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PART   V. 


OF  THE  LAW  CONCERNING  PERSONAL 

PROPERTY. 


>|v  LECTURE    XLII. 

AAA  or  THB   mSTOBT  Of   HABITIUB   LAV- 

Befobe  we  enter  more  at  large  upon  the  subject  of 
•commercial  and  maritime  law,  it  may  tend  to  facilitate 
and  enlighten  our  inquiriea,  if  we  take  a  brief  view 
of  the  origin,  progress  and  successive  improvements  of 
this  branch  of  legal  learning.  This  will  accordingly  be 
attempted  in  the  present  lecture. 

The  marine  law  of  the  United  States  is  the  same  ai 
the  marine  law  of  Europe.  It  ia  not  the  law  of  a  par- 
ticular country,  but  the  general  law  of  nations ;  and 
Lord  Mansfield  applied  to  its  universal  adoption  the 
expressive  language  of  Cicero,  when  speaking  of  the 
■eternal  laws  of  justice:  Nee  erit  alia  lex  Roma,  alia 
Ai/uatii ;  alia  nunc,  alia  poilhac  ;  ted  et  omnet  gentet,  et 
Mini  tempore  *na  lex  et  Mempttema,  et  immortalit  canting' 
hit.^ 

*In  treating  of  this  law,  we  refer  to  its  pacific    *S 


*  Rag.  4*  BtfA  m>.  3. 
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2  OP  PERSONAl.  PROPERTY.  [Put  T. 

character  as  the  law  of  commerce  and  naTigation 
in  time  of  peace.  The  respective  rights  of  belligerants 
and  neutrals  in  time  of  war  constitute  the  code  of  prize 
law,  and  that  forms  a  distinct  subject  of  inquiry,  which 
has  already  been  sufficiently  discussed  in  a  former  vol- 
ume. When  Lord  Mansfield  mentioned  the  law-mer- 
chant as  being  a  branch  of  public  law,  it  was  because 
that  law  did  not  rest  essentially  for  its  character  and 
authority  on  the  positive  institutions  and  local  customs 
of  any  particular  country,  but  consisted  of  certain  prin- 
ciples  of  equity  and  usages  of  trade,  which  general  con- 
venience and  a  common  sense  of  justice  had  established) 
to  regulate  the  dealings  of  merchants  and  mariners  in' 
all  the  commercial  countries  of  the  civilized  world.* 

(1.)   Of  the  maritime  legitlation  of  the  ancientt. 

Though  the  marine  law  of  modern  Europe  had  its- 
foundations  laid  in  the  jurisprudence  of  the  ancients, 
there  is  no  certain  evidence  that  either  the  PhcenicianSt- 
Carthaginians,  or  any  of  the  states  of  Greece,  formed 
any  authoritative  digest  of  naval  law.  Those  powers 
were  distinguished  for  navigation  and  commerce,  and 
the  Athenians  in  particular  were  very  commercial,  and 
they  kept  up  a  busy  intercourse  with  the  Greek  colonies 
in  Asia  Minor,  and  on  the  borders  of  the  Euxine  and 
the  Hellespont,  in  the  islands  of  the  JEgeaR  sea,  and  in 


■  The  taw  merehKnl,  taya  BUekMone,  Cbpm.  toI.  iv.  GT,  ia  s  branch  of 
the  law  •>(  nBliooB,  and  ia  regolirir  and  conilantly  adhered  (o.  Il  ia  ■  branch 
of  ihe  law  of  Englaad,  and  thoao  eusiooia  which  have  been  nniTcrwII)'  and 
DOtorioualy  prevalenl  amongst  merchanta,  and  found  (a  be  of  public  Die,. 
haTe  been  ndopled  ai  psit  of  il,  for  ibe  beneGt  of  trade  and  comoieree,  aEid 
■re  binding  on  all  wiihcui  proof.  Lard  DenmaD,  in  Bamell  t.  BroDdao,  6 
Siaiming  ^  Gnngtr,  665.  The  uaage  of  merebanta  is  alloded  to  in  Mcred 
writ,  aa  esrlr  u  the  time  of  Abnham,  upward*  of  1600  fean  before  the 
ChrialiftD  era.  He  purchiMd  Ihe  ciTe  of  Machpelah  for  fonr  hnndrei) 
(hehlea  of  lilrei  evrrol  auiwy  leiU  M*  mwrcluint.    Gen.  uiiL  Iti. 
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t:Xly  and  Italy.  Tbey  were  probably  the  greatest 
ral  power  in  all  antiquity.  Themistocles  had  tbe 
sagacity  to  discern  the  wonderful  influence  and  con- 
trolling ascendency  of  naval  power.  It  Is  stated  by 
Diodorus  Siculus,  that  he  persuaded  the  Athenians  to 
build  twenty  new  ships  every  year.  He  established 
tbe  Piraeus  as  a  great  commercial  emporium  and  arse- 
nal for  Athens,  and  the  cultivation  of  her  naval  superi- 
ority and  glory  was  his  favourite  policy ;  for  beheld  the 
proposition  which  Pompey  afterwards  adopted)  that  the 
people  who  were  masters  of  the  sea,  would  be  masters 
of  the  worid.»  The  Athenians  encouraged  by 
their  laws,  navigation  and  trade ;  and  there  "was  *3 
a  particular  jurisdiction  at  Athens  for  the  cogni- 
zance of  contracts,  and  controversies  between  merchants 
aod  mariners.  There  were  numerous  laws  relative  to 
the  rights  and  interests  of  merchants,  and  of  their  navi- 
gation ;  and  in  many  of  them  there  was  an  endeavour  to 
remove,  as  much  as  possible,  the  process  and  obstacles 
which  afflicted  the  operations  of  commerce.  Each 
state  had  its  consul  to  protect  and  advance  the  interests  /^,  »/ ;- 
of  commerce ;  and  when  a  trader  died  abroad,  it  was 
part  of  the  consul's  duty  to  take  charge  of  his  property, 
and  transmit  an  accouut  to  his  friends  at  Athens.  In  a 
pleading  of  Demosthenes  against  Lacritus,  we  find  the 
substance  of  a  loan  upon  bottomry,  with  all  the  provi- 
sions and  perils  appertaining  to  such  a  contract,  care- 
fully noted."  As  a  consequence  of  the  commercial 
spirit  and  enterprise  of  the  Greeks,  their  language  was 


•  Tlumut.  Rill.  lib.  I.    Cic.  Epiil.  ad  Atliaan,  lib.  10.  epJBi.  S. 

*  I  Folttr't  Gritk  Aatiq.  84.  Voyage  du  jeune  Anaeiortit,  lome  T.  c. 
55.  3  Milf.  Hist.  182—185.  The  piOfeFsion  of  merchandise,  my  Plu. 
urch,  in  his  Lift  af  Solan,  wu  honourable  in  Greece.  St.  Joba'>  HUtory 
af  tit  Mamert  and  Ctutirm*  of  AncimI  Qrttet,  to\.  iiL  c.  9,  *n  Ik  Cnt. 
mtret  tf  AUite,  *ad  c  10,  *»  Namgatian. 
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Spoken  throughout  all  the  coasts  of  the  Hediterraoe** 
and  Euxine  aeaa.    Cicero  was  struck  with  the  compA- 
80D  between  the  narrow  limits  in  which  the  Latin  lan- 
guage was  confined,  and  the  wide  extent  of  the  Greek.* 
The  universality  and  stability  of  the  Greek  tongue,  were 
owing,  no  doubt,  in  a  considerable  degree,  to  the  con- 
quests of  Alexander,  to  the  loquacity  of  the  Greeks,  and 
the  inimitable  excellence  of  the  language  itself;  but  it  is 
essentially  to  be  imputed  to  the  commercial  genius  of 
the  people,  and  to  the  colonies  and  factories  which  they 
^^  established,  and  the  trade  end  correspondence  which 
L-*      they  maintained  throughout  the  then  known  parts  of  the 
^*'''^c'>  eastern  world. 
.  i.-*'     jf'>v*'^'  The  Rhodiems  were  the  earliest  people  that  actually 
>^    V,    v^""       created,  digested  and  promulgated  a  system  of  marine 
.*'  v-"  ^^'     They  obtained  the  sovereignty  of  the  seas  about 

^  nine  hundred  years  before  the  Christian  era,  and  were 

celebrated  for  their  naval  power  and  discipline.  Their 
laws  concerning  navigation  were  received  at  Athens, 
and  in  all  the  islands  of  the  £gean  sea,  and  throughout 
the  coasts  of  the  Mediterrauean,  as  part  of  the  law  of 
nations.  Cicero,  who  in  early  life  studied  rhe- 
*4  toric  *at  Rhodes,  eays,**  that  the  power  and  naval 
discipline  of  that  republic  continued  down  within 
his  time  of  memory,  in  vigour  and  with  glory.  We 
are  indebted  to  the  Roman  law  for  all  our  knowledge  of 
the  commercial  jurisprudence  of  the  Rhodians.  Not 
(uily  their  arts  and  dominion  have  perished,  but  even 
their  nautical  laws  and  usages  would  have  entirely  and 
for  ever  disappeared  in  the  wreck  of  nations,  had  it  not 
been  for  the  superior  wisdom  of  their  masters,  the  Ro- 


■  Gr»eaUgmtarinomiiibiuf>T«gnliiia!  IMmm  mtitJimbm»,txigaU 
M,  eanlmmtUT.    Ortt  fra  Arckia  Fotia,  ■.  S. 
•  Or*L  fn  htgt  MamUa,  c.  13. 
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mans ;  and  one  solitary  title  in  the  pandects,*  contains 
all  tbe  fragments  that  have  floated  down  to  modern  times 
of  their  once  celebrated  maritime  code.  The  collection 
of  laws,  nnder  the  title  of  Rhodian  lawt,  published  at 
Basle,  in  1661,  and  at  Frankfort,  in  1596,  was  cited  as 
genuine  by  such  civilians  as  Cujas,  Godefroi,  Selden, 
Vinnius"  and  Gravina ;  and  yet  it  has  since  been  dis- 
covered and  declared  by  equally  teamed  jurists,  as 
Bynkershoeck,"  Heineccius,^  Emerigon,*  and  Azuni,'' 
that  the  collection  of  laws  which  bad  been  thus  recog- 
nised as  the  ancient  Rhodian  laws,  (and  of  which 
a  translation  was  given  in  the  collection  of'sealaws  *5 
published  at  London  in  the  reign  of  Queen  Anne,) 
are  not  genuine,  but  spurious.  The  emperor  Augustus 
first  gave  a  sanction  to  the  laws  of  the  Rhodians,  as  rules 
for  decision  in  maritime  cases  at  Rome  ;  and  tbe  emperor 
Antonioa  referred  one  of  bis  subjects,  aggrieved  by  tbe 
plunder  of  his  shipwrecked  property,  to  the  maritime  laws 


•  Dig.  H.2.  Dt  Ltgt  Ehadia  dt  factu.  TUa  law  Dt  Jaetu  ie  the  aulj 
rnlo  that  ctn  be  dininctlf  and  authoritalivelr  traced  lo  tha  JDiritatiODB  of 
Rbadea. 

*  ftekii,  CMot.  ad  mn  noultean  cwn  natit  Ttitnu.    L»gi.  lfi<7. 
■  Oftr;  tome  iL    Dt  Legt  SludU,  c.  8. 

*  But-  Jut.  CimlU  Rem.  at.  Germ.  lib.  1.  a.  39G. 

•  TraUt  det  AttuTaatt;  Pref. 

'  Mgrkimi  Law  «/  Bunpt,  toI.  j.  377—395,  N.  T.  «dtL  In  the  note  l» 
f,  S86,  WilUun  JohnBoa,  Esq.,  tha  learned  tianatalor  of  Aiuai,  delecU  maajt 
groM  erroia  in  the  preteaded  colleclioa  of  Rhodian  laws,  conlained  in  the 
Bs|Iah  **complBte  bodfof  Sea  Lawi."  Mr.  Johnion'a  opinion  ia,  of  itaelf, 
of  gnat  taifaonlf ;  and  hia  Doiea  lo  hia  tnnalati<m  of  Aiani,  aboH  «  bmiliar 
Mid  accnnia  aequaintaDca  with  leial  and  claiaical  aatiqniliaa.  Yei,  not- 
wilbatanding  all  tbe  anthority  againit  the  authenticil]'  of  thai  collection,  SI. 
BamlMfPalf.inhii  Coartde  Drvit  Ommerdal  Maritime,  UitDei.jtf.  10— SI, 
dssa  not  beailBia  to  give  a  aaccinct  Bnalfaia  of  that  collection,  aa  containing 
at  laatt  tha  aeoae  and  apirit  of  the  original  lawa,  and  aa  being  an  elposition 
of  Ae  true  teiL  H.  PardcMiu,  in  bia  Leit  Mar.  tome  i.  33G,  baa  abown  that 
tki*  comfHtalion  of  the  Rhodian  lava  belonga  lo  the  middle  igoa,  and  il  a 
ganHiiM  eoD^iilalioB  of  the  lawa  and  naagea  in  the  Mediterranean  at  that 


n,gti7cd3yG00glc 


£  07  PERSONAL  PROPERTY.  [Put  V. 

ofRhodeB,  as  beingthe  laws  which,  he  said,  were  the  sove- 
reiga  of  the  sea."  The  Rhodian  laws,  by  this  authoritar 
tive  recognition,  became  rules  of  decision  in  all  maritime 
cases  in  which  they  were  not  contrary  to  some  express 
provision  of  the  Roman  law.  They  were  truly,  as  Valin 
has  observed,  the  cradle  of  nautical  jurisprudence. 

We  are,  therefore,  to  look  to  the  collections  of  Justi- 
nian, for  all  that  remains  to  us  of  the  commercial  law 
of  the  ancients.  The  Romans  never  digested  anygene- 
ral  code  of  maritime  regulations,  notwithstanding  they 
were  pre-eminently  distinguished  for  the  cultivation, 
method  and  system  which  they  gave  to  their  municipal 
law.  They  seem  to  have  been  contented  to  adopt  as 
their  own  the  regulations  of  the  republic  of  Rhodes. 
The  genius  of  the  Roman  government  was  military,  and 
not  commercial.  Mercantile  professions  were  despised  ; 
nothing  was  esteemed  honourable  but  the  plough 
and  the  sword.  They  encouraged  corn  merchants  to 
import  provisions  from  Sardinia,  Sicily,  Africa  and 
Spain ;  but  this  was  necessary  for  the  subsistence  of 
the  inhabitants  of  Rome,  as  the  slaves  of  Italy,  (and 
who  were  almost  exclusively  the  cultivators  of  the  soil,) 
did  not  ai)!brd  a  sufficient  supply  for  the  city.  The 
Romans  prohibited  commerce  to  persons  of  birth,  rank 

and  fortune  ;*>  and  no  senator  was  allowed  to  own 
*6     a  vessel  larger  'than  a  boat  sufficient  to  carry  his 

own  com  and  fruits."    The  navigation  which  the 

*  Dig.  14.  3.  9.  Lnri  Stair,  in  Ail  7n*ti(ii(ian«,  uya,  ihit  the  Lrs  Elmdia 
has  heconie  by  casloni  ■  law  of  nations,  for  ita  eipediencj  to  prsTent  ihip. 
wreck,  and  to  encaurnge  merchinu  lo  throw  ou(  ibcir  goods. 

>  Cadt  4.  63.  3.  The  decree  in  (tie  code  apeaka  conleinpIuoUElr  of  coni. 
merce,  and  aa  being  fit  only  for  plebeians,  and  not  for  thoee  who  ware 
Aonontm  lact  caiupicuM.  el  pstrimimia  ditioret.  Even  Cieeni  regarded  com- 
mercG  ai  being  inconaielenl  with  the  dignily  of  Iho  mwlen  of  the  world  : 
tttla  mndciB  popu/um  ImftratBTtrB,  «(  PurMiiTtm  tm  Icrranini.  The 
Libtrii  or  freedmen  carried  on  the  lucrative  and  mecbanical  (radaa  and 

•  Ztcy,  lib.  SI.  c  63.     Dig.  50.  G.  3.    Cicero,  Orat.  in  Vtrrtm,  lib.  5.  •.  18. 
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fiomans  cultivated  was  for  the  purposes  of  war,  and 
not  of  commerce,  except  so  far  as  wa3  requisite  for  the 
sapply  of  the  Roman  market  with  provlsioua.*  This  is 
the  reaaon,  that  amidst  such  a  vast  collection  of  wise 
Tcgalations  as  are  embodied  in  the  Roman  law,  affect- 
ing almost  every  interest  and  relation  in  human  life,  we 
-meet  with  only  a  few  brief  and  borrowed  details  on  the 


*  Baei,  Hialoire  du  Cum.  tlitla  Nanig.  da  Aneitiu,  pp.  976, 279.  Polr- 
MBa,iDlus  General Hi*lery,h.  3.  c.  3,  gives  thesabitaoce  of  i  TcrrretoaTk- 
«bia  commercial  irealr,  betweea  Rome  and  Carthage,  made  llie  Mry  firtl 
JFMT  mfUr  tkt  bamtkmtni  a/  Ik  Tarqvim.  Il  gout  (o  proTe  ihat  the  Roman* 
ware  iheD  a  great  commercial  people.  Falfbiua  saye  he  translated  il  from 
tb«  original  braien  tables  exiliing  in  the  capilol  in  the  apartment  of  the 
.£diles,  and  in  a  laoguKge  bo  very  obaolele  aa  to  be  difficult  of  intetprelatiofi. 
Bj  ituti  iTeatr  nsilher  iha  Romina  nor  their  lUies  ware  to  aail  beyond  the 
&ir  promoDtory  which  forma  the  eaatern  boundary  of  the  Gulf  of  Catthage. 
■If  forced  beyond  il,  they  were  not  allowed  to  take  or  purchue  any  thing, 
except  nscessoiies  for  refitting  their  TeaselB,  and  for  sacrifice,  and  they  were 
to  depan  within  five  days.  The  object  of  this  provision  wu  to  exclude  die 
RoDUD*  and  iheir  allies  from  trading  with  Egypt  and  the  conntiies  on  the 
lesKr  Syrtis.  Bat  the  Roman  mercbaots  were  to  have  free  acceaa  to  8«r. 
diaia,  Sicily,  Carthage,  and  the  western  coast  of  Africa,  and  to  pay  no  cus- 
loma,  but  only  the  ububI  fees  to  the  scribe  and  crier  The  sale  of  their  cu- 
goea  wu  to  be  efiected  by  public  auction,  and  the  public  faith  of  Catihaga 
wai  pledged  to  the  foreign  meichanl  for  his  payment  of  the  amount  of  such 
■ales.  The  Carthaginians  engage,  on  their  part,  not  to  offer  any  injury  to 
the  Romaa  alliea  in  Italy,  nor  build  any  fbrtresaei  in  the  Latin  territory. 
'.This  treaty,  as  Niebuhr  sagaciously  observes,  {Hittery  af  Some,  vol.  i.  468,) 
^ivnlses  the  fact  of  Ihe  commercial  greatness  of  Rome  before  the  eipulsion 
of  Tarquin  ;  bat  the  hberol  and  enlarged  spirit  of  commercs  which  inepired  the 
Romans  under  their  kiuga,  was  soon  after  la«I  in  the  passion  for  war  and  con- 
^nasL  Mr.  Haokt,  in  his  "  dissertation  on  the  credibility  of  the  History  of 
the  first  Gvs  hundred  years  of  Rome,"  very  plausibly  suggests  thst  Polybiua 
wu  probably  miitaken  in  the  date  of  (hia  commercial  treaty  with  Carthage, 
•nd  that  it  was  made  after  the  year  415,  irtslead  of  the  year  344  A.  U-  C. 
Bat  as  Niehikr  and  MUfard,  {Hiit,  of  Greece,  voL  ii.  151,)  and  Heertn,  in 
hi*  Reflections,  Ac.,  vol.  i.  465,  assume  the  antiquity  of  the  treaty,  as  stated 
by  Polybius,  to  be  correct,  no  higher  modern  authority  for  that  point  can  be 
.produced.  There  was  a  second  commercial  treaty  between  Rome  and  Cai- 
ibage,  161  years  after  the  other,  and  which  is  also  mentioned  by  Polybiua, 
And  it  contains  cautionary  restrictions,  and  some  fair  and  libsnl  tsnos  of 
e  between  those  two  great  rival  republics. 
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interesting  subject  of  maritime  afifairs.  But  those 
^    titles  atone  for  •their  brevity,  by  their  excellest 

sense  and  practical  wisdom.  They  cootain  the 
elements  of  those  very  rules  which  have  received  the 
greatest  expansion  and  improvement  in  the  maritime 
codes  of  modern  nations.  Whatever  came  from  the 
pens  of  such  sages  as  Fapinian,  Paul,  Julian,  Labeo, 
Ulpian  and  Scsevola,  carried  with  it  demonstrative 
proofs  of  the  wisdom  of  their  philosophy,  and  the 
elegance  of  their  taste.^ 


*  It  mar  ^  tueful  to  east  tbe  eje  (or  i  mamsDl  oTer  the  mMI  maierUl 
principleB  and  praviaiana  in  the  Ramaii  law,  relative  to  maiitime  right*. 

The  title  Nauta,  Caapanet,  Slahularii,  ut  rtcepta  retU'tuant,  {Dig.  i,  9,) 
related  to  the  reipoDiibility  of  mariners,  inn  and  atible  keepers  ;  and  we 
meet  here  with  the  principle  which  perrades  the  maritime  law  of  ail  modem 
naliona,  for  it  has  bean  aa  generally  adapted,  and  na  wideljr  diffused  as  the 
Romaa  law.  Masters  of  Teasels  were  held  responsible,  aa  common  cirreis, 
for  every  Ion  happening  to  propertf  confided  to  them,  thongh  the  Iom  hap- 
pened without  their  fault,  anless  it  proceeded  from  some  peril  of  the  aea  oT 
inevitable  accident )  niri  n  quid  d/imno  fatali  eonlingit,  tiel  eu  major 
centigerU.  Ulpian  placed  the  rale  od  the  giotind  of  public  policy,  as  it  ww 
naceanry  to  confide  largely  in  die  honealy  of  inch  people,  who  have  uncom- 
mon opportunity  to  commit  secret  and  impenetrable  &«a<l«.  Tbe  maiter 
was  responaible  for  the  acta  of  his  seamen,  and  each  joint  owner  of  Aeveneh 
was  anawervble  in  proportion  lo  his  interest. 

The  title  Fitrti  aivernt  Naatat,  Cauponn,  StahdariM,  {Dig.  47.  5,)  re- 
lated to  the  same  aabject ;  and  the  owners  and  master  were  therein  held 
anawerable  far  thefta  committed  by  any  person  employed  nnder  them  in  the 
•hip.  Bat  the  law  diiiinguiabed  between  ihefta  by  mariners  and  by  pasaen- 
gen,  and  the  master  was  not  liable  for  thefta  by  the  latter. 

lie  title  Dt  Extreilaria  actiont,  {Dig.  14. 1,)  treated  of  the  raspoitaibility 
of  ahip  ownen  for  the  scis  of  the  master.  Thia,  aaid  Ulpian,  wis  a  very 
reManable  and  usefal  provision,  for  a«  the  shipper  was  obliged  to  deal  with 
msaters  of  veasels,  it  waa  rigbl  that  the  owner,  who  appointed  the  maatar, 
and  held  him  out  to  the  world  aa  an  agent  worthy  of  confideoM,  abould  be 
bonnd  by  his  acta.  This  responiibilily  extended  to  every  thing  thai  the 
maateidid  in  pnrsuinca  of  his  power  and  daly  aa  master.  It  extended  to 
his  contracts  for  wages,  proviaiona,  and  repairs  for  tbe  ship,  and  for  (he  loan 
of  money  for  the  oae  of  the  ship.  The  owner  waa  not  responsible,  eicepi  for 
acta  done  by  tha  master  in  his  character  of  master ;  but  if  he  took  op  money ' 
for  the  nss  of  the  ahip,  and  sfterwitda  converted  it  lo  hie  own  use,  tbe  owner  .' 
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fS.)  (y  the  maritime  legitlation  of  the  midMe  aget. 

Upon  the  revival  of  commerce,  after  the  destructioD 
cFf  the  Western  Empire  of  the  Romans,  maritime  rules 
became  necessary.     The  earliest  code  of  modem  sea 


wu  bound  to  reipoud,  far  he  fini  K><re  credit  lo  the  muter.  A  cue  of  ne- 
cenilf  for  the  maney  muBl  b&ve  eiiated  ;  and  in  ihst  cue  only,  the  power 
to  bottow  came  wiihia  the  mutei's  gener*!  Buthorilf.  The  lender  wia 
oUised  lo  make  out,  at  hii  peril,  the  eiUience  of  such  neceeailr ;  a&d  then 
be  wu  entitled  to  recoTer  of  the  owner,  without  beitic  obliged  to  prove  the 
actual  application  of  the  mona]'  to  the  porpoael  of  the  vojage.  So,  if  (he 
muier  wenibejood  hia  ordinary  powers,  aa,  for  instance,  if  he  wu  appointed 
to  a  Teasel  emptofed  to  catty  goods  of  a  particnUr  deaerlption,  u  hemp  or 
Tcgetablea,  and  be  tDok  on  board  ebafli  of  gr«atte  or  marble,  (be  owner  waa 
ncK  anawer*bte  for  bia  sets ;  for  there  were  veaselt  destined  on  parpoae  to 
carry  such  atticlea,  and  oihen  to  carry  psMengera,  and  aome  to  nivigale  on 
iiTers,  and  others  (t>  go  to  set.  If  Hvera]  ownen  were  concerned  in  the 
appointment  of  the  master,  they  were  each  reaponaible  in  sslide  fat  his 


The  title  Be  Legt  Rhadia  dt  Jattu,  {Dig.  14. 3,)  is  the  celebrated  fragment 
of  (he  Rbudiin  law  on  the  aobject  of  jettison. 

It  *u  ordained,  that  if  goods  were  (brown  overboard,  or  ■  mut  cut  away 
in  a  storm,  or  other  comman  danger,  to  lighten  and  aare  the  vessel,  and  th« 
veaael  be  laved  by  reuon  of  the  sacrifice,  all  concerned  must  contribute  to 
bear  the  loae,  at  it  wu  incurred  voluntarily  for  the  good  of  all,  and  it  wae 
amemely  equitable  that  all  should  ratably  bear  the  burden  according  lo  the 
ntneof  Iheii  property.  There  were  aome  reaaonabla  limitations  to  (he  mle. 
It  did  not  tpply  lo  (he  ptrmiu  of  the  free  paasengei*  on  board,  for  the  body 
of  a  freeman  wu  said  not  to  be  susceptible  of  valualiSn ;  and  it  did  not  ap. 
jdy  lo  the  provisions  which  were  need  iu  common.  The  goods  sacrificed 
wer«  to  be  estimated  at  their  actual  value,  and  not  at  the  anticipated  profit; 
but  the  goods  saved  were  (o  be  estimated  for  dte  sake  of  the  coniribution, 
nni  at  the  price  for  which  diey  were  boughtfbnt  at  dtat  for  wMcb  they  ntigfal 
•ett 

The  title  Dt  Nautice  Famri,  (Dig.  93. 9.  Code  4.  93,)  regulated  mari- 
time loans;  The  lender  wia  allowed  te  take  eicraordinary  intereat,  becanie 
be  Btaked  bis  principal  on  (he  auccosa  of  the  voyage  and  the  safely  of  the 
veawl.and  took  u  his  security  a  pledge  of  the  ship  or  cargo.  The  maritime 
interest  ceased  upon  the  arriial  of  (be  vessel ;  and  If  ihe  was  loat  by  reatoit 
of  uiinrs,  for  having  contraband  gooda  of  the  debtor  on  boaid,  the  lender 
was  still  entitled  to  his  principal  and  intereat,  becsuae  the  loaa  arose  from  Ih* 
fault  of  the  debtot. 

He  title  Da  fm^ndio,  Ruina,  naufragio.  Rate,  nitec  tzpugnala,  iDig,  47. 
9,)  telatad  to  the  plunder  of  Te«ela  in  diatreaa ;  and  it  did  great  hononr  t» 


n,gti7cd3yG00glc 


*9  OF  PERSONAL  PROPERTY.  [Pwi  V. 

laws  wa«  compiled  'for  the  free  and  tradiog  republic  of 
Amalpb),  in  Italy,  about  the  time  of  the  first  crusade, 
towards  the  end  of  the  eleventh  century.  This  compi- 
lation, which  has  been  known  by  the  name  of  the  Amal< 
phitan  Table,  superseded  the  ancient  laws ;  and  its 
authority  and  equity  were  acknowledged  by  all  the 
states  of  Italy,  though  the  whole  work  has  now  passed 

into  irretrievable  oblivion.*  Other  states  and  cities 
*10    began  to  form  'collections  of  maritime  law;  and  a 

compilation  of  the  usages  and  laws  of  the  Mediter- 
ranean powers  was  made  and  published  under  the  title 
of  the  Contolato  del  Mare.  This  commercial  code  is  said 
to  have  been  digested  at  Barcelona,  in  the  Catalan 
tongue,  during  the  middle  ages,  by  order  of  the  kings 
of  Arragon.    The  Spaniards  vindicate  the  claim  of  their 


the  juBtice  toA  faumaDitj  of  the  Roman  law.  Tha  edict  of  the  prolor  gmve 
fourfold  dsmagei  lo  Ihe  owaer,  aKiinat  eny  persoa  who,  by  force  or  fraud, 
plundered  a  ship  in  dialreaa.  The  guilty  penans  were  liable,  not  only  (o  be 
punjihed  criminallj' on  behalf  of  ihe  government,  bnlta  make  just  renibution 
to  the  (kggrieTed  part;  ;  and  the  aeveriCy  of  the  rale.  Mid  Ulptan,  waa  Jnat 
and  neceaaary,  in  order  to  prevent  each  abnwa  in  caaea  of  such  calamitr. 
The  aame  proviaioo  waa  eitendod  to  loaaea  by  ihoee  me&aa  during  a  ca- 
lamity by  fire.  The  law  applied  equally  to  the  fraudulent  receiver  and 
original  taker  of  the  ahipwracked  arliclei,  and  he  waa  held  to  be  equally 
guilty. 

Thia  cutaorf  view  of  tbe  leading  doctrines  of  tha  Roman  marilime  law, 
{for  I  have  not  thought  it  neceaaary  to  take  notice  of  all  tha  refined  and  in- 
telligenl  die  tine  liana,)  is  aufficienl  to  show  bow  greatly  Ihe  maritime  codea 
of  the  modema  are  indebted  to  ihe  enlightened  policy  and  cullivaled  science 
of  the  Roman  lawyers.  The  apirit  of  equity,  in  all  iia  purity  and  Mmplicity, 
eeGma  lo  have  peirsded  those  ancient  Instituliona. 

•  Axunft  Marilimt  Law,  vol.  i  3TG.  Mr.  Swinburne,  who  visited  AMtl- 
phi,  en  bis  excursion  to  tbe  ruinsofPnstom.iD  1779,  found  the  city  in  great 
decay,  with  only  the  wrecks  of  ita  former  grandeur.  Iia  trade  withered,  with 
the  loae  of  ita  tiberiy,  aod  pweed  to  Fiaa,  Genoa  and  Venice.  It  was  con- 
quered by  Ihe  Nonnana,  and  plundered  by  the  Fiaans,  who  carried  away  a 
copy  of  tha  Pandects  found  there,  and  we  hear  no  more  of  the  Amalphitan 
TaUa,  or  of  the  high  reputation  of  the  maritiine  tribunala  of  Amalphi. — 
Sminbum^t  TVancIa  in  tht  Two  SieUit;  vol  ii.  138—150. 
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'Coantry  to  the  honour  of  this  compilation ;  and  the  opi- 
nion of  Casaregis,  who  published  an  Italian  edition  of 
it  at  Venice,  in  1737,  with  an  excellent  commentary, 
and  of  Boucher,  who,  in  1808,  translated  the  CotuoUua 
into  Frencb,  from  an  edition  printed  at  Barcelona  in 
1494,  are  in  favour  of  the  Spanish  claim.*  But  the  ori- 
gin of  the  work  is  so  far  involved  in  the  darkness  of 
those  ages,  as  to  render  the  source  of  it  very  doubtM ; 
and  Azuni,  in  a  laboured  article,'*  endeavours  to  prove 
that  the  Conaolato  was  compiled  by  the  Pisans,  in  Italy, 
during  the  period  of  their  maritime  prosperity.  Grotius,° 
-on  the  other  hand,  aaA  Marquardus,  in  his  work,  2>e  Jitre 
Mercatorum,  hold  it  to  be  a  collection  made  in  the  time 
of  the  crusades,  firom  the  maritime  ordinances  of  the 
Greek  emperors,  of  the  emperors  of  Germany,  the  kings 
of  France,  Spain,  Syria,  Cyprus,  the  Baleares,  and  from 
■those  of  the  republics  of  Venice  and  Genoa.*  It  was 
probably  a  compilation  made  by  private  persons ;  bat 
whoever  may  have  been  the  authors  of  it,  and  at  what- 
ever precise  point  of  time  the  Contolalo  may  have  been 
compiled,  it  is  certain  that  it  became  the  common 
law  of  all  thecommercial  powersof  Kurope.  'The  *H 
marine  laws  of  Italy,  Spain,  France  and  England 
were  greatly  affected  by  its  influence ;  and  it  formed 
the  basis  of  subsequent  maritime  ordinances.*     It  has 


■  fiatfgin,  iD  hi!  Ftng  o/  Ettrope  during  the  Middlt  Agt*,  vol.  ii.  378, 
iUdIu  the  MuoTung  of  Boacher,  in  Us  Cimttdat  it  la  Mer,  tame  i.  70—76, 
10  b«  iiKoncliunrB,  and  that  IW  firat  pnctiaed  thaa«  HBages,  which  ■ 
«anlDry  or  twu  •fterwuda  were  fonnallr  digMied  tnd   piomulgeied  U 


>  JUkrilMu  LflH,  vol.  i.  39G— 373.    Edit  New- York. 

•  Dt  Jure  Belli  tl  Facia,  lib.  3.  c.  1.  s.  5,  note. 

*  Smilof  Pall/,  in  hi*  Court  dt  Droit  Cammtreial  MarUiiM,  tome  J.  60, 
inuau  that  Aiuni  his  refuted  Grotins  sad  (be  other  publicists  on  this  point 
in  s  trinrnpfaant  minDST. 

-■  Catangi*,  who  ws*  one  of  the  moat  competent  and  learned  of  commer- 
«*]  Uwren,  ura,  in  one  of  his  diKonnss,  (JK*.  313.  n.  13.)  ihal  the  Cms*. 
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been  translated  into  the  Castilianf  Italian,  German 
ahci  French  languages;  aad  an  entire  translation  of  it 
into  English  has  long  been  desired  and  called  for,  by 
those  scholars  and  lawyers  who  were  the  most  compe- 
tent to  judge  of  its  value.' 

We  are  naturally  induced  to  overlook  the  want  of 
order  and  system  in  the  Conxolato,  and  the  severiiy  of 
some  of  its  rules,  and  to  justify  Emerigon  and  Boucher 
in  their  admiration  of  the  good  sense  and  spirit  of  equity 
which  dictated  its  decisions  upon  contracts,  when  we 
consider  that  the  compilation  was  the  production  of  a 
barbarous  age.'*  It  is,  undoubtedly,  the  most  authentic 
and  venerable  monument  extant,  of  the  commercial 
usages  of  the  middle  ages,  and  especially  among  the 
people  who  were  concerned  in  the  various  branches  of 
the  Mediterranean  trade.  It  was  as  comprehensive  in 
its  plan  as  it  was  liberal  in  its  principles.  It  treated  ot 
maritime  courts,  of  shipping,  of  the  ownership  and 
equipment  of  ships,  of  the  duties  and  responsibilities  of 
the  owners  and  master,  of  freight  and  seamen's  wages, 
of  the  duties  and  government  of  seamen,  of  ransoms, 
salvage,  jettisons  and  average  contributions.    It  treated 

also  of  maritime  captures,  and  of  the  mutual 
*12    *rights  of  neutral  and  belligerant  vessels ;  and,  ia 

fact,  it  contained  the  rudiments  of  the  law  of  prize. 
Emerigon  very  properly  rebukes  Hubner  for  the  light 
and  frivolous  manner  in  which  he  speaks  of  the  Conio~ 


M»  had,  ia  nuriiima  miiMn,  by  ntiireml  cucton,  the  brCB  of  litr  unoDf 
•U  proviaeei  uid  nauou*. 

■  There  h»  bsen  «  tranelation  of  two  chaplen  on  priu  bf  Dr.  RobinsaQ, 
and  of  loiiM  chaplen  on  the  andeni  or  commercial  couin,  and  on  reeap- 
nrea,  iuaeried  in  the  Sid,  3d  and  4ih  voFumee  of  Hatl'a  Amtriem  La» 
Jmtntal. 

k  Bfiikenhoeck,  in  hia  ^attiojia  Jwr.  Pal.  lib.  1.  c.  5,  praiaee  the  jinlic*- 
of  BoDie  of  ila  rules,  while  hr,  at  the  Mine  time,  apeakt  diareapMtfally  and 
anjwIlT  of  the  worit  at  IwKe,  ai  a/u/ragvlefcm  h 
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lato;  and  he  says  ia  return,  that  iu  decisiuns  are 
Ibunded  OD  the  law  of  oalions,  and  have  united  the  suf- 
frages of  mankind.* 

The  laws  of  Oleron  were  the  next  collection  in  point 
of  time  and  celebrity.''  They  were  collected  and  pro- 
mulgated in  the  island  of  Oleron,  ou  the  coast  of  France, 
in  or  about  the  time  of  Richard  I.  The  French  lawyers 
in  the  highest  repute,  such  as  Cieirac,  Valin  and  Eme- 
rigon,  have  contended,  that  the  laws  of  Oleron  were 
a  French  production,  compiled  under  the  direction  of 
Queen  Eleanor,  Duchess  of  Guienne,  in  the  language 
of  Gascony,  for  the  use  of  the  province  of  Guienne,  and 
the  navigation  on  the  coasts  of  the  Allantic ;  and  that 
her  son,  Richard  I.,  who  was  King  of  England  as  well 
as  Duke  of  Guienne,  adopted  and  enlarged  this  collec- 
tion' Selden,  Coke  and  Blackstone,  on  the  other  hand, 
have  claimed  it  as  an  English  work,  published  by 
Bichard  L  in  bis  character  of  King  of  England.*  It  Is 
a  proof  of  the  obscurity  tbu  covers  the  early  history  of 
the  law,  that  the  author  of  such  an  important  code  of 


•  Trmti  dtt  AMttranci*.  Praf. 

k  Mr.  JusticB  W*ie  ( Wan'*  Sep.  301.)  tajt,  ibtt  the  lawa  of  Oleron,  tt 
leul  in  the  foim  in  which  we  qqw  have  ihtoi,  were  a  code  eariiei  tb>n  Ihe 
Cooaulkis.  Bui  Cieirac  Myi,  ibil  when  Queen  E^anor,  on  her  leturo  from 
iIm  BoIj  Land,  prupared  ihe  Fcojocl  of  the  lam  of  Oleron,  tbe  Cuiioma  of 
(he  S«a  of  ihe  Levant,  inserted  in  the  Conanlale,  were  at  tht  (onu  linu  in 
Tcfue  uid  in  credit  in  all  ibe  Eaat  Let  Ut  tt  Cmtlunui  de  la  Mrr,  p.  3. 
The  great  anlhoiity  and  influence  of  ibe  laws  at  Oleron,  aa  being  the  faun- 
daiioa  of  Ihe  miiitime  legidaiton  and  JDrisprudence  of  the  western  naliona 
of  Earope,  have  been  illustrated  nilh  mucli  •bilily  bj  Mr.  JusUce  Wan,  in 
bis  learned  opinion  in  the  cate  of  Tit  Dmtn,  aa  reported  in  Ibe  Am.  Jarift 
for  October,  1841. 

•  Tlie  qnoBiion  it  of  no  sott  of  momeni  to  ua  at  the  present  day,  but  it  ii 
^ite  amusing  to  obaerre  tbs  lesl  with  which  Aiuni,  Boucher  snd  Boolajr 
Pslr  eugige  in  the  contest.  They  inaisU  thai  tbe  pretension,  M  ibef  leim 
it,  oCiuch  men  as  Selden  and  Bbckatane,  wu  founded  on  a  deaire  to  flatter 
the  Engliah  nation,  and  to  depriTo  the  French  of  the  glor;  of  the  compoeidm 
of  those  nnaiieat  ordinaDeci. 
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legislation  as  the  laws  of  Oleron,  should  have  been  left 
in  so  much  obscurity  as  to  induce  profound  antiquaries 
to  adopt  different  conclusions,  in  like  manner  as  Spain 
and  Italy  have  asserted  rival  claims  to  the  origin  of  the  ^ 
Cotuolato.  The  laws  of  Oleron  were  borrowed  from  the 
Rbodian  laws,  and  the  Coatolato,  with  alterations  and 
additions,  adapted  to  the  trade  of  western  Eu- 
*18  rope.  They  "have  served  as  a  model  for  subse- 
quent sea  laws,  and  have  at  all  times  been  ex- 
tremely respected  in  France,  and  perhaps  equally  so  in 
England,  though  not  under  the  impulse  of  the  same 
national  feeling  of  partiality.  They  have  been  admit- 
ted as  anthority  on  admiralty  questions  in  the  courts  of 
justice  in  this  country." 

The  laws  of  Wisbuy  were  compiled  by  the  mer- 
chants of  the  city  of  Wisbuy,  in  the  island  of  Gothland, 
in  the  Baltic  sea,  about  the  year  1S68.  It  had  been 
contended  by  some  writers,  that  these  laws  were  more 
ancient  than  those  of  Oleron,  or  even  than  the  Comolato, 
But  Cleirac  says,  they  were  but  a  supplement  to  the 
laws  of  Oleron,  and  constituted  the  maritime  law  of  aU 
the  Baltic  nations  north  of  the  Rhine,  in  like  i 


•  S«e  Walton  v.  The  Ship  Napioae,  I  Pettrf  Adm.  Dee.  14S.  : 
1.  Ship  Hazard,  in  the  Disliict  Court  ef  Mamciiuwlca,  9  HaW*  L.  J.  359. 
Simi  V.  Jackaon,  1  Fttcrt'  Adm.  Dtc.  157,  all  of  which  were  decided  on  the 
aathaTil)'  of  the  Iswa  of  Oleron.  Id  1G4T,  it  was  reeolced  by  the  popular 
gDvernmeal  of  Rbod«  Inland,  that  the  lawa  of  Oleron  ihonld  be  in  force  for 
the  beoeEt  ofaeamen.  (1  Pitkin'*  Hhiory.iS.)  Cteirec  publlahod,  in  iha 
middlo  of  [he  aovcnteanlh  century,  t)ie  laws  of  Oleron,  in  hia  work  entitled,. 
Lit  U»  tt  Covtutrui  dt  la  Mtr,  with  nn  eicellant  commentarj'.  They  were 
tranalaled  into  Engliah,  with  the  nolea  of  Cleinc,  considerably  abridged,  and 
publiabed  in  iho  collection  nf  aea  laws  made  in  the  reign  of  Queen  Anne. 
They  have  likewise  been  published  in  this  country  in  the  appendix  to  the 
firel  volume  of  Feltra'  Admiralty  Dtciiiani,  from  the  copy  in  the  Sea  Lam^ 
There  ia,  likewise,  annexed  lo  these  reports,  a  copy  of  the  tawa  of  Wiebuy, 
of  the  Hanae  Towns,  and  of  the  marlQe  ordinances  of  Louia  XIV.,  and  they- 
^vegi*ea  increased  inieteat  to  a  valuable  publication. 
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tbe  laws  of  Oleron  governed  in  England  and  France, 
aod  the  provisions  of  the  Cojuolalo  on  tbe  shores  of  the 
Mediterranean.  They  were,  on  many  points,  a  repeti- 
tion of  the  judgnients  of  Oleron,  and  became  the  basis- 
of  the  ordinances  of  the  Hanseatic  league.*  '       yV<«*- 

"TherenowoedHanseaticassociationwaabegun  »*X^^*'  »  A^^, 
at  least  as  early  as  the  middle  of  the  thirteenth  t***-*' 

century,  and  it  originated  with  the  cities  of  Lubeck^  "/^     j" 
Bremen  and    Hamburgh.     The  firee    and  privileged       "^     " ' 
Haase  Towns  became  the  asylum  of  commerce,  and  the  ^     **  -  5 ' 
retreats  of  civilization,  when  the  rest  of  Europe  was    y'*^  '****  a 
subjected  to  the  iron  away  of  the  feudal  system,  and  the  ^*'  ^^  '■■ 
northern  seas  were  infested  by  "savage  clans,  and  ■■*"«.  mii^' i 
roving  barbarians."     Their  object  was  mutual  defence- 
against  piracy  by  sea,  and  pillage  by  land.    They  were 


■  Cleirac,  ia  hU  pretmble  lo  ths  ordmancea  of  WlBbuf,  (£<*  U»  tt  Cta~ 
tNMct  d*  la  Mtr,  p.  136,)  gives  fram  JohaamB  Magnoi,  and  hia  brother 
Olani,  th«  hntDiiuie  of  Sweden,  and  the  Golha,  a  Tory  Rowing  account  or 
ifae  former  wnallb  and  commetcial  proaperil;  of  Wtabny,  iha  ancianl  capital 
of  Gothland,  and  then  a  free  and  independent  cily.  In  (he  eleienth  and 
tweUlh  centuries  it  waa  the  moat  celebrated  and  flonriahing  empoiiuni  in 
Europe,  and  merchaata  from  ill  parta  came  ibara  to  traffic,  and  had  their 
sbopa  and  warahoDaee,  and  enjoyed  the  eame  privileges  ae  Ihe  native  inhibi. 
(■Dia.  Id  Cleirac'a  time,  ihia  bright  viaian  bad  vanished,  and  ilie  Iowd,  with 
ita  trade  and  richea,  wai  deiirayed,  and  Utile  wai  1o  be  aeen  but  heaps  or 
raina,  the  aad  evidence  of  ila  former  opiendour  and  magnificence.  Here  is 
one  groDiid  for  ihe  melancholji  admonition  of  the  poet,  "  Thai  trade'a  proud 
empire  haataa  to  awift  decay."  Bui  Ihe  logic  of  (he  muae  ia  eniirelf  refnied 
bf  the  atabiliiy  of  cormnercial  power  in  other  illaalrioiia  eiamplea.  The 
tneieol  paved  atreela,  valla,  to-were,  churches,  and  other  public  edifices  of 
Wiabn;,  the  aure  evidence  of  the  greal  commerce,  proaperily,  wealth,  taste 
and  epiendour  of  this  city  of  the  middle  agca,  alii]  partly  exist  in  cnnaiderahle 
preserraliOD,  and  tire  objecta  of  deep  curiosity  and  vetieralion.  Mr.  Lsing, 
who  recenlty  visited  ibis  "  mother  of  the  Hanseatic  cities,"  gives  a  very  in. 
wreaiing  accoont  (Taur  in  Sittdtn  in  ]838,)  of  ila  preeent  desolate  condi- 
tion, and  of  ita  varied  and  majestic  ruins.  Wlebuy  baa  long  been  ao  ineig. 
nificanl,  and  ao  little  visited  by  travellers,  that  it  had  almost  disappeared 
from  modem  geognipliy  ;  and  Mr.  Laing'a  account  of  it  atrikea  ua  with  soma. 
what  of  the  freshneas  and  novelty  of  the  distoveriea  of  msgoifieeot  iniiw  in, 
tbe  Dudal  of  Byrian  and  Arabian  dMcrti. 
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qnited  by  a  league  offensive  and  defensive,  and  witb  an 
inter-community  of  citizenship  and  privileges.  The 
association  of  the  cities  of  Lubeck,  Brunswick,  Pantzic 
4nd  Cologne,  commenced  in  the  year  1254,  according 
to  Cleirac,  and  ia  1164,  according  to  Azuni ;  and  il  be- 
came so  safe  and  beneficial  a  confederacy,  that  all  the 
cities  and  large  towns  on  the  Baltic,  and  on  the  navi- 
gable rivers  of  Germany,  acceded  to  the  union.*  One 
of  the  means  adopted  by  the  confederates  to  insure 
prosperity  to  their  trade,  and  to  protect  them  from  con- 
troversies with  each  other,  was  the  formation  of  a  code 
of  maritime  law.  The  consuls  and  deputies  of  the  Han- 
seatic  league,  in  a  general  convention  at  Lubeck,  in 
1614,  added  to  their  former  ordinances  of  1697,  (or  1591, 
AS  Azuni  insists,)  from  the  laws  of  Oleroa  and  of 
Wisbuy,  and  established  a  second  and  larger  Han- 
*15  seatic  ordinance,  under  the  *title  of  the  Jui  Han- 
teaticum  Mariiimtcm,  and  which  was  published  at 
Hamburgh,  in  1667,  with  a  commentary  by  Kuricka. 
This  digest  of  nautical  usages  and  regulations,  was 
founded  evidently  on  those  of  Wisbuy  and  Oleron ;  and 
&om  the  great  influence  and  character  of  the  confede- 
racy, it  has  always  been  deemed  a  compilation  of 
authority." 


•  The  arigin  of  ihe  uniaa  of  ihe  HDiuettic  Leagae,  other*  wy,  goe*  u  fu 
lack  BB  1241,  when  the  frea  ciliea  of  Lubeek,  Hamburgh  Bnd  Bremen  en Lered 
into  B  compBct  lo  protect  their  political  and  eommercist  priiilege*.  Lubeck 
wu  (he  capital  of  Ihe  confedenicy. 

k  Ltr  Um  tt  Cuuliimw  dt  la  Mtr,  pp.  157—165.  Ward,  in  hia  Hiitory  tf 
the  Lua  of  Natiani,  vol.  ii.  STS— 290,  addacea  proofs,  llist  the  Hanseatic 
league  eierciied  the  rights  of  aoveroigntjF  aa  a  federal  republic,  and  nilh 
coneiderable  airength  and  vigour,  until  the  fifteemh  century.  No  leaa  than 
four  commercial  treaties  were  concluded  between  England  and  ifae 
Hanse  Towns  in  the  apace  of  three  year?,  from  the  year  1473  (o  1474.  Bui 
the  league  was  diaeolved  aa  aoon  aa  the  great  powera  of  Europe  wiihdrew 
tbeii  citiea  from  the  aaaociation  ;  and  the  mFmbera  of  ih'm  confederacy  are 
sow  reduced  lo  the  ciiiea  of  Lubeck,  Hamburgh  and  Bramea.    Sgn.  Fad. 
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(3.)  Oftkemaritme  Ugulation  o/the  modems. 

But  all  the  former  ordinances  and  compilations  on 
maritime  law,  were  in  a  great  degree  superseded  in 
public  estimation,  their  authority  diminished,  and  their 
lustre  eclipsed,  by  the  French  ordinance  upon  com- 
merce in  1673,  which  treated  largely  of  negotiable 
p^>er ;  and  more  especially  by  the  celebrated  marine 
wdinance  of  1681.  This  monument  of  the  wisdom  of  I 
the  reign  of  Louis  XIV.,  far  more  durable  and  more/ 
glorious  than  all  the  military  trophies  won  by  the  valour' 
of  bis  armies,  was  erected  under  the  influence  of  the 
genius  and  patronage  of  Colbert,  who  vas  not  only  the 
minister  and  secretary  of  state  to  the  king,  but  inspector 
and  general  superintendent  of  commerce  and  navigation. 
It  was  by  the  special  direction  of  that  minister, 
and  with  a  view  to  illustrate  'the  advantages  of  *16 
the  commerce  of  the  Indies,  that  Huet  wrote  his 
learned  history  of  the  commerce  and  navigation  of  the 
ancients.*  The  vigilance  and  capacity  of  the  ministry 
of  Louis,  communicated  uncommon  vigour  to  commer- 
cial inquiries.  They  created  a  marine  which  shed 
splendour  on  his  reign,  and  corresponded  in  some  de- 
gree widi  the  extent  of  his  resources.    It  required  such 


lonw  ix.  tiled  in  Htnry'*  Bit.  a/  Grtat  Britaia,  b.  5.  c  6.    Putler't  Con. 
lilKtimial  Hiatary  of  GmHany,  vol.  ii.  p.  308.      Tbwe  Uanseatic  citie*   I 
bul  a  diplomatic  repreBenutive  at  WsBhinglon,  in  IBQT,  and  in  ihe  year   > 
rollowing,  ■'■-^^TiTBnrTn   "*'  -"-iPneoMrip,    Commerce    and    Navigation, 
beiMTCea  the  Uailsd  SlstcB  and  ifae  free  nanlealic  Rejiublica  of  Lubeck, 
Bremao  and   Hamburgb,"   naa  concluded.     Tboae  free   ciliea,  including 
Frankfail  an  the  Mnln,  were  reGognised  by  Ifae  congress  of  Vienna,  in  1816, 
u  having  polirical  exiatence,  and  on  the  principle,  tfait  ifaer  were  (0  be  Irea 
ampDriuDU,   open  10  the  trade  of  all  ihe  world  on  equal  (arme.    But  Um 
(iDWtb  and  influence  of  ibe  new  German  TarifTLeague  are  now  C1S13)  ao 
npid  aud  preponderaling,  that  it  ii  nery  ponible  the  Hanae  Tawne  may  en 
long  ba  induced  to  joia  tba  Germanic  League.    Frankfort  it  altaady  ia- 
«1aded  in  tbe  onion. 
*  Hut.  dtt  Comm.  tt  4t  U  tfaaig.  dtt  Aatittu,  Pnfi 

Vol.  III.  3 
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a  work  as  the  ordinaDce  to  which  I  have  nfenedi  to 
consolidate  the  establishment  of  the  maritime  power 
which  had  been  formed  bj  the  sagaci^  of  his  counteU. 
That  ordioance,  says  Yalin,  was  executed  ia  a  matr 
terly  manner.  It  was  so  compreheasiTe  ia  its  ptag*  99 
excellent  in  the  arrangement  of  its  parts,  to  just  ia  its 
decisions,  so  wise  in  its  general  and  particular  policy, 
flo  accurate  and  clear  in  its  details,  that  it  deserves  to  \» 
considered  as  a  model  of  a  pertect  code  of  maritiin« 
jurisprudence.  The  whole  law  of  navigation,  shipping 
insurance  and  bottomry,  was  systematically  collected 
and  arranged.  It  required  the  greatest  extent  of  knov- 
ledge,  and  the  moat  correct  discernment  and  liberali^ 
of  views,  to  form  and  execute  such  a  work.  It  was  no- 
cessaiy  to  examine  the  commercial  usages  of  all  other 
nations,  and  select  from  amidst  a  contrariety  of  prao- 
tice  the  most  approved  rules.  It  was  necessary  to 
TCtreoch  that  which  was  superfluous,  to  enlighten  that 
which  was  obscure,  and  to  supply  those  things  which 
bad  escaped  the  observation  of  the  earlier  founders  of 
nautical  law,  or  been  recommended  by  the  lights  of 
•xpsrience.  It  is,  however,  an  extracMrdinsry  fact,  that 
1  the  able  civilians,  and,  perhaps,  the  distinguished  me*- 
[  chants,  who  assumed  the  task  of  legislators,  and  com- 
piled this  ordinance,  are  unknown  to  fame ;  and  though 
ibe  event  be  of  so  recent  a  date,  and  occurred  at  the 
most  polished  and  literary  era  in  French  history,  neither 
letters,  nor  gratitude,  nor  national  vanity,  have  been 

able  to  rescue  their  names  from  obbvion.* 

•17        'Valin  supposed  be  had  discovered  the  source  of 

the  materials  of  the  ordinance  in  a  curious  and 

vast  compilation  of  ancient  maritime  laws,  among  the 

manuscript  collections  in  the  library  of  the  Duke  of 


•  ^•tti'•aM.nrI•0r4.Pnt^4. 
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PeDtbieyie.  The.  cotnpilati(oa  consisted  of  the  Bhodiui 
^□d  Roman  la? ;  of  the  Contolato,  and  of  the  use  and 
i^ustoms  of  the  sea ;  of  the  ordinances  of  Charles  V.  aqd 
Philip  IL,  kings  of  Spain ;  of  (he  judgments  of  Oleroa  ; 
of  the  ordinance  of  Wisbuy,  and  of  the  Teutonic  Hansa ; 
of  the  insurance  codes  of  Antwerp  nod  Amsterdani ;  of 
the  Guidon  and  of  all  the  French  ordinances  prior  to  tha 
year  1660.  This  magnificeDt  repository  of  commerciqil 
science  is  supposed  to  bare  been  the  true  and  solicf 
foundeuion  of  the  fabric  erected  by  artists  who  had  too 
much  modesty  to  make  their  work  the  vehicle  of  their 
own  immortally.  Every  commercial  nation  has  ren- 
dered homage  to  the  wisdom  and  integrity  of  the  French 
ordinance  of  the  marine  ;  and  they  have  regarded  it  as 
a  digest  of  the  maritime  law  of  civilized  £u/ope. 
Valin  has  written  a  commentary  upon  every  part  of  it ; 
and  it  almost  rivals  the  ordinance  itself  in  the  weight 
•of  its  authorial  as  well  as  in  the  equity  of  its  con- 
clusions.' 


\  Tb«  ardiriuiee  hu  been  traiuikled  and  prinud  in  Esglaod,  uid  pubba^a^ 
iif  the  colleclion  enlilleij  Sea  Lout ;  and  il  is  annexed  to  the  eecaod  volumf 
of  Judge  Peten'  Adntiraity  Dttiiipia  m  (be  Disuict  Court  o[  Pcntisylraaia. 
Il  hai  becD  tedigBtted,  with  some  few  modifieaiion*  atid  additiona,  in  tlM 
mw  Cnuitreial  Otdc  of  iVsnc*  of  1801 ;  snd  that  code  wu  tTmiwt>le4  br. 
lit  RudnuQ,  and  publiihed  in  Ibe  citj  of  New-York,  in  1814.  The  con. 
merctal  code  was  preieated  to  ihc  French  legialaiive  body  by  the  eouoBBUon 
of  ilate  in  ISOT.  u  baTing  been  cancei*ed,  meditated,  diacnsaed  and  eilab- 
liritad,  if  tia  uupiratitn  of  the  gnaittt  man  ta  itelsrjr,  tha  Btn-Pacijuattr 
^  Buzape,  wii'Je  h*  «ai  btaring  kU  trinniphant  eagUt  la  tit  bani*  a/  ti* 
MttanUhtd  Viitula  i  and  yet,  in  contradicliou  to  much  of  thli  adulation  and 
inceoM,  the  cods  will  be  fouad,  upon  sober  exuninatian,  to  bs  eiMDtiallr  > 
repaUiMdoo,  in  a  new  fomi,  of  the  otdinance  of  1673,  rslaiire  to  negoiiablf 
paper,  aad  of  tbe  raaiitiiiie  oidinance  of  1681,  digested  nnder  the  ordeia  a( 
Colbcit,  and  illustiated  by  the  Gommenlalies  of  Valin.  It  is  entillsd,  bow. 
erer,  to  ihe  oierii  of  some  impravementa  on  the  TornieT  ardiaancea,  and  of 
being  more  comprahanaive  in  ita  plan  and  execution  ;  fbi  it  ambraeaa  Um 
aaty«c<s  of  psrtnenhip.  oommon  camera,  btokrnplojr,  iafolfenay  and  ito^ 
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*In  addition  to  these  general  codes  of  commercial 
legislation,  there  have  been  a  number  of  local  ordinances 
of  distinguished  credit,  relating  to  nautical  matters 
and  marine  insurance,  stich  as  the  ordinances  of  Barce- 
lona, Florence,  Amsterdam,  Antwerp,  Copenhagen  and 
Konigsbergh.  There  have  also  been  several  treatises 
on  nautical  subjects  b;  learned  civilians  in  the  several 
countries  of  Europe,  which  are  of  great  autbority  and- 
reputation.* 

The  English  nation  never  had  any  general  and  sol- 
emnly enacted  code  of  maritime  law,  resembling  those 
which  have  been  mentioned  as  belonging  to  the  other 
European  nations,  and  promulgated  by  legislative  an- 
ihoriQr.  This  deficiency  was  supplied,  not  only  by  seve- 
ral extensive  private  compilations,'*  but  it  has  been  more 
eminently  and  more  authoritatively  supplied  byaseriesof 
judicial  decisions,  commencing  about  the  middle  of  the' 
last  century.  These  decisions  have  shown,  to  the  ad- 
miration of  the  world,  the  masterly  acquaintance  of  the 
English  judiciary  with  the  principles  and  spirit  of  com- 
mercial policy  and  general  jurisprudence,  and  they 
have  affi>rded  undoubted  proofs  of  the  entire  indepen- 
dence, impartiality  and  purity  of  the  administration  of 
justice.  The  numerous  cases  in  the  books  of  reports 
which  have  arisen  upon  maritime  questions,  resemble 

elementary  treatises,  in  the  depth,  extent  and  va- 
•19     riety  of  their  researches,  while  they  "partake,  at 

the  same  time,  of  the  precision  and  autliority  of 


■  TheM  ordinBDceB  are  caltecled  bf  Ma^aa,  in  the  Kcond  Tolums  of  his 
Euay  an  Insuraneti ;  Bnd  Mr.  C.  Cuibing,  in  s  leRmed  nole  to  bia  tranila- 
tion  of  Potbier  an  Maritime  Qmlractt  of  Lttling  to  Hire,  published  il  Boa. 
ton  in  leSl,  hu  alluded  to  the  moal  distinguished  wiiien  in  Ilalf,  Spain, 
Portugal,  Frxncp,  Holland,  Germnny  und  Sweden,  on  mBrilime  taw. 

t  Among  the  privute  ireaiises,  ihe  moat  dialinguished  are  tboae  of  Hb~ 
^aea,  Mollu]',  Beawea,  Poallawaile,  Magena,  Weakel,  Uillir,  Pa^,  Har> 
•ball,  Abbott,  Cbinj,  Holt,  Law«a  and  BeaeDk. 
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legislative  enactments.  Lord  Mansfield,  at  a  very  early 
period  of  bia  judicial  life,  introduced  to  the  notice  of 
the  English  bar  the  Rhodian  laws,  The  Cotuolato  del 
Wtre,  the  laws  of  Oleron,  the  treatises  of  Roccus,  the 
laws  of  Wisbuy,  and  above  all,  the  marine  ordinances 
of  Louis  XIV.,  and  the  commentary  of  Valin.  These 
authorities  were  cited  by  him  in  Lvke  v.  Lyde,*^  and 
irom  that  Unte  a  new  direction  wsis  given  to  English 

.  studies,  and  new  vigour,  and  more  liberal  and  enlarged 
views,  communicated  to  forensic  investigations.  Since 
the  year  1798,  the  decisions  of  Sir  William  Scott  (now 
.Lord  Stowell)  oo  the  admiralty  side  of  Westminster 
Hall,  bave  been  read  and  admired  in  every  region  of 
the  republic  of  letters,  as  models  of  the  most  cultivated 
and  the  most  enlightened  human  reason.  The  English 
maritime  law  can  now  be  studied  in  the  adjudged  cases 

-with  at  least  as  much  profit,  and  with  vastly  more 
pleasure,  than  in  the  dry  and  formal  didactic  treatises 
and  ordinances  professedly  devoted  to  the  science. 
The  doctrines  are  there  reasoned  out  at  large,  and 
practically  applied.  The  arguments  at  the  bar,  and 
the  opinions  from  the  bench,  are  intermingled  with  the 
gravest  refiections,  the  most  scrupulous  morality,  the 
soundest  policy,  and  a  thorough  acquaintance  with  all 
the  various  topics  that  concern  the  great  social  interests 
of  mankind. 

Nor  has  our  learned  profession  in  this  country  been 
wanting  in  the  study  and  cultivation  of  maritime  law. 
Our  improvement  has  been  rapid,  and  our  career  illus- 
trious, since  the  adoption  of  the  present  constitution 
of  the  United  States.  There  have  been  several  respect- 
able treatises  on  subjects  of  commercial  law,  some 
of  which  we  may  notice,  when  we  are  upon  the  branches 
to  which  they  are  applied.     The  decisions  in  the  fede- 
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ittl  courts,  in  commercial  cases,  have  done  credit  to  &e- 
tboral  and  intellectual  character  of  the  nation  ;  and  the 
admiralty   courts  in  particular  have  displayed 
*S0    great  'research,  and  a  familiar  knowledge  of  tb6 
principles  of  the  marine  law  of  Europe.    But  I 
should  omh  doing  justice  to  my  own  feelings,  as  well 
IgffA^  to  the  cause  of  truth,  if  I  were  not  to  select  the  deci- 
'/&/j-rt^r.    lions  in  Oailiton^i  andTtfojon'j  Report!,  as  specimens 
i<f'^-  lilo.  of  pre-eminent  merit.    Th^  may  fairiy  be  placed  upon 
iffrt*  C'iS^  a  level  with  the  best  productions  of  die  English  admi- 
fvTn  (,„c^r  <.■{  ralty,  for  deep  and  accurate  learning,  as  well  as  for  libt 
Xii,   a  C  1     highest  ability  and  wisdom  in  decision. 
Il(  2-/*v4--         '^^  reports  of  judicial  decisions  in  the  several  states, 
and  especially  in  the  states  of  Massachusetts,  New-YoA 
and  Pennsylvania,  evince  great  attention  to  maritime 
questions  ;  and  tbey  contain  abundant  proofs,  that  our 
courts  have  been  dealing  largely  with  the  business  of  an 
enterprising  and  commercial  people.    Maritime  law  ift 
these  states  became  early  and  anxiously  an  object  of  pro- 
fessional  research.    If  we  take  the  reports  of  New-York 
in  chronological  order,  we  shall  find,  that  the  first  fiV6 
volumes  occupy  the  period  when  Alexander  Hamiltoh 
was  a  leading  advocate  at  our  bar.     That  accomplished 
lawyer  (for  it  is  in  that  character  only  that  I  am  no* 
permitted  to  refer  to  him)  showed,  by  his  precepts  and 
practice,  the  value  to  he  placed  on  the  decisions  of 
Lord  Mansfield.     He  was  well  acquainted  with  the 
productions  of  Valin  and  Emetigon ;  and  if  he  be  not 
truly  one  of  the  founders  of  the  commercial  law  of  thiS 
state,  he  may  at  least  be  considered  as  among  the  ear- 
liest of  those  jurists  who  recommended  those  authors  to 
the  notice  of  the  profession,  and  rendered  the  study  and 
citation  of  them  popular  and  familiar.    His  arguments 
on  commercial,  as  well  as  on  other  questions,  were  re- 
markable for  freedom  and  energy  ;    and  he  was  emi- 
nently distinguished  for  completely  exhausting  every 
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subject  which  he  diecuBsed,  and  leaving  no  Brgament  or 
objeclion  OQ  the  adverse  side  nnnoticed  and  unanswered. 
He  traced  doctrines  to  their  source,  or  probed  them  to 
their  foundations,  and  at  the  same  time  paid  the  highest 
deference  and  re^ct  to  sound  authori^.     The  re- 
ported cases  do  no  kind  of  justice  to  his  close  and  accu- 
rate logic  ;  to  his  powerful  and  comprehensive  in- 
tellect i   "to  the  extent  of  his  knowledge,  or  the    "21 
doqueoce  of  hb  illustrations.     We  may  truly  ap- 
ply to  the  efforts  of  bis  mind,  the  remark  of  Mr.  Justice 
Bailer,  in  reference  to  the  judicial  opinions  of  another    ^  .    i- 
kindred  genius,  that "  principles  were  stated,  reasoned  o'*^'*  ^^  "^ 
lyxxD,  emiuged  and  explained,  until  those  who  heard      ifC^C^^ 
i£m  were  lost  in  admiration  at  the  strength  and  stretch     ^ 
(rf'the  human  understanding." 
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OF    THB    LAW  Of   PABTHBBBHIF. 

Partn&ship  contracts  bave  been  found  by  expe- 
rience, to  be  convenieDt  to  persons  engaged  in  trade, 
and  useful  to  tbe  community.  Merchants  are  thereby 
enabled  to  consolidate  tbeir  credit,  and  extend  tbeir 
business.  With  the  aid  of  joint  counsel  and  accuma- 
lated  capital,  a  spirit  of  enterprise  ie  sensibly  awakened, 
and  boldness  of  plan  and  vigour  of  exertion  communi- 
cated to  mercantile  concems.  Partnerships  bave  grown 
with  the  growth,  and  multiplied  with  the  extension  of 
trade ;  and  the  law  by  which  they  are  regulated  has 
been  improved  by  the  study  and  adoption  of  the  best 
usages  which  the  genius  of  commerce  has  introduced. 
It  has  also  been  cultivated  and  greatly  enlarged,  under 
a  course  of  judicial  decisions,  until  the  law  of  partner- 
ship has  at  last  attained  the  precision  of  a  regular  branch 
of  science,  and  forms  a  distinguished  part  ofthe  code  of 
commercial  jurisprudence. 

In  treating  of  this  subject,  I  shall  consider,  (1.)  The 
nature,  creation  and  extent  of  partnerships  ;  (2-)  Tbe 
rights  and  duties  of  partners,  in  their  relation  to  each 
other,  and  to  tbe  public ;  (3.)  The  dissolution  of  the  . 
contract- 

(1.)  Cy  the  nature,  creation  and  extent  of  parlner^hipi. 

Partnership  is  a  contract  of  two  or  more  competent 
persons,  to  place  their  money,  effects,  labour  and  skill, 
or  some,  or  all  of  them,  in  lawful  commerce  or 
business,and  to  divide  the  profit,  iind'bear  the  loss,     *2i 
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ID  certain  proportions.*  The  two  leading  principles 
of  the  coslract  are,  a  common  interest  in  the  stock 
of  the  company,  and  a  personal  responsibilitj  for  the 
paitnersbip  engagements.  The  common  interest  of  the 
partners  applies  to  all  the  partnership  property,  whether 
vested  in  the  first  instance  by  their  several  contnbuttons 
to  the  common  stock,  or  acquired  afterwards  in  the 
coarse  of  the  partnership  business ;  and  that  property  is 
first  liable  for  the  debts  of  the  company  ;  and  after  they 
are  paid,  and  the  partnership  dissolved,  then  it  is  subject 
to  a  division  among  the  members,  or  their  representatives, 
according  to  agreement.  If  one  person  advances  funds, 
and  another  furnishes  his  personal  services  or  skill,  in 
carrying  on  a  trade,  and  is  to  share  in  the  profits,  it 
amounts  to  a  partoership-i*  But  each  party  must  engage 
to  bring  into  the  common  stock  something  that  is  valua- 
ble ;  and  a  mutual  contribution  of  that  which  has 
▼alne,  and  can  be  appreciated,  is  *of  the  essence     *35 


■  Frngeninrf,  JDnit  in  U  Nal.  In.  S.  c.  8.  a.  1.  Fotkier,  TVail^  dn  Omi- 
tratieStciitt,Ifo.  1.  Seperlaire  dt  Jtirupruitnee,  art.  Sociiti.  Story  «t 
FmrtKtnkif,  pp.  &  10—19.  The  Freoch  oidiniace  of  1673  required  ihe  con. 
tract  of  parlnenhip  to  be  reduced  la  writiDg  and  reeiaured  ;  but  ibat  wma 
the  mirodnciioD  of  a  new  rule  ;  and  ibe  rcgii]a.tioii  had  gone  into  diauae  at 
4he  timo  of  Polhier,  thougb  he  conaidered  it  (o  be  a  sage  proTiaion.  (Ps- 
thitT,  mi.  No.  79.  82.  98.)  The  new  French  commercial  code  has  retaiaed 
the  refolatinn  of  the  ordmance,  and  il  requirea  an  aburact  of  the  arliclea  of 
putnenhlp  to  be  atlciled,  and  publicly  regislered ;  bul  the  omisaion,  though 
u^nriooa  lo  Ihe  pariies  aa  between  Ihemaelvea,  doea  not  affecl  ibe  lighla  of 
third  peiaona.  (Cbd«  de  Com.  mTU  39 — 14.)  So,  by  the  commeicial  Ordi. 
mamett  of  Bilb»a,  confirmed  b;  Philip  T.,  in  1T3T,  edit.  N.  Y„  1834,  c.  10. 
•ec  4.  it  waa  mode  necenarr,  in  ever;  partnenbip,  to  reduce  the  artictea  to 
writiof,  and  acitnowledge  them  before  a  notary,  and  file  a  copy  wiih  the 
noiireniir  and  boose  of  trade.  Tbia  would  aeem  doi  lo  be  now  the  general 
law  in  Spain ;  for  il  ia  idmicted.  thai  pannenbfpa  may  be  formed,  aa 
in  the  Engliah  law,  tacitly  aa  well  aa  eipresaly.  (/nirilutii  of  Ihe  (htil 
Zmh  »f  Sftiit,  bj  Ane  f  Manutl,  b.  3.  c  15,  Uanalaled  by  Jehnttan,  Lon- 
don, 1695.)  In  Miaaonri  no  person  or  co-pannenhip  ahall  deal  aa  a  mer- 
diant  wm>out  a  liceoae.    B.  S.  DjCJtftMouri,  1835,  p.  403. 

a  Dob  T.  UalMf ,  16  Ifknt.  Btf.  34.    Stary  an  Partiterthip,  19.  39. 
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"?^,  J  of  the  contract.'    It  would  be  a  Talid  partnership, 

>  ^*  notwithstanding  the  whole  capital  was,  in  the  first  in- 

V      '  stance,  advanced  by  one  party,  iNhe  other  contributed 

'v     y  his  time  and  skill  to  the  business,  and  althou^  his  pro- 

^     J  portion  of  gain  and  loss  was  to  be  very  unequal.    It  is 

C  ^  sufficient  that  his  interest  in  the  profits  be  not  intended 

^     t  as  a  mere  substitute  for  a  commisBion,  or  in  lieu  of  bro- 

kerage, and  that  he  be  received  into  the  asaociatioti  afi  li 
meirchant,  and  tiot  as  anagent.^  A  joint  possession  reo- 

^--j    :_ 

X       i  '  Patkar,  Tr*at  iu  Om.  A  3»t.    lti>.B,9,]«.    JF?n«rti,n»- AMt.S.SS^ 

<^      V  CM«  Aafwlsra,  No.  1B33. 

W  k  Reid  T.  Hollinibead,  4  Btma.  j-  Crat.  B6T.    The  leat  of  paMDenhip 

J  ii  ■  eommunitjF  of  profii,  ■  apecilic  iiilereil  in  the  profits,  a*  prefitt,  in  coo- 

W    >0  tndiMuielioa  lo  ■  stipulated  portion  of  tbe  proBta  aa  ■  coihtiVUniida  Ibrate- 

^  «'      TicBB.    Loomia  t.  Manball,  la  CVmn.  Stp.  89.    CbampiHi  v.  Botlwick,  W 

WaiitU,  175.  Vaudenbtirgh  v.  Hull,  30  Ibid.  78.  Lord  Eldun,  ei  pan* 
Hamper,  17  Vetey.  404.  See  post,  p.  34.  Mr.  Jusliee  Story,  on  ParlaBr- 
ttlpt  p.  51,  considera  thai  a  ihare  in  die  nal,  atiU  not  in  tbe  grVtl  ptvJUk,  ik 
beiB  meant  (o  canatilute  a  partner.  S.  P.  in  Drj  t.  Boawell,  1  Campi.  R. 
330.  To  be  a  partner,  one  must  have  auch  an  interest  in  the  pralilB  sa  trill 
Mititle  him  to  an  acoronliUid  give  him  aapecilic  lien  or  preference  in  par- 
nent  bver  otber  creditor*.  It  ia  not  aaaentiBl  (o  a  parlnertbip  that  (hM 
ibonld  be  a  communiao  of  Intereat  in  the  bapital  atodi,  and  alio  in  the  profit 
tnd  loaa.  If  there  be  a  coMmuniiy  of  profit,  or  of  profit  and  ioaa,  in  the  ad- 
Venture  or  buBlneta  between  tbe  partiea,  ther  will  b«  partneia  in  die  jvoflt 
and  ioaa,  ihongfa  not  partnera  in  the  capital  Block.  If,  however,  there  b«  nO 
Ifreement  between  the  paftie*  on  (he  point,  the  prMumption  will  be  a  com- 
DHicitf  of  intereat  in  the  properly  aa  well  aa  in  the  pnfit  and  loaa.  Bi  part* 
Hamper,  17  Vttty.  404.  Story  an  PaHn.  41,  43.  45.  Reid  v.  Hallinriiead, 
i  B.  ^  Crtua.  8E7.  The  Roman  law  made  the  same  dtslinctioa  betweaa 
•  pattnenhip  in  the  capital  Pinch  and  a  porlnerataip  in  the  profit  lad  loM 
Uiaing  Irom  the  eile.  i%.  17.  3.  58.  ViKniiu,  td  IkH.  3.  S6.  9.  n.  fl. 
There  is  alao  a  distinction  belweeD  a  atipiilatioD  for  a  compenaatioB  for  l)u 
boar  proportioned  to  the  proGia,  without  any  epecifie  lien  upon  each  profita, 
and  which  doea  not  mnks  ■  perMii  s  partner,  and  ■  stipulation  for  an  intereK 
in  auch  profile,  which  eolittea  the  pUfy  to  an  aeeount  aa  a  partner.  1  £Me 
it.  91.  Cany  en  ParlnfrMpt,  11.  n.  1;  and  tbis  Mr,  Chancellor  Wal> 
worUi  he|(l  to  be  a  Bound  diatinciion  as  regnnla  the  rights  of  (bird  peiaan* 
18  Wauita,  184, 185  ;  and  Mr.  Justice  WUde,  in  Denof  v.  Cabot,  6  Met. 
cmif,  82.  See,  also,  Story  an  ParlnfTtkip,  pp.  49.  56— S!l.  It  ia  fnnheT  • 
feneral  principle  in  parlnanbipi,  thai  ao  one  partner  t»  «niiiled  to  cotapen- 
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ders  pereoDfl  tftouits  in  common,  but  it  does  not,  of  it- 
self, constitute  them  partners  ;  and,  therefore,  aurvivii^ 
partners,  and  ihe  representatives  of  a  deceased  partner, 
aie  Bot  partners,  notwithstanding  they  have  a  commu- 
nity of  interest  in  the  joint  stock.*  There  must  be  a 
cottiEQUiuon  of  profit  to  constitute  a  partnership  as  be- 
tween the  parties,  though  it  is  not  necessary  that  there 
should  be  a  community  of  interest  in  the  property  itself. 
rniey  must  be  not  only  jointly  concerned  in  the  pur- 
chase, but  jointly  concerned  in  the  future  sale.  A  joint 
pnrchase,  with  a  view  to  separate  and  distinct  sales  by 
each  person  on  bis  owu  account,  is  not  sufficient.  If 
several  persons,  who  had  never  met  and  contreicted  to- 
gether as  partners,  agree  to  pnrchase  goods  in  the  name 
of  one  of  them  only,  and  to  take  oHqtiot  shares  of  die 
pQrchaset  and  employ  a  common  agent  for  the  purpose, 
they  do  not,  by  that  act,  become  partners,  or  answer- 
able to  tb6  seller  in  ^at  chaxactn',  provided  they  are 
not  to  be  jointly  concerned  in  the  resale  of  Uieir  sbareSt 
end  have  not  permitted  the  agent  to  hold  them  out  as 
jointly  answerable  with  hitnself.'*  The  same  distinc- 
boo  was  known  in  the  civil  law :  {wt  nolittu  iMer  x  con- 
tendere, tolent  per  HwUiunt  rem  emere  in  conmime  >■ 
fwrd  a  aocittatt  kmge  'rimotwn.'     It  has  been  re-     '26 

niiva  ftr  hii  •erricei  m  tke  finn,  nor  for  inurtiat  upon  raoniM  hdvaneed  to, 
gr  depodled  with  the  firm  for  iu  om,  wiltaout  &  special  agraeroent,  or  aain« 
Toy  pecQliar  ciicumilancei  to  jnsd^'  it.  Leo  v.  Lisbbrooke,  8  Oana,  314, 
■bd  i^rn,  p.  37.  h. 

•  Pearce  t.  ChambeiUiD,  3  Vety,  33,  Bui  b  nipiilalioii  it  the  commeDce. 
UMBt  of  the  pirtnenhip,  ibil  ihe  penoiul  rep  rase  DMlivee  of  a  partner  ahould 
ttcttti  him  in  ihe  [nrlneraihip,  a  held  to  be  valid  and  binding  by  Ihe  Eoro- 
B)oh  law,  and  by  the  French  and  Scotch  law.  Cellyer  on  Fartn.  b.  1.  e.  1. 
n>.  b,  6.  Ceil  Citit  fVimc.  dt  &kUU,  a.  433,  434.  Sclft  Omm,  630 : 
dtongb  it  was  otherwise  in  the  Roman  law.  Dig.  Ub.  IT.  u'L  3. 1. 35.  Story 
MB  Pmrlnenkip,  p.  T. 

a  Hoara  t.  Daws,  Dcyg.  371.  Coope  t.  Eyre,  1  B.  Black*.  37.  Gibam 
T.  LvpUHi,  9  BlAfilam,  997. 

•  Dig.  IT.  3. 33. 
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peatedly  recognised  in  this  country,  and  may  be  con- 
sidered as  a  settled  nile.^ 

If  the  purchase  be  on  separate,  and  not  on  Joint  ac- 
count, yet  if  the  interests  of  the  purchasers  are  after- 
wards mingled  with  a  view  to  a  joint  sale,  a  partner- 
^ip  exists  from  the  time  that  the  shares  are  brought  in- 
to a  common  mass.**  A.  participation  in  the  loss  or 
profit,  or  holding  himself  out  to  the  world  as  a  partner, 
so  as  to  induce  others  to  give  credit  on  that  assurance, 
fenders  a  person  responsible  as  a  partner."  A  partner- 
ship necessarily  implies  a  union  of  two  or  more  persons ; 
and  if  a  single  individual,  for  the  purpose  of  a  fictitious 
credit,  was  to  fissume  a  copartnership  name  or  finn, 
the  only  real  partnership  principle  that  could  be  appli- 
cable to  his  case,  would  be  the  preference  to  be  given 
to  creditors  dealing  with  him  under  that  description,  in 
the  distribution  ofhis  effects.  But  that  would  be  inad- 
missible, and  contrary  to  the  grounds  upon  which  part- 
nerships are  created  and  sustained  ;  and  so  the  law  on 
this  point  has,  in  another  country,  been  understood  and 
declared.*  If  the  partnership  consists  of  a  large  unin- 
corporated association,  or  joint  ttock  company,  trading 
upon  a  joint  stock,  it  is  usually  regulated  by  special 
agreement;  but  the  established  law  of  the  land,  in  re- 
ference to  such  partnerships,  is  the  same  as  in  ordinary 
cases,  and  every  member  of  the  company  (whatever  pri- 
vate arrangement  there  may  be  to  the  contrary  between 
the  members,  and  which  is  only  a  mischievous  delusion) 


*  Holmel  V.  Uoilad  Ineuraace  Company,  9  /sAn*.  Cat;  339.  Post  t. 
Kimberly,  9  Jahtu.  Rtf.  470.  Oaboine  v.  Brennan,  9  Noll  ^  HtCurd,  <ST. 
Hsnlinff  v.  Foxcnti,  6  Grttnltaft  S.  T& 

*  Simi  V.  Willing,  B  Serg.  ^  EaviU,  JDS, 

*  Lord  Elleabarough,  M'lier  t.  Humble,  16  BmI,  173.  OlinatMd  t. 
Hilt,  9  Arkxniat  R.  346. 

i  Nairn  t.  Sir  William  Farb«a,  Btlft  OmmmtnrMi  n  Ht  Law  of  St*l- 
hni,  Tol.  ii.  635. 
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is  liable  for  all  tbe  debts  of  the  concern.'  It  isi  bow- 
ever,  the  judicial  language  *in  some  of  tbe  cases,**  *27 
that  the  members  of  a  private  association  may  limit 
tbeir  personal  responsibility,  if  tbere  be  an  explicit  sti- 
pulation to  that  e£fect  made  witb  tbe  party  with  whom 
ibey  contract,  and  clearly  understood  by  him  at  the 
time.  But  stipulations  of  (hat  kind  are  looked  upoa 
TiDfavourably,  as  being  contrary  to  the  general  poHcy 
of  the  law ;  and  it  would  require  a  direct  previous 
notice  of  the  intended  limitation  to  tbe  party  dealing 
witb  tbe  company,  sad  bis  clear  understanding  of  the 


•  Tbe  King  t.  Dodd,  9  £t«l,  SIG.  HoliUM  t.  Hijrgirw,  1  Bmm.*.  ^  CVw*. 
74.  Bom*.  Weiu,4&r;.  j-Xai»J«,3U.  CHtia  v.  Dtucr,  I  Fm.  j' Sm. 
157.  Kauiej  j.  Codd,  died  in  &  note  to  Oie  ciae  of  Perring  v.  Hone,  2 
Ctt.  ^  PajFiK,  401.  Vigen  v.  Biinel,  13  Lminana  Rep.  300.  Williinw 
*.  Bmok  of  Michigan,  7  Wend.  543.  Walbam  v.  Ingiibf,  1  Jtfylu  ^  Kr*n. 
SI.  The  Donglu  Bank,  3  BtlPt  Camm.  363.  Lord  Ch.  Hirt  observed,  in 
Bx  parts  Sneyda,  1  MoHey'i  R.  361,  that  Joint  tlocli  compaoiea  were  bodies 
of  contpsraliTelf  tODdern  inTeDtioD,  la  whicb  etMuie  girei  the  rigbl  to  eiw 
and  be  aued  bj  iheir  officer! ;  and  now,  by  the  atalute  of  1  Viel.  c.  73, 
aathariiiiig  the  foitaation  of  joint  alock  compmiea,  the  crown  in  Eil(l*tid  i» 
anlboriiad,  by  lellera  patent,  in  grant  to  compauiei,  tbougii  not  incorponudr 
iha  priTilegee  of  incorporated  companiee,  and  euils  may  be  carried  on  in  lh» 
name  of  one  of  the  officers  of  Ibe  company.  The  peleat  mtj  declare  the 
udindual  Tetponribiliiy  of  the  members  for  contracts  to  the  extent  of  their 
Auf.  AguD,  by  the  slBtala  7  nnd  B  Viet.  c.  110,  III  and  113,  proTiaioB 
is  made  for  the  regiitration  of  all  joint  stock  compwiies,  by  a  registrar  at  the 
board  of  trade,  with  the  qualities  and  inciJenta  of  corporations  ;  snd  snch 
eompanies  may,  in  cases  of  insolvency,  wind  op  their  concerns,  as  in  cam 
of  bankruptcy.  Joint  stock  bcnkM  must  be  creeled  by  lellen  patent ;  and  if 
each  companies  be  incorporated,  the  liability  of  the  shareholders  is  not  to  be 
limited  diereby.  By  the  ststule  of  7  Oea.  IV.  c.  46,  for  regnliting  copartner- 
ships <rf' certain  &aNi'ers,il  was  declared,  that  on  judgment  against  a  registered 
officer  of  the  company,  execution  may  issne  sgainet  any  members  for  the 
time  being ;  end  if  the  debt  cannot  be  levied  on  them,  the  former  members 
may  be  asbjecled  to  execution  by  leave  of  the  court,  by  proccBt  of  scire 
/■au,  aiH)  ihey  are  only  secnndsriiy  liable.    Eaidley  v.  Law,  13  Adalpi.  ^ 

sau,eoa. 

k  Gibaon,  J.,  Hess  t.  West,  4  Strg.  ^  RawU,  491.  Plsil.  J.,  Shioner  v. 
Diyun,  19  /ehwM,  537. 
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terms  of  the  limitation.'  Incorporated  aompsBie*, 
tboagh  constituted  expressly  for  the  purposes  of  trade, 
are  not  partpenhips,  or  joint  tradera,  within  ibe  purview 
ef  the  law  of  partnership,  and  the  stpckholders  are  not 
personally  responsible  for  the  company's  debu  or  eni- 
gagements,  and  their  property  is  afiected  only  to  tb« 
extent  of  their  interest  in  the  company.  To  render 
them  peraaaaUy  liable,  requires  an  express  provJMon  in 
the  act  of  incorporation ;  and  a  disposition  to  creats 
sacb  an  extended  responsibility,  seems  to  be  increasing 
in  our  country,  and  is  calculated  to  check  the  enterprise 
of  such  instituttoDS,  and  impair  the  credit  and  value  of 
them  as  safe  investments  of  capitaL 

A  contract  of  partnership  need  not  be  in  writing. 
Though  there  be  no  express  articles  of  copartnership, 
the  obligation  of  a  partnership  engagement  may  equally 
be  impUed  in  tlie  acts  of  the  parties ;  and  if  persons  have 
a  mutual  interest  in  the  profits  and  loss  of  any  businesi 


t  Ii  Hsmi  (o  Im  itUI  ut  nosMilad  point,  »be(h«r  »  MipnladoD  in  tb«  arti- 
cle* of  uiaiuation,  limiling  tfaa  reaponaibilitf  of  (ha  memben  to  the  man 
Joint  Tandi,  or  to  a  qaalifiad  extent,  ba  binding  upon  tha  cradiion  dealing, 
with  notice  of  ihs  atipalilion.  Mi.  Jiulicv  Story  inclinsa  lo  (ha  opinion, 
thai  the  creditor  acting  with  knowladga  of  it  would  be  bound  by  it  SItry 
*n  Farttunhif,  p.  ^5.  Unleea  ibe  oradilor  liaa  previona  notice  of  the 
■tipulatioD,  h«  cerlainlf  would  not  be  bound  b)*  it.  Blandell  t.  Winior, 
8  £m.  S,  601.  Walbuni  i.  Ingilby,  1  Mylnt  ^  Kttv,  51.  TC  If  he 
hii  thoi  nolics,  I  think  ha  ou^l,  on  general  ptineiplea,  to  ba  bound  hy  iL 

In  joint  slock  eompaniaa  in  Scotland,  the  law  in  relation  thereto  ia,  that 
each  partner  U  liable  only  to  the  extent  of  hie  aharsa,  and  not  h  taltde. 
3  Btlft  Conm.  637,  698.  Thia  waa  (he  doctrine  in  the  Roman  law  aa  to  bH 
parlneiahtps,  and  ia  alao  the  rule  In  Frenoe,eiceplaa  to  commercial  parlner- 
ahlpa.  Dig.  45.  3.  11.  1  &>  9.  PalAtrr,  dt  Saeitti,  a.  96.  103,  104.  In  a 
private  commercial  aaaooialion,  where  it  ia  agreed  Ihal  the  boaineaa  diall  ba 
conducied  by  a  president  and  diteelon,  and  tbey  be  choaen,  no  individual 
partner  can  bind  the  firm,  for  he  haa  no  anthority.  Lambeih  v.  Tawter,  ■ 
Robinnn't  LaaL  B.  138.  But  geQettllr,  in  tha  caaa  of  joJol  contracta,  a 
talaaae  or  aettlement  of  die  debt  by  one,  ia  good  as  agBiaal  all  the  credit- 
018,  in  caaea  fraa  fiou  tnsd.  WaUaea  *.  KeiwaU,  1  Mttion  ^  WiMy, 
3U. 
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cmnried  09  bji  Uteait  M  if  they  hold  tbemselTes  out  (Q 
ttw  workl  «4  joint  traders,  tbey  will  be  beld  responsibln 
9tt  partBerg  to  third  porsoDSt  whatever  may  be  the  rea^ 
Wttme  of  their  conaaxion,  or  of  the  agreement  undei 
which  the;  act.  Actual  iateotioa  is  requisite  to  consti= 
tote  a  partnership  ialer  *&*  (fa  pergoQ  partakes  of  tba^ 
profits,  he  is  answerable  as  a  partner  for  losses,  on  the 
pnaciple,  that  by  Is^^ng  a  part  of  the  pro6ts,  he  takes 
icom  th«  credittu:^  a  part  of  the  fund  wbicli  is  tbs 
proper  aecuiity  for  the  payment  of  tbeir  debts.'* 

*lt  is  not  essential  to.  a  legal  partnership,  that  it  *38. 
tte  Gonfioed  to  commercial  business.  It  may  exist 
between  attorneys,  coqveyancers,  mechanics,  owners  of 
a  line  of  stage-coache$,  artisans  or  farmers,  as  well  a4 
between  inerchants  and  bankers."  The  essence  of  the 
association  is,  that  they  may  be  jointly  concerned  in  pror 
£t  and  loss,  or  in  profit  only,  in  some  honest  and  lawful 
business,  not  immoral  in.  itself,  nor  prohibited  by  the  law 
of  the  land ;  and  this  is  a  principle  of  universal  recep- 
tion.' The  contract  must  be  for  the  common  benefit  of 
all  the  parties  lo  the  association;  and  though  the  shares 
need  not  be  equal,  yet,  as  a  general  rule,  all  must  par- 


■  Huud  T.  Hawrd,  1  Slaryi  B.  371. 

«  PW.  Cmut.  «4  FaxA  IT.  9.  1.  De  Oier,  Ch.  J.,  GraM  *.  anith. S 
BUcU  B^p.  99B.  Eyr«,  Ch.  J.,  Wansh  t.  Cwer,  3  K.  Black:  !M7. 
Cbeap  T.  CnmoQi),  4  B^Tmu.  f  Ali.  663.  Peacock  v.  Peacock,  16  Fran, 
49.     Spfloecr  J.,  Dob  t.  Halsey,  16  /oln*.  Rtp.  40.    SHpni,  p.  36.  n.  a. 

•  WiUil  T.  Cbamban,  OxBf.  814.  Gouhi,  J.,  Coope  t  Gyra,  t  R.  Siacim. 
43L  FtJdtr,  TraUi  de  Sac  Ho.  55.  FromoDt  t.  Coaplind,  9  Biagh^m, 
170.  Anociationa  for  buying  or  aelling  penional  properlf  a*  ficlori  or 
bnAcn,  or  for  canying  personal  property  for  hire  in  shipa,  ore  in  lb* 
Ltaimaam  Codt,  an.  9796,  lenned  comnierciBj  pirlnenbip*.  There  may  be 
a  partaanbip  Id  trade  in  Innct,  and  limited  lo  purchuing,  and  the  proGi  ttl4 
loM  dliiaabla  ai  slock.  This  reanll  doea  not  neceawrily  folb>w  from  ■  joiat 
parckwM.     Campbell  y.  Calhoun,  1  Pann.  140. 

*  Dig.  18.  1.  35.  3.  Polhitr,  limti  d«  Con.  i>  Sae.  a.  14.  Brig(a  x- 
LaWTBDce,  3  Ten*  Stp.  454.  Aubart  t.  Haie,  3  Bom.  f  PuU.  371.  Otiat 
wM  V.  WaddiDgun,  16  John*.  Btp.  ABB. 
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take  of  the  profit  in  some  ratable  proportion ;  and  that 
proportion,  as  well  ae  the  mode  of  conducting  the  busi- 
ness, may  be  modified  and  regulated  by  private  agree- 
ment, at  the  pleasure  of  the  parties.'  If  there  be  do 
such  agreement  on  the  subject,  and  no  evidence  to  the 
contrary,  the  general  conclusion  of  the  law  is,  that 
the  ^partnership  losses  are  to  be  equally  borne,  and  the 

profits  equally  divided  ;^  and  this  would  be  the 
•29     rule,  "even  though  the  contribution  between  the 

parties  consisted  entirely  of  money  by  one,  and 
entirely  of  labaur  by  another.  In  equity,  according  t<y 
Fotbier,  each  partner  should  share  in  the  profit  in  pro- 
portion to  the  value  of  what  he  brings  into  the  common 
stock,  whether  it  be  money,  goods,  labour  or  skill ;  and 
he  should  share  in  the  loss  la  a  ratio  to  the  gain  to 
which  he  would,  in  a  prosperous  issue  to  the  business, 
have  been  entitled.  He  admits,  however,  that  the  pro- 
portion of  gain  find  loss  may  be  varied  by  agreement; 
and  the  agreement  may  render  the  extra  labour  of  one 
of  the  concern,  equal  to  the  risk  of  loss,  and  a  substi- 
tute for  his  share  of  losa.<= 

It  is  not  necessary  that  every  member  of  the  com- 
pany should,  in  every  event,  participate  in  the  profits. 
It  would  be  a  valid  partnership,  according  to  the  civil 
law,  if  one  of  the  members  had  a  reasonable  expecta- 
tion of  profit,  and  was,  in  consequence  of  his  particular 
art  and  calling,  employed  to  sell,  and  to  have  a  sbare 
of  the  profits  if  they  exceeded  a  certain  sum,  provided 
this  was  granted  to  him  by  reason  of  his  pains  and  skill, 

'  a>II;er  on  Partn.  p.  11.  Gea  iin  Fartn.  p.  9.  Stmy  m  Farln.  pp.  39, 
30. 

k  1ml.  3.  36. 1.  Potkier,  itb  np.  a.  73.  Peacock  t.  Piacock,  16  Vtuy, 
49.  Gould  V.  Gould,  6  Wtndell,  UC3.  Pirks,  J.  in  F>mr  *.  Beawick,  1 
Itoei.  ^AoA.  5ST.  iStDi^on  ParlnmAtp,  pp.SS— 37.  CadeofLaititiaiia. 
ait.  S69G.    Mr.  Juitice  Story  hat  Tulrj  eiainincd  lliu  poiot. 

*  P«thifr,  vb  tup.  No.  15—19.  n.  95. 
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and  not  as  a  gratuity."  So  one  partner  may  retire 
under  an  agreement  to  abide  his  proportion  of  risk  of 
losSt  and  take  a  sum  in  gross  for  his  share  of  future  uo- 
cerlain  proEtsj  or  he  may  take  a  gross  sum  as  his 
share  of  the  presumed  profits,  with  an  agreement 
that  the  remaining  partners  are  to  assume  all  risks  of 
loss.!*  But  a  partnership,  in  which  the  entire  profit  was 
to  belong  to'some  of  them,  in  exclusion  of  others,  would 
be  manifestly  unjust ;  and  as  between  the  parties  them- 
selves, it  would  not  be  a  proper  partnership-o  It, would 
be  what  the  Roman  lawyers  called  lociitat  ^owtag.  in 
allusion  to  the  fable  of  tbe  lion,  who,  having  en- 
tered into  *a  partnership  with  the  other  animals  *30 
of  tbe  forest,  in  hunting,  appropriated  to  himself 
nil  the  prey.* 

There  may  be  a  general  partnership  at  large,  or  it 
may  be  limited  to  a  particular  branch  of  business,  or  to 
one  particular  subject.*  There  may  be  a  partnership 
in  the  goods  in  a  particular  adventure,  or  it  may  bo 
•confined  to  the  profits  thereof.^  If  two  persons  should 
draw  a  bill  of  exchange,  they  are  considered  as  part- 
ners in  respect  to  the  bill,  though  iu  every  other  respect 
tbey  remain  distinct.  By  appearing  on  the  bill  as  part- 
ners, tbe  person  to  whom  it  is  negotiated  Is  to  collect 
the  relation  of  the  parties  from  tbe  bill  itself,  and  they 


■  Dig.  17.  2.  44.    FelkitT,  itb.  imp.  a.  13. 
>  PethitT,  Traiti  de  Soe.  a.  35,  36. 

•  LowrjF  *.  Brooks,  3  M-Cmi't  Stp.  431,    Biilay  v.  Clirk,  6  Pick.  373. 

*  Dig  17.  S.  99.  S.  Pochier,  Hb.  tup.  Ho.  13.  httituttt  of  tit  Lam  »f 
Ibliand,  &tf  J.  Vandtr  Linden,  IranBlsted  bf  J.  Henir,  ESaq.,  p.  571.  3 
Btlfl  Cmm.  615. 

'  Lord  MBmBeld,  Witleit  v.  Ghamben,  Coiap.  816.  Q>dt  NapeUut, 
So.  1841. 

'  3i>lomoiiB  V.  Nimen,  2  Term,  675.      Bi  parie  Cellar,  1  Sait,  997. 
Holmes  V.  Bigrns,  I  Barma.  ^  Cnu.  73.    Msyar  t.  Sbarps.  5  TVimtM, 
74.    FeMer,  TnUi  dm  dm.  <k  Si>e.  No.  54. 
Vot.   IIL  3 
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are  not  permiUed  to  deny  ibe  conclusion.*  This  pric- 
ciple  has  not  been  extended  to  the  case  of  two  persons 
signing  a  joint  iiote,i>  though  it  ia  not  easy  to  perceive  « 
dif  tiaction  between  the  case8.° 


'  Cuvick  T.  Vickerr,  Doag.  6S3,  uole.  De  Bnkom  t,  Smiih,  1  Btp.  99. 
The  doctrioa  in  Canick  v.  ^cker;  wuifUrwudi  repudiated,  ■ndiiii  (iOM 
tfaiL  cikiJnwen,  or  ca-paycea,  oi  aodonen,  KOt  being  commtrcial 
pvtaera,  moit  ueb  eodone  Ibe  bill  u  a  joint  contract,  and  aach  receiva 
notice  ofdarault,  and  demand  ofparDienl  on  each  rnnll  be  made.  Willigv. . 
Green,  5  JiilTt  IT.  F.  Stp.  034.  Beyre  v.  Frick,  T  WalU  f  Strg.  388. 
8o,  by  Btatnia  in  M—t.  S.  &  700,  tae.  U,  ana  or  two  ar  mi^  joint  coa- 
uacton  cannot,  bj  jiroauM  or  acknowledgaiont,  take  a  caae  out  of  lite 
autata  oriiiaitatioD*. 
-k  Bopkina  T.  Smith,  11  JeAn*.  Sep.  161. 

<  The  Eoamn  It*,  wbiok  fat*  beeo  fnllovMl  In  FtaiMO,  diaiinfniabed  b«> 
(WMD  two  kinda  oftuurenal  paTtnerahip,  the  ana  uiniieraanaii  iaawat,  and 
the  other,  Mmivrrttram  gas  ex  foffu  wnitiiit.  By  the  Gnt,  the  partial  put 
into  common  ilock  all  iheir  property,  real  and  peraonat,  then  exiclinB,  or 
Aeraafler  te  be  acquirBd.  All  bture  aeqniaitioni,  hypurchaaa,  gift,  lagao; 
•r  daaeaat,  waat  into  thU  partoonhip  ai  of  courto,  without  naaignmnnt,  ua> 
lew  the  gift  or  legacy  was  declared  lo  be  nnder  (he  coadilioo  of  not  beini 
placed  there.  Such  a  paitneiabip  waa  charged  with  all  the  debia  of  cha 
partiea  at  iti  eoaiBMaeemenl,  and  with  all  the  (iiture  debli,  and  peiseiml  and 
(atnilr  eipenaaa.  Tbe  nlidity  of  aoeh  t  pattaenhip  waa  not  qnaaliaiMt, 
BotwithataiuUng  it  might  ba  astreinelr  unequal,  and  ooa  night  hting  much 
more  property  into  it  than  another,  and  acquire  ten  limea  a>  much  by  gift, 
porchaae  or  ancceanon,  and  notwithatandiTig  one  partner  might  bars  a 
fcailly  of  ehildron,  and  aaotbai  ba  daatitula  of  any.  {Paliitr,  IVoit^  da 
Oaa.  it  St*.  No.  9B— 43,)  We  aaed  nal  bo  apprekeoaiM  that  aaefa  a  pait. 
neiahip  will  become  infectioui,  for  it  appeal*  to  be  fruitlui  in  abues  and  dia. 
eord ;  and  in  the  Codt  N^ulata,  So.  1831,  tha  more  farhiddiog  feaiuraa  of 
the  conneiiou  are  remorad.  Though  it  embiacea  all  the  exieling  property 
of  the  partiaa,  andaTaryqMdaaafgaii)a,it  doea  Dot.imdet  the  cods,  aitand 
to  properly  to  be  acquired  by  gift,  legacy  or  inheriunce,  uid  every  aiipu- 
lalioa  to  that  effect  is  ^ofaibiled.  The  Cml  Cbda  a/  Xaiunaaa,  which  haa 
throu^oui  cloHly  followed  the  Cedt  Na/olaoa,  haa  reeogniaed  theae  uni. 
veiMl  partnarahipa  applyiag  to  ill  eiiating  property ;  bnt  they  muat  be  eta. 
aied  in  wriiiug,  and  regiatered,  and  they  are  under  the  checka  EMntioaad  in 
the  French  onde.     Cml  C»d*  tf  Uuitiai—, No.  S800— 9805. 

The  other  apaciea  of  uniTetBal  partnenhip  apptiei  only  to  future  profiH, 
from  whatever  source  thoy  may  be  derived  ;  and  it  ia  formed  when  tlge  par- 
liaa  ^^e  to  a  parlnerahip  without  any  farther  eiplaoatioti.  In  this  oaae,  the 
aeparate  icquiaiiiona  of  eseb,  by  legacy  or  inhiritaaoa,  are  kapi  separate,  and 
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(3.)  QT  dormant  ^rtneri. 

'ThtK  ia  no  difficulty,  io  tbe  ordinary  course  '32 
of  bfUMiess,  wiiji  the  case  of  aa  actual  partner, 
vbo  appeaxB  io  bis  character  of  an  ettettiUe  partaer. 
Tbe  question  as  to  tbe  person  on  whom  the  responsi- 
bility of  partner  ought  to  attach  is  respect  to  third  per- 
sons, aiises  in  the  case  of  dormant  paitneis,  who  parti- 
cipate in  the  profits  of  tbe  trade,  and  coaceal  tb^ 
oamea.  They  ase  equally  liable  when  difioovered,  m 
if  their  names  had  appeared  ia  the  ^rai,  aad  a^hougb 
tbey  were  unknowa  to  be  partners  at  the  time  of  the 
cseatioD    of  tbe   debt-'      The  qwettiou  arises,  also, 

ia  BOt«aMT  IBM  tfaa  csmnoa  anai',  war  doM  it  w»fci>eu  prMcnt  raa)  pro- 
faof,  bw  «al]'  >ke  fnuu  aauw  aad  pwfila  «f  it ;  and  it  ia  aot,  «f  e»«M, 
fh»ii«»Ma  wilii«sialingi}«bu,  iheoctiit«Ml«rvatlrob«isaa^h  iTitlilh««i 
wban  made  io  that  put  of  Fraaaa,  nnder  iba  Onit  Cmitumier.  (PaliMr,  ai. 
nf.  B.  43— SA.  CMa  Nafaittm,  Ha.  1688.)  Tla  Bama  kind  of  gaDonl 
pMtnataUpa,  ambniciTiB  iJl  iha  pnaeni  ind  fotwa  pr^MT^  of  iba  partiaa, 
is  kiAn  ia  tte  lawi  of  apain  aad  of  Holland.  imHitut*M  af  Ikt  Ciml 
Ltm  tf  Sfnn,  ky  Xkctart  Amo  ^  Mtiattt,  b.  9.  U.  JaalitHlM  a/"  <ic 
£aa«  0/  BMUni,  hg  J.  Vamdtr  liadttt,  tiaoBUMd  bjr  J.  Henir,  S*4-. 
p.  533. 

•  tiokiaMmw.yVia^MOa.3PritriE*ek.MafS39.  Laid Loii^ikoM»cb> 
I  H.  Blrndtt.  Stf.  46.  Pku  t.  Waiwli,  4  itbw.  A*;).  494.  Daaaan,  J.,  8 
SRf .  ^  BmtU,  66.  P«H«r,  J..  9  JUUlcr-i  X<>«m.  Ji>^  406. 4flS.  Svaa  v. 
BMale,  7  £act,  310.  Bamwy  f.  V.  S.  fink,  6  Ptitn,  5».  561.  A  j>d«. 
nwot  agaiaal  an  oalenaible  partaar,  aad  dm  knowing  of  •  dottnant  paraiar, 
ia  no  bar  Io  aa  tciion  n^HMi  all  tfaa  pancata.  A  JitdfmaDt  beios  •  nan 
Bcshtr.  doaa  Bot  change  anj  oikar  coHalaral  accanlf,  uadl  utirfaotiaa. 
Cmr*  <r.  Owena,  1  JKeiariUn>«  &  C.  £(7.  ]I1.  RobiinoD  v.  WUkmou, 
1  £xek.  C  417.  Drake  t.  llitcbaU,  3  E—t,  9S1.  Id  Backbam  r.  Ikaiw, 
9  JtfMMn  ^  n^.  79,  A.  B.  uid  C.  were  paiMara,  and  ibe  latter  a  dannant 
pwtnar,  and  Ibe  nro  fiiat  aBtered  inia  a  written  coniraeT,  trilbont  lb*  Mker 
beiBK  named  or  agDing  die  oaalract ;  il  ma  bald,  ibal  a  mit  lay  agaiiuc  ail 
ibe  ihrte  partnen — tbe  dormiat  partner  not  beiag  known  u  aoeb  ta  the 
plaJBaff  vken  tke  conuaci  «*«  maile.  Tbe  partnen  wbo  aigned  Ibe  con- 
inci  bad  anlbonly  la  bind  ibo  domaot  parUin  by  parol  tootiael,  wheibor 
witb  or  wiibont  writing,  ibougfa  il  would  be  differetii  in  ika  cane  of  aaalcd 
iBBHaoMnta.  Hie  deciiion  in  Becbbam  t.  Jfnighi,  in  Ibe  C.  B.,  waa  over* 
nled,  a&er  much  diaenniaD  and  eoaaidention  on  diii  point. 

If  partnara  agree  that  tke  buaineaa  ahall  ba  cairied  on  in  iks  naiaa  of  aofc 


ny  Google 


•32  OF  PERSONAL  PROPERTY.  [Pin  T. 

in  tho  case  of  a  nominal  or  ioaplied  'partner,  who  has  no 
actual  interest  in  the  trade  or  its  profits,  and  he  be- 
comes responsible  as  a  partner,  by  voluntarily  suffering 
his  name  to  appear  to  the  world  as  a  partner,  by  which 
means  he  lends  to  the  partnership  the  sanction  of  his 
credit.'  There  is  a  just  and  marked  distinction  between 
partnership  as  respects  the  public,  and  partnership  as 
respects  the  parties  ;  and  a  person  may  be  held  liable 
as  a  partner  to  third  persons,  although  the  agreement 
does  not  create  a  partnership  as  between  the  parties 
themselves.'*  Though  the  law  allows  parlies  to  regulate 
their  concerns  as  they  please  in  regard  to  each  other, 
they  cannot,  by  arrangement  among  themselves,  control 
their  responsibility  to  others ;  and  it  is  not  competent 

of  tham,  or  of  aoiiie  aiket  penon  onlj,  Mch  nuae  becomea  the  ct^utnet- 
■hip  nume.  tnd  all  the  memben  &re  bound  by  it.  Bink  of  Rocheiter  t. 
Monteuh,  1  Dtnu,  409.  Fabner  v.  Slepheni,  Id.  4Tt.  The  law  la  to 
dormtnt  ptrlnsrs  ii  confiDsd  to  commercial  parlDerahipe.  FilU  t.  Waugfa, 
4  Jtfuat.  B.  434.  Smith  v.  Burnhara,  3  SumaeiU  S.  435.  A  dormant  part- 
ner eannot  join  aa  plainliffin  an  action,  for  (here  is  no  priTJty  of  commani- 
eation  between  him  anrl  the  party  who  coalitcled  with  the  firm.  He  ia, 
■MTeitheleaa,  laable  ai  a  defendant,  hecauBe  he  participalad  in  the  profirs  of 
the  cOQtiBcl.  Lloyd  v.  Aichbold,  3  Taunten,  334.  Boardman  t.  Keelei, 
9  Ttrmant  Sep,  65.  If  one  partner  bortowe  money  in  hii  individual  name, 
a  dormaal  parlner  ia  equally  liable,  if  the  borroweT  repreaenCed  i I  to  be  for 
the  DM  of  the  parinenhip,  though  wiihoai  mch  ■  repreaenution,  (he  creditor 
mu*l  prove  thai  the  money  went  to  a  partnenhip  use.  Biheridge  t.  Binney, 
9  Pink.  373.  Lloyd  *.  Aabby,  3  Carr.  j-  P<3nie,  13&  Stery  en  Partntr- 
_  Oip.  139.  The  atainte  law  of  New. York,  of  1833,  ILam  N.  Y.  mm.  5S, 
e.  381,)  haa  checked  the  lue  of  ficiidona  firma,  by  declaring  thai  no  penuin 
ahall  truuact  bnuDCia  in  the  name  of  a  partner  not  inlereated  in  hii  firm ; 
and  that  where  the  deaigDation  "  and  company"  or  "  &,  Co."  ia  uaed,  il  shatl 
reprcMDt  an  actual  partner  or  parlDcn,  and  the  violation  of  the  proiieion  ii 
made  a  penal  offence.  A  eimilar  provlaioa  ia  in  Georgia,  H»Utiki»»'i 
a>it.  377. 

•  Guidon  t.  RobaoD,  3  Camph.  603.  Yonng  v.  Aitell,  eited  in  3  H, 
Siaeki.  343.  Porter,  J,  5  ISiOtT'i  Lguit.  Btp.  408, 409.  Fox  v.  Clifton, 
6  Bingham,  TK. 

k  Barry  >.  Neesham,  C.  B.,  November,  1846.  It  wae  held  that  a  partici- 
pation in  the  profitt,  qua  profila,  created  a  partnerafaip  aa  to  third  penona, 
wbalever  the  atipulalion  may  be  aa  between  themaelvea. 
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ibr  a  person,  who  psrtetkes  of  tbe  pro&ts  of  a  Irade, 
however  small  his  share  of  those  profits  may  he,  to 
withdraw  himself  from  the  obUgations  of  a  partner." 
Each  individual  member  is  answerable  in  lolido  to  the 
whole  amount  of  the  debts,  without  reference  to  the  pro- 
portion of  his  interest,  or  to  the  nature  of  tbe  stipulation 
between  him  and  his  associates.  Even  if  it  were  the 
intention  of  the  parties  that  they  should  not  be  partners, 
and  the  person  to  be  charged  was  not  to  contribute 
either  money  or  labour,  or  to  receive  any  part  of  the 
profits,  yet  if  he  lends  his  name  as  a  partner,  or  sufiera 
his  name  to  continue  in  the  firm  after  he  has  ceased 
to  be  an  actual  partner,  he  is  responsible  to  third 
persons  as  a  partner,  ibr  he  may  induce  third  per- 
sons to  give  that  credit  to  the  firm  which  other- 
wise it  'would  not  receive,  nor  perhaps  deserve.  'SS 
This  principle  of  law  inculcates  good  faith  and 
ingenuous  dealing,  and  it  is  now  regarded  by  the  Eng- 
lish courts  as  a  fundamental  doctrine.'"  It  has  been  ex- 
pUcitly  asserted  with  us,  and  is  now  incorporated  in  the 
jurisprudence  of  this  country.^    So  strict  is  the  law  on 


■  Waogh  T.  Curer,  9  H.  Blaekt.  335.  Heaketh  v.  Blinchard,  4  EomI, 
144.  Nor  can  >  putn«r  exotwrtte  himtelf  from  personal  reapoaaibilitr  for 
tbe  eziatiiig  cngagemeau  of  ihe  eompsDy,  by  uatgning  oi  iclliiiB  out  hi* 
ialenal  in  Ihe  coDcem.    Pening  t.  Hone,  3  Carr.  ^  Paynt,  401. 

k  HoHB  T.  Oawea,  Doag.  Sep.  371.  Gtaca  T.  Smith,  3  Wm.  Blatka.  Sep. 
39&  Wisgh  T.  Curer,  3  H.  Blaekt.  Sip.  335.  Baker  v.  Charlton,  Fealit'i 
IT.  P.  Sep.  80.  Heikeih  v.  Blanchard,  4  £u(,  144.  Ez  parte  Hamper,  17 
FeMy,  404.  Ex  parte  Latigdnle,  16  Vtin/,  300.  Carlan  t.  I>Tiir7,  I  Va. 
^  Bta.  }S1.  Cheap  t.  Cramond,  4  Barmc.  f  AM.  663.  Beat,  J.,  Smith 
T.  WataoD,  3  Barme.  ^  Creu.  401.  I'cy  v.  Woolcotr,  3  Dealing  ^ 
B.  45a 

•  Parmnce  *.  M'Clinlee,  G  Serg.  ^  BmU,  359.  Gill  v.  Kuhn,  Ibid.  333. 
TbompeoD,  J.,  in  Poat  t.  Eimbsrly,  9  Joktue*,  489.  Dob  t.  Halaey,  16 
AiUf.  Srf.  40.  Shnbriek  v.  Fiaber,  9  Dtnuu.  C\.  Sep.  148.  Oeborne  v. 
BceDoan.S  JVbIt  ^  IfCord,  437.  Mr.  Juitice  Story  (f  orlntriiip,  pp.  54, 55} 
prafen  the  Roman  law,  which  did  not  create  a  partnerfhip  beiweeo  the 
parAet,  •■  to  third  peraona,  without  their  conaent,  or  againil  iha  alipulaliona 
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t^  point,  that  even  if  esecutors,  in  the  dt8»>tere8ted 
perrormftnce  of  a  trust,  continue  the  teetatov'i  ahua  in 
a  partnership  concero  in  trader  Sot  the  bene^t  of  hi* 
lAfiiDt  children,  they  ma;  render  themstWea  personaU]' 
liable  aa  dormant  partners'' 

(3.)  (^ ikaren  in  pr^ii. 

A  pereoD  may  be  allowed,  in  special  caaee,  to  reociTO 
part  of  the  profits  of  a  busioesa  without  beeonsng  a 
Iflgat  OE  reepoasible  partner.*!  Thu«  a  parTjr  may  by 
agreemeat  receive,  by  way  of  rent,  a  portion  of  tbe 
prt^ts  of  a  farm  (»  tavertit  without  becoming  a  partner." 
So,  to  allow  a  clerk  or  ageat  a  portion  of  the  profits  of 
sales  as  a  compeDsation  ftir  labour*  or  a  factor  a  per 
centa^e-  on  the  amouot  of  atlest  does  not  render  (be 
agent  os  factor  a  partner,  when  it  appears  to  be  mwnded 
merely  aa  a  loode  of  payment  adopted  to  incieaae  and 
aeeure  exertian,  aad  when  it  is  not  oaderstood  t» 
*34  be  an  'interest  in  the  pn^a  in  the  character  of 
pto&ts,  and  there  is  no  mutuality  between  tbe 
parties.  A  persoQ  io  busitiese  may  employ  another 
as  a   subordinate,  and  agree  to  pay  him  a  share  of 


of  their  own  coalracl.  Ha  w  of  opinton  that  the  comnoa  bw  hia  prealed 
IH  ptineiplM  on  Hue  miljiat  to  nu  eiteat  dm  reqaired  by,  «»a  if  it  i>  aon- 
■Latent  with,  natunl  juatica  ;  utd  ibat  it  wsald  have  baen  batter  if  no  pwl- 
nenhip  sboald  be  deemed  to  eiiat,  ema  u  to  third  peraooa,  unleaa  auch 
were  ih«  intentioa  of  tbe  paiiie*,  ot  anlcM  tb«y  bed  w  held  iheniBeWea  out 
to  Ibfl  public.  Fw  the  Romaa  law,  aee  Dig.  17.  3.  4i.  Vaet,  ad  Fand.  IT. 
S.  3.  But  if  a  domiMit  partner,  when  bis  name  h(B  not  been  announaed, 
and  no  credit  given  to  bun  panookUy,  ai  a  auppaacd  maDber,  he  may  with- 
draw wilhnut  (ivins  aaj  notice  to  the  pablia  Lecage  v.  3«ioar,  10  SMn- 
n>n'«  L<mi*.  S.  444. 

•  WtghlnMD  *.  Towaroe.  1  SlaiU  ^  &!■».  413.  The  bellai  way  WDuld 
be,  for  tbe  exeoalon,  m  auoh  caaaa,  to  have  the  trade  carried  on  Cue  tbe 
benefit  of  the  ittfanta,  under  the  (iii«ctiOD  of  (be  Cvwrt  of  Chsacery,  ai  has 
fre^eatly  bseu  done  in  EoBland.    See  4  JaJbut,  Ck.  R«p.  HtJ. 

k  See  *itfra,  p.  35.  n.  b.  aa  to  a  sharer  vf  profit*. 

•  Feriiie  v.  Haakinaon,  S  HalM.  181. 
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tbe   profits,    if  any   shall    arise,   withoat  giving  him 
the   rights   or  liabilities  of  a  partner.^    Bo,   seamen 
t&k«  a   share  by  agreement  with  the   ship-owner,  in 
the   profits   or    gross  proceeds   of  a    whale    fishery 
or  coaating  Toyage,  by  way  of  compensation  for  their 
services ;  and   shipments  from  this  country  to  India 
upon  half  profits  are  usual,  and  tbe  responsibiUty  of 
partners  has  never  been  supposed  to  flow  from  such 
special  agreements."    This  distinction  seems  to  be  de- 
finitely established  by  a  series  of  decisions,  and  it  is  not 
mrw  to  be  qnefltioDed;  and  yet  Lord  Eldon  regarded  ^^^^  ]^iJA 
tbe  distinction  with  regret,  and  mentioned  it  frequently,    ..      j-. 
with  pointed  disapprobation,  as  being  too  refined  and   '   .     a  ^  ' 
subtle,  and  tbe  reason  of  which,  he  said,  he  could  not   CC'tcOUy, 
well  comprehend.'  AJ  ^  J  /f. 

L  BnNkle  t.  Bckut,  1  Dt»U,  387. 

k  DiSDD  *.  Coopei,  3  Wilt.  40.  Cheap  t.  Cramond,  4  Barna.  ^  Aid, 
(TO.  BBDjamin  v.  Porteiu,  3  H.  Blacit.  590.  Meyer  v.  Sbvpe,  5  Taunton, 
74.  HMketh  T.  BiBDclurd,  4  Eait,  144.  D17  r.  Boewell,  1  Ctunpb.  Tf.  P. 
SaS.  WilkinTCB  T.  Pralier,  4  Eif.  N.  P.  183.  Mai:  t.  Otanaie,  4  Ahiit* 
f  Alt).  340.  Geddw  t.  Wdlaoa,  9  Bligh,  370.  Muiiy  t.  Whitne;,  le 
Jalnu.  Bep.  336.  Riee  v.  Atulm^  17  JUaw.  5ep.  306.  Lowr;  t.  Biooks,  9 
H'Cmd,  421.  Baiter  v.  Rodman,  3  Pick.  435.  Culler  1.  Winaor,  6  FUk. 
335.  HardiD  1.  Foxeroft,  6  OrtmUaf,  76.  The  Criwader,  Wart'*  Sep. 
437.  Coffin  T.  Jenkioa,  3  Starft  Btp.  108.  113.  See,  alio,  ntpra,  p.  3G. 
H.  h.  Loomia  t.  Hanhall,  13  Cmiii.  S.  69.  Hazard  v.  Haurd,  1  Story  B. 
371.  See,  alao,  Slaty  on  Ptrtnerthip,  pp.  60—75,  who  hu  analfied  ibe 
principal  caaea  on  the  auljeoL  See,  also,  Pardtuus  Droit  Comm.  toma  ii. 
B.  560  ;  toiBe  iii.  n,  708  ;  tome  It.  S69  ;  and  Duwrgier,  Dnil  Civ.  Fraie. 
tome  T.  n.  48  to  a.  56,  for  th«  French  law  u  to  the  caaes  in  which  an 
■gene;  aa  diitincl  from  a  partaenhip  ia  within  [he  intention  of  (he  paitiea. 

•  Ei  parte  Hamper,  IT  Vttrj,  404.  Ex  piHe  Rowlandion,  1  Sott,  99. 
El  pule  Wataon,  19  Vtty,  453.  Miller  t.  Barllel,  15  Serg.  ^  Btnalt,  137. 
Mr.  Carig,  in  hie  recent  ireaiiae  on  the  Late  of  Partntrikip,  p.  11,  vittH. 
caiea  the  principle  on  which  the  than  diatinclian  ia  Foanded,  and  inuata 
Au  ll  ia  perfectly  cleer  and  Jnat  Coilftr,  aUo,  in  a  alii!  more  recent  treatiM 
«n  the  Xra  «/  Pnintrtlap,  p.  IT,  ii  In  favoor  of  the  reMonableneH  of  tba 
'dialinctioD  in  the  caaea  where  thara  ia,  and  where  there  ia  not  a  mntoal  in- 
-temt  in  tb*  proGM. 
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(1.)     Of  limited  partnen. 

The  English  lav  does  not  admit  of  partnerships  with  a> 
restricted  responsibility.  In  many  parts  of  EuropCp 
limited  partnerships  are  admitted,  provided  they  be  en- 
tered upon  a  register,'  Thus,  in  France,  by  the  ordinance 
of  1673,  limited  parmerships  (la  SocUte  en  conattanUte}. 
were  established,  by  which  one  or  more  persons,  respon- 
sible tfl  lolido  as  general  partners,  were  associated  with 
one  or  more  sleeping  partners,  who  furnished  a  certain 
proportion  of  capital,  and  were  liable  only  to  the  extent 
of  the  funds  furnished.  This  kind  of  partnership  has 
been  continued  and  regulated  by  the  new  code  of  com- 
merce ;**  and  it  is  likewise  introduced  into  the 
*3fi  *Louisianian  code,  under  the  title  of  partnership  m 
commmdam."  It  is  supposed  to  be  well  calculated, 
to  bring  dormant  capital  into  active  and  useful  employ- 
ment; and  this  species  of  partnership  has,  accordingly, 
been  authorized  by  statute  in  Maesachuselts,  Rhode  Isl- 
and, Connecticut,  Vermont,  New-Jersey,  Pennsylvania, , 
Maryland,  South  Carolina,  Georgia,  Alabama,  Florida^ 
Mississippi,  Indiana  and  Michigan,  as  well  as  in  New- 
York.  It  is  declared,  in  the  latter  state,^  that  a  limited 
partnership  for  the  transaction  of  any  mercantile,  me- 
chanical or  manufacturing  business  within  the  state,^ 
I  may  consist  of  one  or  more  persons  jointly  and  severally- 
I  responsible  according  to  the  existing  laws,  who  are  called 
I  gaurtd  partners,  and  one  or  more  persons  who  furnish. 


■  Lord  Loughborousb,  1  H.  Black*.  Sip.  46. 

k  Btpertaire  dt  Jaruprudnue,  par  MtrUn,  tit  SaeiM,  >rt  9.  Codt  de 
CamMerce,  b.  1.  til.  3.  see.  I. 

•  Cttiil  Cede  of  Laairiana,  uL  2810. 

<  Lam  a/N.  T.,  April,  18S3,  aete.  45.  c.  344,  ud  aau.  50.  c.  336 ;. 
re-snacud  bp  jV.   T.  Snittd  Stalmter,  toI.  i.  764,  .whh  tome  iligbl  T«ri> 

•  In  New-York,  VenJenej,  PenniylTBDJa,  Meiyltnd,  Soath  Carolin*,, 
Alibima,  Georgia,  Flnridii,  Miaisaippi,  CacnecUcDt  and  Vetmonl,  the  bntU 
new  of  banking  and  iniuiancc  is  apecialljr  eicepled. 
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/certain  fuods  to  the  commoQ  stock,  and  whose  liability 
shall  extend  no  further  than  the  fund  furnished,  and  who 
are  called  ^cial  partners.  The  names  of  the  special 
partners  are  not  to  be  used  in  the  firm,  which  sball  con- 
tain the  names  of  the  general  partners  only,  without  the 
addition  of  the  word  company,  or  any  other  general  term  j 
nor  are  ibej  to  transact  any  business  on  account  of  the 
partnership,  or  be  employed  for  that  purpose  as  eigents, 
attorneys,  or  otherwise ;  but  they  may,  nevertheless^ 
advise  as  to  the  management  of  the  partnership  cod- 
cem.  Before  such  a  partnership  can  act,  a  registry 
thereof  must  be  made  in  the  clerk's  office  of  the  countyr 
with  an  accompanying  certificate,  signed  by  the  parties, 
and  duly  acknowledged,  and  containing  the  title  of  the 
firm,  the  general  nature  of  the  business,  the  names  of 
the  partners,  the  amount  of  capital  furnished  by  the 
special  partners,  and  the  period  of  the  partnership. 
The  capital  advanced  by  the  special  partners  must 
be  in  cash,  and  an  affidavit  filed  stating  the  fact. 
Pubfication  must  likewise  be  made  for  at  least  six 
weeks  of  the  terms  of  the  partnership,  and  due  publi- 
cation lor  four  weeks  of  the  dissolution  of  the  partner- 
ship by  the  act  of  the  parties  prior  to  the  time  spe- 
cified in  the  certificate.  No  such  partnership  can 
make  assignments  or  transfers,  or  create  any  lien, 
with  the  intent  to  give  preference  to  creditors.  The 
special  partners  may  receive  an  annual  interest  on  the 
capital  invested,  provided  there  be  no  reduction  oC 
the  original  capital;  but  they  cannot  be  permitted 
*to  claim  as  creditors,  in  case  of  the  insolvency  *36 
of  the  partnership.*  It  is  easy  to  perceive,  that 
the  provisions  of  the  act  have  been  taken,  in  most  of  the 
essential   points,  from  the  French  regulations  in  the 

•  It  hM  beea  raled,  in  Hubbard  v.  Morgan,  U.  S.  D.  C.  for  N.  Y.,  M«r.  \ 
1839,  that  Iha  spacial  parlaer  mul,  nt  his  peril,  see  (hat  the  law  ia  complwd.  , 
with  in  all  iu  caaaotiala,  or  h«  will  be  liable  aa  a  ganeral  partnar. 
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comntercisl  code ;  and  it  is  the  first  instance  in  the  bis- 
tory  of  the  legislation  of  New-York,  that  the  statute  lav 
of  any  other  conntry  ih&n  that  of  Great  Britain,  has 
been  closely  imitated  and  adopted.  The  provisioa  for 
limited  partnerships  in  the  other  states  (and  which  were 
subgeqoent  hi  point  of  time  to  that  in  New-'York)  is 
essentialty  the  same.* 

It  is  a  general  and  well  established  principle,  that 
vhen  a  person  joins  a  partnership  as  a  member,  he 
does  not,  withoat  a  special  promise,  assume  the  previous 
debts  of  the  firm,  nor  is  he  bound  by  them.  To  render 
penrais  jomtly  liable  upon  a  contract  se  partners,  they 
imtst  have  a  joint  interest  contemporary  with  the  for- 
mation of  the  controct.k  If,  howevier,  goods  are  pur- 
chased in  pursuance  of  a  previous  agreement  between 
two  or  more  persons,  that  one  of  them  shonld  purchase 
the  goods  on  joint  account,  in  a  foreign  adventure,  they 
aire  all  answerable  to  the  seller  for  the  price,  as  part- 
ners, even  though  their  names  were  not  annoanced  to 
the  seller ;  &>r  the  previous  agreement  made  the  part- 
nership precede  the  purchase,  and  a  joint  interest  at- 
tached in  the  goods  at  the  instant  of  the  purchase.' 


■  ir  (be  pkTlDenhip  ba  ■  pulicular  one,  being  formed  for  tame  bunRGW 
not  of  a  caDuoereitl  nsmr«>  lach  partnenhipa  •»  called  particul&r  or  ordi- 
ntTT  pinnenhipe  ia  the  Civil  Code  at  Louiaiane,  art.  9606.  9707  ;  and  (he 
paiinera  are  not  bound  in  mliie  for  the  deble  of  tba  firm,  union  aucb  powar 
be  speciallT  gi'ea.  but  each  partner  is  bound  for  bia  ihare  of  the  pannor. 
abip  debt.  Id.  >rl,  3S43.S814.     13  B«b.  Lo.  R.  347. 

k  SavLlla  v.  Robenson,  4  Term  Rep.  720.  Young  t.  Hunter,  4  Tamt. 
Sep.  SS3.  Poindeiler  v.  Wnddf ,  E  Afun^.  Rtp.  41S.  Ovw  Mi  Farlnert*^, 
150—153.  CaUytr  n  Part.  735—743.  Mi.  Juatice  Sior;,  in  bia  Cemm.  an 
Fartntrahip,  pp.  337—337,  bu  examined  the  ca«ei  replete  v'ttb  eomplei  and 
refloed  dlacuwioni,  aa  to  tbe  acta  pieliminar;  to  (he  fonnation  of  a  parUiaT- 
Bbi)i,  which  do  or  do  not  hind  ibe  partnarslup  wfaen  coMinBmaMd.  The 
general  docliine,  aa  tbe  learned  judge  obaervaa,  ia  well  aiunmod  tip  b;  Mr- 
Collier. 

•  Gonibwaile  v.  Duckworth,  13  Eait,  491.  CoUytr  m  PwU  357—360. 
Story  M>  Part.  pp.  330,  931. 
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n.  (y  the  Tights  and  dntiaefpartnert  in  their  reUaion  to  -f 
-eocA  othtTt  and  to  the  pvilic.  $ 
(1.)   Of  the  interett  of fartneri  in  ikeiritock  in  trade.  o^ 
Partners  are  joint  tenants  of  their  stock  in  trade,  but  ,^ 
-without  the  jut  accreacendi,  or  right  of  survivorship ; 
and  this,  according  to  Lord  Coke,«  was  part  of  the  law-  N  ^ 
merchant,   for   the   advancement   and  continuance   of  ^ 
commerce  and  trade.    It  would  seem,  however,  to  have  v 
been  a  point  of  some  doubt  as  late  as  the  middle  of  ^ 
the  seventeenth  century,  whether  the  doctrine  of  survt-  j-. 
-vorship  did  not  apply ;    for  the  Lord  Keeper,  _  . 
•in  Jeffereyt  v.  Smalt,*'  observed,  that  it  was  com-     *37  '■ 
mon,  at  that  time,  for  traders,  in  articles  of  co-  ? 
partoerchip,  to  provide  against  survivorship,  though  be  .• 
declared  that  the  provision  waa  clearly  unnecessary.  f- 
On  the  death  of  one  partner,  bis  representatives  become  -4 
teoaots  in  common  with  the  survivor,  and  with  re-  "j 
spect  to  ehota  in  action,  survivorsfaip  so  far  exists  at  ^ 
law,  that  the  remedy  to  reduce  them  into  possession 
-vests  exclusively  in  the  survivor,  for  the  benefit  of  all  r 
the  parties  in  interest."    But  no  partner  has  an  exclu-  ^ 
fiive  right  to  any  part  of  the  joint  stock,  until  a  balance  ] 
of  accounts  be  struck  between  him  and  his  co-partners, 
aad  the  amount  of  his  interest  accurately  ascertained.  t 
The  interest  of  each  partner  in  the   partnership  pro- 
perty, is  his  share  in  the  surplus,  after  the  partnership  -~ 
accounts  are  settled,  and  all  just  claims  satisfied  ;  and  .'  - 
it  follows,  that  no  suit  at  law  can  be  maintained  by  one  '. 
partner  against  his  co-partner,  until  a  final  settlement  ' 


•  a.  Lill.  t89. 1. 
k  1  Vtn.  217. 

*  MtLrtio  V,  Crompe,  1  Lard  Baym.  340.    Dtni«l,  J.,  i 
-i  Dn.  N.  C.  Sep.  389. 
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has  been  made,  and  the  balance  ascertaiaed,  and  a 
promise  contracted  to  pay  it* 

(2.)  0/ttocJcin  land. 

If  partnership  capital  be  invested  in  land  for  th& 
benefit  of  the  company,  though  it  may  be  a  joint  tenancy 
in  law,  yet  equity  will  hold  it  to  be  a  tenancy  in  com- 
mon, and  as  forming  part  of  the  partnership  fund;  and 
the  better  opinion  would  seem  to  be,  that  equity  will 
consider  the  person  in  whom  the  legal  estate  is  vested^ 
as  trustee  for  the  whole  coucern,  and  the  property  will 
be    entitled    to    be    distributed    as   personal    estate. ''^ 


»  Nicoll  ».  Mumford,  1  Tahtu.  Ch.  Rtp.  522.  Foi  v.  Hmburj,  Coap.  Bep. 
445.  Taylor  v.  Fields,  4  Vmy,  396.  15  Vtty.  559,  note,  8.  C.  Paraons, 
Ch.  J.,  in  Pierce  v.  Jscliian,  G  JV-iu.  Sap.  212.  Halmes  v.  Higgiru,  1  S.  j- 
Crtnw.  74.  Killim  v.  Predion,  4  WatU  ^  Serg.  JL  14.  Foaler  t.  AIUd- 
•OD,  2  Term  A.  479.  Fnimontv.  CoupUnd,  S  SingAam,  170.  One  pulner 
hiiing  only  his  separate  intereal  in  the  aurplua,  cannot,  of  courae.  Bell  or 
mortgage  an  undivided  interest  ia  a  ipeciSc  part.  Morriaon  v.  Blodgell,  S 
If.  R.  Stp.  338.  Lovejoy  v.  Bowers,  U  Id.  406.  Tliougb  each  paruei  i* 
bound  to  bestow  hia  aervicsa  and  labour  wilb  due  diligence  and  skill,  he  is 
not  entitled  to  any  reward-  or  compeoutioa,  unlea*  iliere  be  an  eipreaa 
■lipulalion  between  ibe  partners  for  that  purpose.  Tbe  law  does  not  under- 
take to  measure  between  the  putnsrs  the  relative  value  of  ibeir  services 
bealowed  on  the  jotal  boaJneBB.  Thomtoa  v.  Proctor,  1  Ami,  94  Caldwell 
V.  Lieber,  7  Paige,  483.  Anderson  v.  Taylor,  3  rredell.  If.  C.  Btp.  420- 
Burden  v.  Burden,  1  Vtt.  ^  Bea.  170.  Sttry  on  Partnmiip,  979.  Frsjik- 
linv.  Robinson,  IJmlRa.CL  R.  157.165.  Bradroid  v.  Kimbeile;,  3  Johiu. 
Ch.  B.  433.    WhilOe  t.  McFarlsne,  1  Kaapp'i  R.  312. 

*  Thornton  v.  Diion,  3  Bra.  CL  Caa.  199.  Lord  Loughborough,  in  Smilh 
T.  Smith,  5  Vetcy.  189.  Ripley  v.  Waierwonh,  7  Feny,  424.  FealherHtOn. 
haugh  T.  Fenwick,  IT  Vety,  298.  Lord  CIdon,  in  Townsend  v.  Devsraea, 
cited  in  Goa  on  Parlnenllip,  54.  edit.  Phil.  1825 ;  in  Selkrig  v.  Davie*,  2 
DoiB.  P.  C.  342,  and  in  Crawehay  v.  Maate,  1  Saaiuton,  S3).  SigourDey  t. 
Mann,  7  Coiou  Rtp.  11.  Hoxie  v.  Cur,  1  Sumner,  1S2— 186.  Ex  pacta 
Banks,  Neio  Feundland  Rrp.  396.  Contra,  Sir  Wm.  Grant,  in  BgU  v.  Phyn, 
7  Vetty,  453,  and  Balmtiin  v.  Shore,  9  Tttey,  500.  Oeio  en  Parttttrtkip, 
54,  55.  In  Sigoumey  v.  Munn,  the  English  and  American  aulhoritiea  wore 
fally  examined  and  the  subject  diaeiisHd;  and  the  ^oclrine  declared  that  real 
estate  acquired  nith  psrtnerahip  Tunds,  for  partnership  pnrpoaes,  would  be  la- 
(■rdsd  in  equity  aa  partnership  stock,  and  liable  to  all  the  ineidaDta  of  puu 
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The  point  has  been  eztensivel;  discussed  and  'con- 
sidered in  this  country,  and  the  cases  are  not  in- 
consistent with  this  principle,  when  they  admit,  upon 
grounds  of  reason  and  policy,  that  real  estate,  ac- 
-quired  with  partnership  funds,  and  held  by  partners  in 
common,  may  be  conveyed  or  charged  by  one  partner, 
■on  his,  private  account,  to  the  extent  of  his  legal  title, 
■whether  that  legal  title  covers  the  whole,  or  a  part  of 
the  estate;  provided  the  purchaser  or  mortgagee  dealt 
vilh  him  bona  Jide,  and  without  notice  of  the  partner- 
ship rights,  and  there  was  nothing  in  the  transaction 
from  which  notice  might  reasonably  be  inferred.^  In 
Tennessee,  an  estate  so  held  in  joint  tenancy  by  part- 
ners for  the  purposes  of  trade,  descends  and  vests  in 
the  heirs  at  law  of  a  deceased  partner  as  real  estate.^ 


Derahip  property.  Il  migbl,  alto,  by  BgreimeDl  of  ibe  pirtiei,  bi  regaided  as 
penona]  stock  of  tbe  campaoy.  The  Bngliah  Ttce-ChaDcellar,  in  RuidatlT. 
Randall,  7  iSnnoir*,  371,  reviewed,  among  othera,  the  cues  of  Thormon  t. 
DiioD,  Ripley  v.  Walerworlh,  Bell  v.  Pbyn,  Balmain  t.  Sbore,  ind  Crawabgiy 
T.  Msule,  iboTB  inentioned,  togetber  wilh  tbe  caaea  of  Pbillipa  t.  Fbillipa,  1 
Nylta  i  frnc,  649,  uid  Broom  v.Broom,  3  i&t<f.443,aiid  came  lo  tbe  con. 
cluaioD  declared  in  Sigoumey  t.  Munn,  tbal  tba  EngUab  cbancsry  doclriDe, 
connderiDg  real  eauie  »9  peraonal  property,  was  applicable  only  la  landa  pur- 
chMed  wilh  partnerabip  capital,  for  the  purpoaea  of  a  partnerthip  trade. 

•Porde  V.  Heron,  4  Mvnf.  SIC.  M'Dermal  *.  Laiuence,  T  Strg.  ^ 
BamU,  438.  In  Hoiie  v.  Carr,  1  Sumvtr.  173,  it  waa  held,  tbat  where  a 
parchsMr  of  real  ealata,  baa  actual,  or  ia  chargeable  with  conitructiTB  do- 
tice,that  it  waa  partnerabip  properly,  tbe  ealale  ia  chargeable  in  hia  handa 
widi  Ihe  payment  of  the  paitnenbip  debu,  btcq  Iboogh  he  had  no  nolice  of 
the  partnerritip  debts. 

»  M'AUiaier  t.  Montgomery,  3  Haya.  96.  In  YealmanT.  Wooda,  6  I'er. 
ger,  30,  real  eitate  held  by  parlnen.  for  partnerabip  purpoaea,  nas  held  to 
deacend  and  Teal,  upon  the  death  of  one  of  ihe  partners,  in  hia  beire  at  law, 
a*  real  titatt.  Thie  waa  upon  tbe  alrenglh  of  the  eaee  in  3  JTayieood,  bnl 
with  an  evident  reluclance  in  the  Court  to  depart  from  Ihe  English  rule  in 
equity,  which  now  bolda  auch  ealale  (o  beprrmnsf  giock,  and  diatributable  aa 
•ucL  In  South  Carolina,  one  party  cannot  tranafer  ihe  real  Bslale  of  lh« 
firm,  and  oaed  for  its  boiinen,  by  deed,  unlesa  il  be  in  a  case  in  which  the 
buying  and  aelling  of  real  catale  is  the  object  of  tbe  parlnenhip.  Robinaon, 
T.  CiowdM,  4  JVCvrd,  519.    Tbe  deed  can  convey  only  hia  individual  abai* 
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Ill  New-Yorkt  the  Supreme  Coutt,  upoa  the  Knwgtli  of 
Uw  oltiouute  opiojoB  of  Lofd  Tharlow,  id  TAomteu  v. 
Diton,  and  of  the  i^ituoa  of  the  Magtisr  of  the  fiolls,  in 
Baltnain  v.  Shore,  declared,  in  Coht  v.  CoUi,*  that  the 
ItfinciplBB  aad  rules  of  law  applicable  to  'partoerships, 
and  which  gorem  and  regulate  the  disposttioo  of  the 
partnership  property,  did  not  apply  to  real  estates ;  and 
thai  ia  the  aht&tet  o/special  covenantt  beCwe4n  the  partiei, 
real  estate  owned  by  partners  was  to  be  considered  and 
treated  a^i  such,  without  any  reference  to  the  partnership. 
The  language  of  the  Supreoie  Court  of  Haasachur 
*89  setts,  'in  Qeodw'm  v.  tddtardaon,*'  \a  nearly  to  the 
Sams  efiect ;  aad  it  seemed  to  be  ooDsidered,  that 
partners  purchasiog  an  estate  out  of  ibe  joint  funds,  aad 
W  taking  one  conveyance  to  themselves  aa  tenants  in  com- 

mon, would  hold  their  undivided  moieties  in  separate 
^  JLi  ^^^  independent  titles,  and  that  the  same  would  go,  on 
■'  -  the  insolvency  of  the  firm,  or  on  the  death  of  either,  to 
'  *  v>  P^7  ^^^^  respective  creditors  at  large. 
^  ^  These  latter  cases,  and  particularly  the  one  in  New- 
-  -  t^  York,  go  to  the  entire  subversion  of  the  equity  doctrine 
^  •^  DOW  prevalent  in  England;  but  the  other  American  deci'^ 
^  ^  sioos  are  more  restricted  in  their  operation,  and  are  not 
•J  inconsistent  with  the  more  correct  and  improved  view 

■  ;      V  **f  *b^  English  law.    Their  object  is  to  secure  the  rights 
^     of  purchasers  and  encumbrancers  without  notice,  from 
being   affected    by  a.   claim   of   partnership   rights    of 
which   they    were  ignorant.     In   Edgar  v.  DonnaUy," 

or  litis.  Story  oa  Partntrtkif,  17&  The  ptrinen  bold  tetX  ssuta  ■■  joint 
tCDinU,  or  lensata  ia  coinmaa,  u  the  cua  miT  be,  and  one  partner  canaot, 
by  rirtue  of  the  paruianbip  power,  «b1I  far  ihs  other.  Ha  matt  be  apeciollr 
aulhoriied.    Lsurence  v.  Taylor,  5  HilCt  N.  V.  Rtp.  107. 

•  IS  Jahnt.  Rep.  159. 
k  II  JUm*.  lUp.  469. 

•  3  Miu\{-  387.  Bui  in  Dslony  v.  Hutchioson,  2  Bmdalph,  1S3,  itie  ap. 
pti^Mriatioa  of  partnership  lands  as  assets  lo  panneniLip  debts  in  prefereQce  to- 
olher  debt!,  was  denied ;  and  ii  was  beld,  that  tande  purchaaed  by  pailneis 
fer  partnanfaip  purpoiei,  was  an  eatato  in  common  both  at  Uw  and  equity  ^ 
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a  rigbt  to  land  bad  been  acquired  with  portneinhip 
stock,  and  a  UtLs  takes  in  the  Dante  of  the  aurviviag 


Mid  ihal  m  nuTiTing  partiKT  had  ao  otlwi  t>ma4r  M  B  ntdiMr  iban  Mr  •An 
cradilor.  In  Blake  t.  Ruiter,  19  Maim  S.  16,  ihii  wu  declued  to  ba  tha 
rolfl  Bt  Uw,  bul  no  opinion  was  eipreBced  as  lo  the  rule  in  equity.  Olber 
AmericBQ  cues  hold  >  difleient  linguage ;  thut,  in  Winalow  t.  CAlieller 
State  B€rort$  in  Bptitf  i»  S-  C  (18S4,)  it  wn  bald,  ibal  kuida  held  and 
naad  bj  paitnen,  in  the  baalniaa  of  a  mill,  waa  co-pannetahip  pro|i(ixtf,  aad 
aahject  to  b«  ipplied,  like  oihei  partnerahip  propen;,  in  (hepnyinenl  ofpirt- 
nenhip  debta,  in  prefeTcnce  to  the  claims  of  aeparale  credilora.  So,  In  Greene 
T.  GmiM,  1  HamwiTid't  OUa  Stp.  SSfi,  it  «•*  h^  thai  landa  rurcbwed 
with  |i«rUMa4iip  funda  Tor  paitnaraUp  pinpaaea,  and  nnder  ulielM  that  tha 
partneiahip  piopertf  ahould  breaold  for  the  pajment  of  deb  la,  weia  to  ha  con. 
aideredand  applied  aa  p«raonal  aaael*  of  the  parlnenblp  aa  between  tbeperl- 
DCIB  and  lliair  ciediMra,  and  were  iwl  aitqeet  to  the  dower  of  the  widow  of 
a  deeeaaed  partner  aa  againal  parlnerehip  debta.  And  again,  in  Manin  t. 
Trumbull,  1  WrigWt  Ohia  Sep.  386,  red  eauie  parchaeed  and  held  aa  part. 
aeaalup  pfDpAMy,  waa  held  to  be  anbiaetad  lo  the  debu  of  Um  fiim,  in  pMfiir- 
•nea  to  ihp  iebt  of  *a  individual  membat  of  it,  iba  crediiur  banng  nMi«a. 
And  m  Horn  7.  Carr,  1  Sumittr,  17>,  it  waa  deeiand,  that  real  aii»ie  pur. 
cbued  for  partoenhip  pnipoMa,  and  •■  pannetatiip  accoonl,  would  in  e^tf 
be  daMaad  ptruaialiq)  proptrir  and  peraenal  eauia,  Ihaugb  at  law  it  woald 
ba  dealt  wiA  accordiDC  to  the  U(>l  titla.  The  genetal  principle  now  da. 
eland  ii|  the  En^Uah  law  ia,  that  real  ealate  acquired  for  the  porpoae  of  a 
nadiBg  caneeni,  ia  to  b«  eonajdared  aa  paiiBenhip  propertf,  end  to  ba  fint 
apfUad  in  aaiia^iion  of  ihe  demiada  of  ihe  partnanhip.  Fereda;  t.  Wi|fai- 
wiefc,  I  S«M(J  f  Mylnr,  45.  The  Cb.  J.  of  Maicacbuaeila,  in  Bnmaide  t. 
If erriek,  4  Jtfalcql/' '*  S.  541,  aajs,  the  praTniling  judicial  opinion  now  ia.  that 
laal  MWte  parebavad  bf  parloeia,  with  partnanhip  funda,  for  partnenbip  psr- 
|uHa,rtio«^  tl  law  it  may  be  bald  by  tbera  aa  tenanU  in  eommon,  yet  in  equity 
it  ia  conaidered  iw  bald  in  truat  aa  part  of  the  petrtnerafaip  pr^ertr,  applinUe 
in  tWfint  place  exduiively  to iMf  the paiiBeiahip debta.  DyerT.Claik.aitd 
Howard  t.  Prieai,  5  Meiealf.B.  569.  583.  Diirlna  t.  Miicbnni,  4  B.  Menretr 
4SB,  8.  P.  Tha  preTalence  and  Ihe  eorreetneea  of  thi«  opinion  appear  to  be 
intoDUauUe.  tt  ia  uken  to  be  peraoual  eeute,  and  reuina  thai  cbaraciar 
aa  between  the  real  and  petaonal  rrpreaentatireB  of  k  deeeaaed  paitnar. 
Towniend  t.  DevayneF,  Crawihay  r.  Maule,  and  Selkrig-  t.  Dsviea,  cited 
«aj)ri,  p.  3T,  note.  Pbillipa  v.  Fhillipa,  1  Mylnt  ^  Ktmt,  649.  Slorr,  J., 
in  Hoiie  v.  Carr,  1  .SaaiBtr,  1B3— 186.  The  ^ice -Chancellor  in  New. York, 
in  Smith  t.  Jackaon,  S  Bdvardt'  Sep.  SB,  reriewi  all  the  conflicting  caaes  on 
Aia  point ;  aad  ha  foHawa  ih*  Supreme  Court  of  New.York,  and  holdi,  ibat 
dws^  real  caiaM  be  pnrchwed  with  joint  ftind*  for  partnerriiip  purpoaea, 
dure  »  BO  Biit*l*ot#iip  aa  to  the  raal  ettala,  and  (be  akan  of  a  deeeaaed 
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partner,  and  a  clfumant  under  the  deceased  partner, 
waa  held  entitled  in  equity  to  a  moiety  of  the  land, 
against  a  purchaser  from  the  survivor,  with  notice  of 
the  partnership  right.  This  was  a  recognition  of  the 
true  rule  of  equity  on  the  subject. 

(3.)  Ax  ihip-ovmert. 

In  NicoU  V.  Mumford,*  it  was  held  that  ship-owners 
"were  tena.Dts  in  common,  and  were  not  to  be  considered 
as  partners,  nor  liable  each  tn  toliio,  nor  entitled 
*40  in  the  settlements  'of  accounts,  on  the  principle 
of  partnership.  The  doctrine  of  Lord  Hardwicke 
on  this  point,  in  Boddington  v.  Hallet,'"  was  considered 
to  be  overruled  by  the  modern  decisions  in  chancery;* 


fpirtner  u  ■  MduiI  in  cooiidod,  deicendB  to  hia  heira.  aoIcM  there  be  >n 
mgrttmaU  unoog  the  putnen,  thai  the  Undi  «i  pnTchued  ihill  be  eoiuid. 
ered  «■  perianal  piopertf ;  end  Ihst  (hen,  upoo  the  fool  of  tliai  sgreement, 
and  Dol  wilbaul  it,  equity  would  apply  the  landa  to  pay  plrtaenihip  debts. 
Nay,  he  giyee  the  wife  her  duwer  in  the  putneiship  ahare  of  the  huaband  to 
.  descended.     Tbe  decieiona  on  ihia  side  of  the  questian,  appear  to  me  to  be  a 
I  leacriGce  of  a  principle  of  policy,  and  above  all,  a  principle  of  juatice,  loalech. 
I  /  nical  rule  of  doubtful  auihority.     There  ia  no  need  of  any  other  agreement 
W  than  what  the  law  will  neceeearily  imply,  from  the  fact  of  on  inyettmentof 
H  parlnenhip  funde,  by  Ibe  firm,  in  real  estate,  far  parmerehip  purpoace.     If  lbs 
{partDete  mean  la  deal  booeelly,  ihey  caanol  haTs  ■n]'  other  intention  than  the 
lappropriatioQ  of  the  invealment,  if  wanted,  to  pay  the  partnerehJp  debla.   Mr. 
CoUt/er,  in  hie  Ireatiaa  on  ihe  Lam  of  Fartntrtlip,  Gret  pnbliebed  in  London, 
in  1833,  conciudea  hie  review  of  the  caaes  with  holding  it  to  be  the  better 
opinion,  that  although  the  legal  eatate  in  freehold  property  pnrchaaed  by  part. 
nera,  fur  the  pnrpoaes  of  ihair  trade,  will  go  in  ihe  ordinary  courae  of  deacenl 
without  auniTonhip,  yet  the  equitable  inlereat  in  such  properly  wiU  be  held 
to  be  pari  of  the  parlneiship  stock,  and  diitribatable  ae  personal  eataie.     Cell- 
yer  on  Part.  76. 
>  4  John:  Ch.  Stp.  539.    See,  alio,  pM(,  pp.  154,  1S5. 
»  1  Vetey.  497. 

•  See  5  Veny,  575.  S  Ve>.  f  Bta.  343,  3  Bo»,  7G.  78.  1  Montagu 
onPaTlRtTihip,  103,  note.  Merrill  v.  Banletl,  6^11:1.47.  In  ihia  last  CSH 
il  was  declared,  that  part  ■hip.ownsrs  had  no  lien  upon  the  part  of  a  bank- 
mpl  companion,  for  hia  proportion  of  (he  advances  of  the  outfit.  Fart  owa- 
«ra,  or  tenants  in  common,  are  not  answerable  for  each  other's  debts. 
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aod  by  the  universal  understanding  in  the  commercial  U/aw  . 

world.     But  when  the  case  of  Nicoll  v.  Mumford  was  •  "yv*  j  It*  ) 
reviewed  in  the  Court  of  Errors,*  the  doctrine  of  Lord    *^.i^tUft   ■ 
Hardwicke   was  considered,   by  the   majority  of  the     ot^^  ^^. 
judges,  to  be  the  belter  doctrine  ;  and  there  is  no  doubt      j'iud'  "^ 
but  that  there  may  be  a  special  partnership  in  a  ship,     ^'"H"^ j  ' 
as  well  as  in  the  cargo,  in  regard  to  a  particular  voyage  ^'7*^        - 
■  or  adventure. I*    It  was  assumed  by  the  court,  in  Lamb  v.  ^'*^  'I 
Durtiant,"  that  vessels,  as  well  as  other  challels,  might    ^  ' ^^a\* 
be  held  in  strict  partnership,  with  all  the   control  in    r**-^*-^  *y 
each  partner  incident  to  commercial  partnerships.     But     Ha^'^-*'^   ' 
ibis  must  be  considered  an  exception  to  the  general 
rule;  and  the  parlies  to  property  in  a  ship,  however 
that  property  may  be  acquired,  are  entitled  as  tenants 
in  common,  and  each  party  can  sell  only  his  own  share, 
and  the  right   of  survivorship   does   not  apply  to  the 
case.'' 

(4.)  Aclt  by  which  one  partner  may  bind  thcjirm. 
The  act  of  each  partner  in  transactions  relating  to 
4he  partnership,  is  considered  the  act  of  all,  and  binds 


■  so  hhn*.  Sep.  Gil.    la  Hoviii  v,  SturdeTini,  4  B.  Jffonrat,  458,  9,  tho 

Conri  of  Appeal!  ]□  KentQcky,  wibered  u>  thedoeirine  oTLord  Hardwicke, 
that  a  joint  owner  of  a  ship  wu  entitled  to  a  lien,  aa  Bgainel  the  adniinlatralnr 
or  general  creditor,  upan  the  ehare  of  his  inteBiaie,  *  co-builder  and  fitter 
out  of  ihe  venel,  for  excess  of  advances  over  bia  aliquot  part. 

k  See  tV-<>>  PP'  1M<  ISS- 

•  12  .Uui.  Hep.  54.  So,  also,  in  Scabrook  v.  Rose,  2  HUVt  S.  C.  Ch.  Btp. 
555,  556.  Ch.  De  Satiasatc  held,  according  to  ibe  doctrine  in  the  N.  Y. 
Court  of  Enof,  that  owning  a  ship  etnplojrd  in  trade  by  Bcvoril  persons,  in 
dwiincl  abares,  cunsliluled  a  partnerahip,  with  all  ita  legal  incideiiiB  ;  bul  ibo 
Court  of  Appeals,  (p.  558,)  vhila  Ibey  admitted  that  every  tpecics  of  pro- 
pelty  niighl  be  held  in  partnoiahip,  ffive  no  opinion  on  the  queBiion  wbetbet 
a  ibip  owned  in  ditltnct  ebires,  and  employed  in  inde,  whs,  ae  between  tha 
owners,  partnership  properly,  or  liable  to  be  ao  regarded  by  crediiar*,  beyond 
csriBin  spccifird  limita. 

'  Story  0R  Fartmrthip,  5B4,  565. 
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all.  Hie  can  buy  aod  sell  partnership  effects,  and  mak» 
contracts  in  reference  to  the  businese  of  the  finot. 
"41  and  pay  and  receive,  "and  draw  and  endorae> 
and  accept  bills  and  notes,  and  aeaign  choses  in 
action.  Acts  in  which  they  all  unite,  differ  in  nothing 
in  respect  to  legal  consequences,  from  tranaaclions  in 
which  they  are  ccnccmed  individually;  but  it  is  the 
capacity  by  which  each  partner  is  enabled  to  act  aa  a 
principal,  and  as  the  authorized  agent  of  hia  co-partnera, 
that  gives  credit  and  efficacy  to  the  association.  The 
act  of  one  partner,  though  on  his  private  account,  and 
contrary  to  the  private  arrangement  among  themselves, 
wilt  bind  all  the  parties,  if  made  without  knowledge  in 
the  other  parl^  of  the  arrangement,  and  in  a  matter 
which,  according  to  the  usual  course  of  dealing,  has  re- 
ference to  business  transacted  by  the  firm.' 

The  books  abound  with  numerous  and  subtle  distinc- 
tions on  the  subject  of  the  extent  of  the  power  of  one 
partner  to  bind  the  company  ;  and  I  shall  not  attempt 

>  Hope  V.  Cusi,  cited  in  1  Eatt't  Btp.  53.  Swan  t.  Steele,  ^  Eatt't  Stf. 
310.  Rothvell  v.  HumplueyB,  1  Eip.  N.  P.  406.  Abbott,  Ch.  J.,  Sindi- 
Wnit  V.  Mmh,  3  Bama.  ^  Aid.  G73.  Ex  parte  Agace,  9  Cmc'*  Cat; 
313.  Sbippen,  J.,  Gerard  v.  Bum,  1  Dallai'  Btp.  119.  Parker,  Ch.  J.,  in 
Liiob  T.  Dunuil,  IS  Miui.  Jqi.  57,  5&  Mills  t.  Barber,  4  Day't  Btp.  4S8. 
United  States  Bank  v.  Biuney,  5  Maia,  IBT,  IB8.  Etheridge  T.  BinMj,  9 
Piek.  Sep.  973.  375.  Wiiubip  i.  United  Siatea  Bank,  5  Petert,  S39.  Le 
Jloj,  Barard  k  Co.  t.  Johnaon,  S  Pderi'  U.  S.  Pep.  1S6.  Faikitr,  Traiii 
da  On.  dt  Soe.  Nob.  98— 105.  Sttry  n  PartnmMp,  pp.  150,  151,  156. 
Everit  V.  Strong,  5  Hill  Tf.  7.  Btp.  163.  Gano  v.  Samuel,  U  OAto  B.  593. 
One  psrtnei  may  be  restrained  by  iojuDcticm  from  accepting  and  endotaing 
billa,  the  produce  o(  which  ia  intended  to  be  applied  to  other  than  partoerBhip 
purpcMBB  Lord  Ch.  Brougham,  3  Ruti.  ^  Idyliii,  470.  An  ordiniij  put. 
nenhip,  undei  (be  Lonigiinian  Code,  art.  3B43.  3845,  diSera  in  ihia  reapecE 
iVom  commercial  parlnerahipa,  under  the  law  merchant,  for  in  that  code 
oidtnar;  partnen  are  not  bound  ia  loUdo  for  the  debts  of  the  partnerBhip  % 
and  DO  one  partner  can  bind  the  olhera,  iinleas  thejr  have  given  him  power 
10  do  ao,  either  Bpecioily,  or  by  the  arliclea  of  the  partnership,  though  tha 
other  partners  maj'  be  bound  ratably,  if  the  partnerahip  waa  benefited  by  th» 
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to  do  more  tbaa  select  the  leading  rules,  and  give  &       i  o-  1/  i 
geoefal  analysis  of  the  cases.  (JC""-^  •\^ 

Ia  all  contracts  concerning  negotiable  paper,  the  act 
of  one  partner  binds  all,  and  even  though  he  signs  bi» 
individual  name,  provided  it  appears,  on  the  face  of  the 
paper,  to  be  on  partnership  account,  and  to  be  intended 
to  have  a  joint  operation.*  But  if  a  note  or  bill  be 
drawn,  or  other  contraot  be  made,  by  one  partner,  in 
bis  name  only^  and  without  appearing  to  be  on  partner- 
dip  account,  or  if  one  partner  borrow  money  on  bia  own 
security,  the  partnership  is  nut  bound  by  the  signature, 
even  tbough  it  was  made  for  a  partnership  purpose,  or 
the  money  applied  to  a  partnership  use.''  The  borrow* 
ing  partner  is  the  creditor  of  tbe  firm,  and  not  the  origi- 
nal lender,  and  tbe  money  was  advanced  solely  on 
the  security  of  the  borrower."  If,  however,  "tbe  '4S 
bm  be  drawn  by  one  partner  in  his  own  name, 
apoo  tbe  firm,  on  partnership  account,  the  act  of  draw- 
ing has  been  held  to  amount,  in  judgment  of  law,  to  an 
acceptance  of  the  bill  by  the  drawer  in  behalf  of  the 
firm,  and  to  Innd  the  firm  as  an  accepted  bill.'     And 

■  Mason  t.  Rumuy,  1  Cainpb,  N,  P.  384.  Id  tha  cau  of  commnoiil 
parlnerahipe  ttiere  ii  a  general  nuibarity  by  the  law  mercliani  for  each  parl- 
■er  In  bind  the  ftrin  in  its  ordiaary  bu9ine»< ;  but  parUian  in  other  buiineiB, 
ha  •IMtilcya,  for  iiutanca,  hare  no  such  gensnl  authoritr,  and  cannot  bind 
'  Mm  firm  by  negatiabie  pafer,  without  spaslal  autborkr.  Hadlsy  t.  Baia- 
'  biidge,  ZG.^D.  4S3.     L^iy  v.  Pyne,  1  Carr.  ^  .M.  453. 

t  la  Hall  V.  Smith,  1  Bartne.  ^  Crtt.  40.  ii  waa  beld,  that  ifone  partner 
only  signed  a  note  on  behalf  of  hinuslf  and  iho  other  partners,  he  waa  liaUe 
at  law  lo  be  sued  singly.  But  that  case  is  oTermlad,  and  ibe  partDerabip  \» 
hable  as  for  a  joint  note.  Bi  parts  Buckley,  15  Laa  iBurnal  in  Bankmfiai, 
!f.  T.  Legal  Obttnrr,  Maicb,  1847,  p.  82. 

*  Sijfkin  r.  Walbec,  2  Camfh.  308.  Ripley  v.  Kingsbury,  I  Ztay'i  Etf. 
150,  note.  Emly  v.  Lye,  IS  E<uPi  Btp.  T.  Loyd  t.  Frsehfield,  2  Cnr  ^ 
Ptyae,  335.  Bavan  v.  LewU,  1  Simoiu,  376.  Faith  t.  Raymond,  1 1  Aialfh. 
f  BUir,  339.  Foley  v.  Robards,  3  IrediU,  N.  C.  Btp.  179,  180.  Jaqnea  t. 
Maiqaand,  6  Cbiotn,  437.  Willis  *.  Hill,  2  Dca.  ^  BatlU,  231.  PatUtr, 
U  Saeirii,  n.  100,  101. 
i  Dongal  V.  Cowles,  5Day'«  Sip.  511. 
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though  the  partnership  he  not  bound  at  law  m  euch  a 
case,  it  is  held,  that  equity  vilL  enforce  payment  from  it 
if  the  bill  was  actually  drawn  on  partnership  account.' 
£ven  if  the  paper  was  nia<le  in  a  case  which  was  not 
in  its  nature  a  partnership  transaction,  yet  il  will  bind 
the  firm  if  it  was  done  in  the  name  of  the  firm,  and 
there  be  evidence  that  it  was  done  under  its  express  or 
implied  sanction.*  But  if  parlnershipsecurilybe  taken 
from  one  partner,  without  the  previous  knowledge  and 
consent  of  the  others,  for  a  debt  which  the  creditor 
knew  at  the  time  was  the  private  debt  of  the  particular 
partner,  it  would  he  a  fraudulent  trartsaction,  and  clearly 
void  in  respect  to  ihe  partnership.'  So,  if  from  the 
subject  matter  of  the  conlracl,  or  the  course  of  dealing 
of  the  partnership,  the  creditor  was  chargeable  with 
constructive  knowledge  of  that  fact,  the  pa^nerstiip  is 
not  liable.^  There  is  no  distinction  in  principle  upon 
this  point  between  general  and  special  partnerships  ; 
and  the  question,  in  all  case?,  is  a  question  of  notice, 
express  or  constructive.  All  partnerships  are  more  or 
less  limited.  There  is  none  that  embraces,  at  the  same 
time,  every  branch  of  business  j  and  when  a  person 
deals  with  one  of  the  partners  in  a  matter  not  within 

the  scope  of  the  partnership,  the  intendment  of 
*43     law  "will  be,  unless  there  be  circumstances  or 

proof  in  the  case,  to  destroy  the  presumption,  that 


■  Vin  Reina  Dyk  t.  Kane,  I  GalU  Bep.  G30. 

»  Bi  pane  Feele,  6  Vttey,  603. 

•  Arien  ».  Sharp*,  2  Eip.  N.  P.  524.  ShiTreff  t.  Wilka,  1  Eait'a  Ftp.  iB. 
Ex  patle  BonboDUB,  8  Vi-try,  S40.  Uvingston  v.  Hauit,  2  CatnrC  Sep. 
S46.  Lansing  v.  Goine  &  Ten  Eyck,  S  Joint.  Brp.  300.  fiiiird  v.  Cocbian. 
4  Strg.  i  BoaU,  397.  ChaiourneB  v.  Edwards,  3  Pick.  4.  Collnn  v. 
Erana,  1  Dm.  ^  BatlU  Eq.  C.  3S4.  Spencer,  J.,  Dob.  v.  Haleey,  16  Jalin. 
urn,  34.  38.  Frsnklond  v.  M'Gualr,  1  Knapp't  Catrt  befcrt  tit  Privf 
OiDnKil.  301.306.     Story  on  Fartntrihip.  194—139—202. 

«  Groane  r.  Doakin,  2  Slarkit't  N.  P.  347.     New-Tork  Fira 
Company  v.  BeruiaU,  5  Caim.  Eip.  S74> 
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he  deals  witb|bim  on  his  private  account,  notwilh- 
staoding  the  partnership  name  be  assumed."  The  con- 
clusion is  otherwise,  if  ihe  subject  matter  of  the  con- 
tract was  consistent  with  the  partnership  business  ;  and 
the  defendants  in  that  case  would  be  bound  to  show 
that  the  contract  was  out  of  the  regular  course  of  the 
partnership  dealings.i>  When  the  business  of  a  part- 
nership is  defined,  known  or  declared,  and  the  com- 
pany do  not  appear  to  the  world  in  any  other  light 
than  the  one  exhibited,  one  of  the  partners  cannot  make 
a  valid  partnership  engagement,  except  on  partnership 
account-  There  must  be  at  least  some  evidence  of 
previous  authority  beyond  the  mere  circumstance  of 
partnership,  to  make  such  a  contract  binding.  If  the 
public  have  the  usual  means  of  knowledge  given  them, 
and  no  acts  have  been  done  or  sufiered  by  the  partner- 
ship to  mislead  them,  every  man  is  presumed  to  know 
the  extent  of  the  partnership  with  whose  members  be 
deals  ;  and  when  a  person  takes  a  partnership  engage- 
ment, without  the  consent  or  authority  of  the  firm,  for 
a  matter  that  has  no  reference  to  the  business  of  the 
firm,  and  is  not  within  the  scope  of  its  authority,  or  its 
regular  course  of  dealing,  he  is,  in  judgment  of  law, 
guilty  of  a  fraud.'    It  is  a  well  established  doctrine 


'  Ex  pitta  AifiicG,  3  Cat,  313.  Llvingslon  v.  Rooserelt,  4  Jahtu.  Sep. 
SSI.  377,  378.  Spencer,  J.,  Dab.  *.  Halsef,  16  John:  Stp.  38.  Fool  v. 
athia.  19  ibid.  154.  Livert/  r.  Burr,  I  WiadtU,  539.  V.  S.  Bunk  v.  Bin. 
nay,  5  Maten,  176.  Davenport  v.  Runletl,  3  N.  II.  Btp.  386.  ThLckneafl  v. 
Bronulaff,  3  Cramp.  ^  Jerv.  435—435.  Tbe  preaumplian  of  fraud  in  lh« 
eredilor  t&king  parlnerahip  aacaril;  or  credit  from  one  partner  for  hie  private 
debt,  iDij  be  rebulled,bul  tbe  burthen  of  proof  rests  on  the  creditor.  Frank- 
land  *.  M'Giuly,  1  Kaipp't  Cant,  315.  Oaneevoorl  v.  Williams,  14  (Ten- 
rfcIT*  B.  133.  Story  m  Partnailtip,  303-^10.  Msaldin  v.  Branch  Bank, 
3jliafi.£.N.a503.S12. 

*  Dotrv.Balei,  ll/a&R(;.fifp.  544. 

•  Abboll,  Ch.  J.,  and  Baylar,  J.,  Sandilands  v.  Marsh,  3  .Barnie.  ^  A\i. 
D  T.  Talpr,  i  Uoyi  ^  WtUhy,  E.    S.  C.  10  Somu.  ^  Crti. 
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that  one  partner  cannot  rightfully  apply  tbe  partner- 
ship  funds  to  discharge  his  own  pre-existing  debt«, 
without  the  ezprass  or  implied  assent  of  the  other  pan- 
tiers.  This  is  the  case  even  if  tbe  creditor  had  no 
knowledge  at  the  tjnie  of  tbe  fact  of  tbe  fund  being 
partnership  property.'  The  auihorily  of  each  partner 
to  dispose  of  the  partnership  funds,  strictly  and  right- 
fully extends  only  to  tbe  partnership  buflineesi  though 
in  the  case  of  bona  fide  purchasers,  without  notice,  for  a 
valuable  consideration,  the  partnership  may,  in  certaia 
cases,  be  bound  by  tbe  act  of  one  partner.^ 

But  if  the  negotiable  paper  of  a  firm  be  given  by  one 
partner  on  his  private  account,  and  that  paper,  issued 
within  the  general  scope  of  tbe  authority  of  ibe  firm, 
passes  into  the  hands  of  a  horAjide  holder,  who  has  do 
notice,  either  actually  or  constructively,  of  the  consider- 
ation of  the  instrument;  or  if  one  partner  should  pur- 
chase, on  his  private  account,  an  article  in  which 
•44  the  firm  dealt,  or  which  had  an  immediate  'con- 
nection with  the  businesB  of  the  firm,  a  diflerent 
rule  applies,  and  one  which  requires  the  knowledge  of 


13S.  Uvinstlon  v.  Raoaeveli,  A  Mn*.  Btf.  STS,  979.  Croiihwtit  i. 
Rou,  I  Humfhrey'i  Tmti.  Rtp.  S3.  Slory  on  ParlBtnhip,  168. 194, 195— 
199. 

•  Ragen  v.  Balchelor,  13  Palrr*'  S.  099.    Dob.  *.  Hthty,  16  Jahaton  S. 
34.     Evemghini  v.  Eaaworlh,  7  Wendill,  3^6.    The  trug  principle,  laja 
Mr.  Juilice  Suny,  (on  FtTtnerlkip,  p. 313,  nole.)  lo  be  exlracted  frcm  ihe 
authotjllea  is,  itiil  one  piilnei  ctnnoi  appl;  the  pannrnhip  fundii  or  Mouri- 
^  lies  10  the  SiachsrgB  of  big  awn  private  debt,  wiihounheir  content;  and  lh>t 

iwiihoui  iheir  consent,  ibeir  title  to  the  properly  ia  not  dtTcrled  io  favour  of 
jiuch  separate  creditor,  vl  tieiher  he  knew  it  to  be  pannerahip  propert}  or  doi. 
'Hif  right  depends,  not  upnc  hie  knovJedge  that  il  naa  partnerebip  properlj, 
but  upon  the  fact,  whether  the  other  patlnera  hadaaaenled  to  anch  dispoMtioii 
of  it  or  not. 

t  Ei  pane  Gonldinit,  before  Sir  John  Leach,  and  confirmed  on  eppeal  bf 
Lord  Lyndfaaral,  Collyn  on  Fartnerthip,  263,  9B4.  Dob.  1.  Halaej,  \6  Joint. 
34.  Everngbtm  v.  Eoaworih,  7  WtnitU,  336.  Rogera  t.  Baicbeior,  IS  Pr. 
tert,  S21 .    Slorg  en  Partnertiip.  SOS. 
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its  being  a  prir&te,  and  not  a  partnership  transaction,  to 
be  brought  home  to  the  claimant.  These  are  general 
jnincipleB,  which  are  considered  to  be  well  established 
in  the  English  and  American  jurisprudence.' 

With  respect  to  the  power  of  each  partner  over  the 
partnership  property,  it  is  settled,  that  each  one,  in  ordi- 
nary cases,  and  in  the  absence  of  fraud  on  the  part  of  the 
purchaser,  has  the  complete  jua  dvponendi  of  the  whole 
partnership  intereste,  and  is  considered  to  be  the  au- 
thorized agent  of  the  6nn.  He  can  sell  the  effecb,  or 
-compound  or  discharge  the  partnership  debts.  This 
power  results  from  the  nature  of  the  business,  and 
is  indispensable  to  the  safety  of  the  public,  and  the 
■successful  operations  of  the  partnership.  He  is  an 
agent  of  the  whole  for  the  purpose  of  carrying  on 
the  business.^    A  like  power  in  each  partner  exists 


•  Ridlar  t.  Tarlor,  13  Eul'i  Rtf.  175.  Wllitms  t.  TbomM,  6  Etp.  IT. 
F.  IB.  Lord  EldoD,  Ex  parte  Peels,  6  l^ts,  604,  end  Ex  pane  Bonbonua, 
8  r*»ey.  544.  Arden  t.  ShRrpe,  9  £#p.  N.  P.  584,  Welle  ».  MmlenoaD, 
•till.  731.  BondT,  Gibwn,  1  Camfb.N.P.  185.  UiherT.  Dean cef, 4 iiid. 
»T.  LiTingiloDT.  RgneTelt,  47ejU*.  j;ep.95l.365.  New-Yoik  Fire  In. 
■uiaee  Compuij  v.  BeoneU,  5  Com.  Sep.  574.  Rogen  v.  Batchetor,  13 
Fatn,  331. 

t  Fox  *.  Hanbarr,  Oiwji.  Rep.  445.  Beel,  I.,  in  Barton  «.  Willianu,  5 
BtnuB.  f  Aid.  3i5.  Tienon  v.  Kookm,  3  Jakmt.  Sep.  eS.  IlUapoinlnol 
qute  aeltled,  whether  ooa  partner,  without  ihe  knowledge  or  coaaenl  of  hia 
ctupartnei,  though  onder  circumetaDcee  maj  cot  anign  over  ill  the  parloei- 
sfaip  efieeta  and  ctedia  ia  ihe  mnie  of  the  fiim,  lo  pay  the  dable  of  the  Grni, 
and  where  all  the  creditors  ere  admirled  to  an  equal  participation,  the  con- 
clDiioii  ie  that  he  mar-  Hanieon  t.  S(err7,  5  Oranch,  283.  Hille  i.  Barber, 
A  Ihy't  Bip  43S.  Unib  1.  Dniaoi,  13  JtfiM,  fi>ii.  54.  J'olUn-,  IVaite  d« 
Cm.  de  Sae.  Noa.  67.  69.  73. 90.  Robiason  r.  Crowder,  4  M'Card't  S.  C. 
Stp.  519.  Hodgear.  Hartie,  6  FUk.  360.  Deckard  r.  Caae,  5  WatU-  Btp. 
98.  Hiicfaoock  v.  St.  John,  1  Hofman'm  Ch.  B.  511.  Andeteon  r.  Tamp, 
kill,  1  Brack.  B.  456.  He  mey  give  a  preforenee  to  ana  creditor  orei 
•nolber ;  ihongh,  whether  it  might  be  made  to  a  tnutee  for  (bat  pnrpoee, 
■gaiaH  the  known  wiehee  of  the  eo^panner,  so  ai  to  terminate  ihe  partner. 
•hip,  wu  left  an  nnaetiled  point  in  Egberia  v.  Wood,  3  Paige,  517.  Same 
.danbi  expre«Bd  in  Pierpont  t.  GTaham,  4  Wath.  C.  C.  B.  U33.  Bui  that 
^nl  waa  afterward!  aettled  in  Havena  v.  Hueea)',  5  Paige,  30 ;  and  it  wai 
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in  respect  to  purchases  on  joitit  account;  and  it  is- 
no  inaUer  with  what  fraudulent  views  the  goods  were 
purchased,  or  to  what  purposes  they  are  applied  by  the 
purchasing  partner,  if  the  seller  be  clear  of  the  imputa- 
tion of  collusion.   A  sale  to  one  partner,  in  a  case  within 

the  scope  and  course  of  the  partnership  business, 
'46     is,  in  judgment  of  law,  'a  sale  to  the  partnership.* 

But  if  the  purchase  be  contrary  to  a  stipulation 
between  the  partners,  and  that  stipulation  be  made 
known  to  the  seller,  or  if,  before  the  purchase  or  deli- 
very, one  of  the  partners  expressly  forbids  the  same  on 
joint  account,  it  has  been  repeatedly  decided,  that  the 
seller  must  show  a  subsequent  assent  of  the  other  part- 
ners, or  that  the  goods  came  to  the  use  of  the  firm.^ 
This  salutary  check  to  the  power  of  each  partner  to 
bind  the  firm,  was  derived  from  the  civil  law.  In  re 
pari  potiorem  causam  esie  prokibentit  contlat."  It  has 
been  questioned,  however,  whether  the  dissent  of  one 


decided,  Ihsl  Ihere  wu  no  implied  authoriiy  in  one  pinner,  wiihout  the  con- 
■eni  of  ibe  oibera,  U>  appoint  a  ImrUt  far  tbe  parinenbip,  b;  ■  genenl 
usignmenl  of  the  partnerabip  efTects  for  the  bsnefil  of  creditors,  Bod  giTing 
preference!.  Sucb  an  aBaigntnent  would  be  illegal,  iaequitable  and  tokL 
The  other  co-partnere  have  a  right  to  participate  in  the  aelectioD  of  the 
tnietee,  audio  the  cieditore  to  be  preferred,  Hitchcock  v,  St.  John,  1  Ba/-- 
man'iCh.B.iie.  Kirbj  r.lngeno]],  Harringian't  Mich.  Ch.  B.m.  Din* 
V.  Lull,  3  ICiuAiurn 'Firm.  R.  390.  Gibgan,  Ch.  J.,  6  Watli  ^  Sirg.  63. 
g.  P.  There  ia  no  smnll  difficulty,  ssye  Mr.  Justice  Story,  in  supporting  the 
doctrine,  even  undar  quiliGcationa,  that  one  partner  may  make  a  general 
anignmeni  of  all  ihe  parlneiabip  property,  so  aa  to  break  up  ita  operations. 
Slory  on  Fartntrihip,  pp.  145 — 150.  This  I  consider  to  be  the  soundest  con- 
clutioD  to  be  drawn  from  the  conflicting  autboriliea. 

■  Wjllett  V.  Chambers,  Onep.  Sep.  814.  Rap  y.  Latham,  3  Sarnie.  ^  AU. 
795.  Betid  t.  Gibaou,  1  Camp.  N.  P.  185.  Baldwin,  J.,  5  Da)'r  Etp.  515~ 
Spencer,  J.,  15  /oAna.  Etp.  423. 

*  Willis  T.  Dyaon,  I  Starkit't  N.  F.  164.  Galwiy  t.  Matthew,  1  Campb. 
N.  P.  403.  ID  Eatt;  Sep.  364.  8.  C.  Leavitl  r.  Peck,  3  Cenn.  Etp.  134. 
Gdib  dr  PartBtraMp,  48,  49.  54 — 56.  Feigley  v.  Sponebeyer,  5  Wall*  ^ 
Strg.  5GG. 

•Dig  la  3.  98.    Folhitr,  Traiti  ijh  Cm.  Je  Sac.  No.  90. 
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partoer,  where  the  partnership  consists  of  more  than 
two,  will  afiect  the  vahdity  of  a  panoership  contract  in 
the  usual  course  of  husiness,  and  within  the  scope  of 
the  concern,  made  by  the  majority  of  the  firm.  The 
efficacy  of  the  dissent  was,  in  some  small  degree, 
shaken  by  the  Court  of  Exchequer,  in  Rooth  v.  Qi*w,-» 
and  in  Kirk  v.  Hodgion,^  it  was  considered,  that  the  act 
of  the  majority,  done  in  good  faith,  must  govern  in  co- 
partnership business,  and  control  the  objection  of  the 
minority,  unless  special  provision  in  the  articles  of  asso- 
ciation be  made  to  the  contrary.  But  this  last  decision 
related  only  to  the  case  of  the  management  of  the  inte- 
rior concerns  of  the  partners  among  themselves,  and  to 
that  it  is  to  be  confined."  The  weight  of  authority  is  in 
favour  of  the  power  of  a  majority  of  the  firm,  acting  in 
good  faith,  to  bind  the  minority  in  the  ordinary  transac- 
tions of  the  partnership,  and  when  all  have  been  con- 
snlted.'  It  seems  also  to  be  the  better  opinion,  that  it  is 
in  the  power  of  any  one  partner  to  interfere  and  arrest 
the  firm  from  the  obtigalion  of  an  inchoate  purchase 
which  is  deemed  injurious."  This  is  the  rule  in  ordi- 
nary cases  by  the  civil  law  and  in  France,*^  and 
yet,  if  by  the  terms  of  the  partnership,  'the  ma-  '46 
nagement  of  its  business  be  confided  to  one  of  the 
partners,  the  exercise  of  his  powers  in  good  faith  will 


■  7  Pricrt  Rep.  193. 

i  3  Jok<u.  CM.  Btp.  400. 

'  Thn  rule  of  tbe  common  law  wag,  tfani  in  anociatianB  of  1  public  or 
KeDGTal  nliare  the  Toico  of  )ha  majority  gnvernoil,  but  in  private  aBsociaiiona 
ihe  majoritr  could  nut  conclude  liie  minniii]'.  Cv.  Lilt.  181.  b.  Vintr,  tit. 
AatlmrUy,  B.  Livingston  T.  Lynch,  4  John*.  Ch.  S.  573.  597.  See  Story  m 
Ptrtnertkip,  186. 

t  Conat.  *,  Harru,  Tunur  ^  Rat.  516.  &3S.  CoUytr  an  Partiurikip,  IDS. 
Story  on  Part.  pp.  189—184. 

•  Witlii  T.  DyMD,  I  SimrkU,  164.    LetTitt  t.  Peck,  3  Onm.  Btp.  134. 

'  Dig.  10.  3.  98.  PothUr,  do  Socuti,  n.  B7  10  n.  01.  Story  on  Pert.  pp. 
165.598. 
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be  valid,  even  against  the  will,  and  in  opposition  to  the 
dissent  of  the  other  members." 

A  partner  may  pledge,  as  well  as  sell,  the  partner- 
ship e&cts,  in  a  case  free  from  collusion,  if  done  in  the 
usual  mode  of  dealing,  and  in  relation  to  the  trade 
in  which  the  partners  are  engaged,  and  when  the  paw- 
nee had  no  knowledge  that  the  property  was  partner- 
ship property.'  But  this  principle  does  not  extend  to 
part  owners  engaged  in  a  particular  purchase ;  for  they 
are  regarded  as  tenants  in  common,  and  no  member 
can  convey  to  the  pawnee  a  greater  interest  than  he 
himself  has  in  the  concern.*:  AqJ  if  one  partner  acts 
fraudulently  with  strangers  in  a  matter  within  the  scope 
of  the  partnership  authority,  the  firm  is,  neverthelese, 
bound  by  the  contract.  The  connection  itself  is  a  de- 
claration to  the  world  of  the  good  faith  and  integrity  of 
the  members  of  the  association,  and  an  impUed  undeF- 
takiag  to  be  responsible  for  the  acts  of  each  within  the 
compass  of  the  partnership  concerns.^ 


•  PolkUr,  Traitt  du  Cta.  it  Set.  No*.  71.  90.  Thb  is  tbo  Uw  inla  in 
LouisiBna,  Cede,  aru  3838, 3839.'2841. 

»  R«bB  V.  RyUnci,  1  Cow'«  N.  P.  J32.  Tnppef  t.  Hayiborne,  in  Chsn. 
<ierf,  reponsd  in  a  note  to  (he  caae  in  Gote. 

•  Bnnon  T.  Williams,  5  5iirniii.  ^  Aid.  395. 

'  WilletT.  Chamben,  Cowy.  Arji.  814.  Ripv.  Liiham,  35arBiB.  ^  Aid. 
795.  Longinan  v.  Pole,  Davutm  ^  LUyi/d,  I9S.  Bond  t.  Gibaon,  1  Camph. 
18&.  Hume  T.  Holland,  1  Jlyan^ilfaoify,  371.  iB.^Cretii>.bU.  VL.Sl 
M.  BinkT.  Gore,  ISJIfaw.  £.  75.  Hndfield  v.  Jameaon.  S  Afiu/.  53.  Bui 
•  (art,  or  even  a  Traud,  commiiled  bj  oae  of  (be  partnen,  will  not  bind  tba 
partnership,  if  it  be  not  in  a  matter  of  contract,  and  there  be  no  participilioQ 
in  it  PaisoDB,  Ch.  J.,  Pierce  v.  Jackson,  6  Mat.  Btp.  345.  Sberwood  v. 
Marwick,  5  Grtenleaf,  295.  There  are  eiceptiotu,  however,  to  this  rule. 
Partners  are  responsible  for  the  tortious  acts  of  a  co-partner  in  the  proMOBliob 
of  (be  eo-partnerahip  bDstoess.es  wellasfar  the  toiUaasscUandneBligencet 
of  their  aervanla,  end  a  partner  himaelf  ma;  aomelimei  act  in  that  capaintf. 
Horeton  t.  Hardern,  4  Barme.  ^  Creu.  393.  Altornef  General  t.  Stanney. 
forth,  Bunburft  Sep.  97.  CMytr  en  Partntnltip, 353—354. 396,397. 305, 
306,  307.    Story  on  PartntrMp,  357—960.     But  the  serrani  mnai  bt  m- 
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(6.)  Hub  far  by  gKormOy. 

It  wae  fbnnerly  understood,  that  one  partner  might 
bind  his  co-partners  by  a  guarnnty,  or  letter  of  credit, 
in  the  name  of  the  firm  ;'  and  Lord  Eldon,  in  the  ciise 
Ex  parte  Gordon,''  considered  the  point  too  clear  for 
argument.  But  a  different  principle  Beems  to  have  been 
adopted ;  and  it  is  now  held,  both  in  England  and  in 
this  country,  that  one  partner  is  not  authorized  to 
bind  the  partnership  by  a  guaranty  of  the  debt  *of  *47 
«  third  person,  'without  a  special  authority  for  that 
purpose,  or  one  to  be  implied  from  the  commwi  course 
of  the  business,  or  tbe  previous  course  of  dealing  be< 
tween  tbe  parties,  unless  the  guaranty  be  afterwards 
adopted  and  acted  upon  by  the  firtn.  The  guaranty 
must  hare  reference  to  the  regular  course  of  business 
transacted  by  tbe  partnership,  and  be  confined  to  ad- 
vances made  or  credit  given  to  the  partnership  as  then 
constituted,  and  not  extended  to  new  advances  or 
credits,  after  a  change  of  any  of  the  original  partners 
by  death  or  retirement,  and  then  it  will  be  obUgatory 
upon  tbe  company  ;  and  this  is  tbe  principle  on  which 
the  distinction  rests.*  Tbe  same  general  rule  applies 
when  one  partner  gives  the  co-partnership  aa  a  mere 
and  avowed  surety  for  another,  without  the  authority  or 


plofed  by  ooe  of  them  in  the  prixecBtian  of  Iha  buiineu  of  ihe  pinnerabip. 
WarUnd  V.  Elkia*,  1  StarkU't  N.  F.  Arp.S73.  BMlwickT.ChimpioD.ll 
WtudtU,  571. 

•  Hope  T.  Cuil,  cited  in  1  Baat'i  Rep.  S3, 
t  IS  ViMy,  286. 

•  Duncan  t.  Lowndes,  3  Catnpb.  N.  F.  478,  SBrnJilande  v.  Manh,  9 
Bamw.  4^  Aid.  673.  Cnwford  t.  Btiiling,  4  Etp.  !t.  F.  201.  SnOan  and 
M'Niokls  V.  IrniDs,  13  Strg.  j-  Rawle,  13.  Ei  parie  Nolle,  S  G.  j-  Same. 
Mi,  995.  Hamill  *.  Panis,  9  Femt.  Sep.  177.  Slary  on  Partnertiip,  ISO. 
US.  36t.  Cremer  v.  IIi«Ki°w>n,  1  Matan  R.  333.  Myen  t.  Edge,  7  Tena 
B.  3S0.  953.  Sttanga  t.  Lee,  3  Eatl'§  R.  4S9.  Wealon  t.  Barton,  4  Tarn. 
iM,  C73.  683.  Fembertaa  t.  Oakea,  4  Rut*.  R.  154.  Dej  t.  Davy,  10 
AJalpk.  4-  EUit,  30. 
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consent  of  the  firm ;  for  tbis  would  be  pledging  the 
partnership  responsibility  in  a  matter  entirely  udcod- 
nected  with  the  partnership  business.' 

(6.)  How  far  by  dted. 

Nor  can  one  partner  charge  the  firm  by  deed,  witb  a 
debt,  even  in  commercial  dealings.  It  would  be  incon- 
sistent witb  technical  rules,  and  contrary  to  the  general 
policy  of  the  law;  for  tbe  execution  of  a  deed  requires 
a  special  authority ;  and  such  a  power  has  been  deemed 
by  the  English  courts  to  be  of  dangerous  tendency,  as  it 
would  enable  one  partner  to  give  to  a  favourite  creditor 
a  mortgage  or  a  Uen  on  the  real  estates  of  the  other 
partners.''  But  one  partner,  by  the  special  authority  of 
his  co-partners  under  seal,  and  if  in  their  presence,  by 
parol  authority,  may  execute  a  deed  for  them  in  a  trans- 
action in  which  they  were  all  interested.  It  amounts, 
in  judgment  of  law,  to  an  execution  of  the  deed  by  all 
the  partners,  though  sealed  by  one  of  them  only  ;  and 
this  is  the  case,  if  the  other  partners  by  assent  or  acts 
subsequently  ratify  the  deed.'  The  general  doctrine  of - 
the  English  law  on  this  point  has  been  clearly  recog- 
nised   and    settled    by   numerous    decisions     in    our 


■  Fooie  y.  Sabia,  19  Jvlini.  Jtep.  154.  New-Tork  Fire  Ininnoce  Com. 
pur  r.  BBnaelt,  5  Conn.  Ktp.  574.  haverly  v.  Burr,  1  Wmd.  S.  531.  Ses, 
■Uo.  (he  time  point,  7  (Tend.  ]58.  14 /d.  UG.  15 /d.  364.  Andrews  t. 
Planten'  Bank,  7  Smedtt  f  Marikall,  19S. 

-  CeUfer  iin  Port.  308—313.  McNaughten  T.  Partridge,  11  Ohio  S.  993. 
A  cuBlom-tiouae  bond  for  duliea  given  hy  one  pinner  will  noi  bind  the  firm. 
Meicilf  T.  Rycroft,  e  Hf.  f  Sela.  75.  Elliot  t.  DsTie,  3  B.  §■  PalL  338. 
Tbe  act  of  congreH  of  lat  Marcb,  1833,  c.  149.  see  95,  liai,  howerer,  rea. 
dered  aucb  bonda,  given  in  ihia  counlr;,  binding  epon  the  firm.  Harriaail 
T.  Jackson,  7  Term  Rrp.  307.  Monigomety  t.  Boone,  2  B.  Monroe,  344. 
Turbeville  v.  Ryan,  t  Humphrt^t  Tenn.  R.  113.  Slary  an  pHrlaertkip,  173. 

•Ballv.  DiiMtervilla.4rtniiBBp.3l3.  Williiin.  v.  WaUbj-,  4Bi;..  JT. 
P.  990.  Sleiglilz  v.  Egginton,  1  HaU'i  N.  P.  141.  Bratton  v.  BnrtoD,  1 
CkUtf*  Sep.  707.    Swan  v.  Stedman,  4  MttcU  A-  MS. 
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'American  courts.*  The  more  recent  cases  have 
very  considerably  relaxed  the  former  strictness  on 
this  subject ;  and  while  they  profess  to  retain  the  rule 
itself,  they  qualify  it  exceedingly,  in  order  to  make 
it  suit  the  exigencies  of  commercial  associations.  An 
absent  partner  may  be  bound  by  a  deed  executed  on 
behalf  of  the  firm,  by  his  co-partner,  provided  there  be 
either  a  previous  parol  authoriiy  or  a  subsequent  parol 
adoption  of  the  act.i> 

One  partner  may,  by  deed,  execute  the  ordinary  re- 
lease of  a  debt  belonging  to  the  co-partnership,  and 
thereby  bar  the  firm  of  a  right  which  it  possessed 


■  G«nn]  T.  Baaee,  ]  DalUti'  Sep.  119.  Grun  *.  Beats,  3  Caina'  Btf. 
3S4  Ckmem  v.  Brugh.S  hhnr.  Cat.  180.  Mickay  T.BJaodgood,  9  Jatni. 
Xtp.  385.  Anon.,  3  Haya.  N.  C.  Btp.  99.  Mills  t.  Barber,  4  Da^i  Rep. 
438.  GaHand  t.  DsvidMn,  3  Man/.  Rtp.  189.  Hirl  t.  WiiLera,  I  Finn. 
Btp.  285.  Poicr  «.  Bullllt,  1  BUct/miPi  Ind.  Btp.  99.  Skinner  >.  Day. 
taa.  \3  Joint.  Bep.  bli.  1  Wmdttt,  32E.  S  ibid.  43^.  Nunnely  t.  Da. 
berlr,  1   TrrgeT't  Tean.  Bep  26.     Swtm  v.  SiedmiTi,  4  Mttcal/,  MS. . 

k  Skinner  t.  Dayton,  19  Jehnieit't  B.  512.  Anderaon  v.  Tompkina,  1 
Brtek.  C.  Btp.  462.  Sloiy  nn  Partaerthip,  pp.  17G— IS1.  Cadjf  V.  Shep. 
hard,  1 1  Pick.  405,  406.  Bond  v.  Aiikin,  6  Watit  ^  Serg.  165.  In  Jackson 
V.  Porter,  30  Marlia't  L.  Bep.  200,  it  via  sdmiiied,  ibal  where  a  deed  wa« 
«lccoled  bjr  ona  partner  in  the  name  of  ihe  firm,  parol  eridence  wai  receir. 
able  lo  iboir  ihe  vrittta  aaaont  of  the  other  parlner.  The  case  of  Gram  t. 
SttOD  and  Banker,  in  the  city  of  New-Yoik,  (I  BolPtN.  T.  Btp.  S63,)  goe« 
■  great  deal  further,  and  bolda  ihst  one  partner  may  ei«cole,  in  ibe  name  of 
-the  firm,  an  inilramsnt  under  •eal.neceaairy  in  the  usual  course  of  buaineaa, 
irliidi  will  be  binding  apon  the  firm,  provided  the  partner  had  previoua 
■nihority  fur  that  purpoae  ;  and  auch  etilharily  netd  net  If  tinder  teal,  nor 
in  vrtliif ,  aor  tpeeiatty  eommunicated  far  the  tpecifij!  parpaie,  hut  it  nay 
it  ia/errti  freia  the  partaertkip  iltelf,  and  from  the  nibtequent  conduct  of 
tie  to-parttttr  imptifing  an  atient  to  Ihe  act.  In  Tentieseee,  llie  doctrine, 
ikat  aaabsequcnt  ralifiealion  or  a  parol  aulhorily  will  render  valid  the  act  of 
«Be  partner  lo  bind  the  other  by  deed,  is  rejected,  as  being  conlraiy  to  ihcir 
^stahlisfaed  decision!.  TurbeTille  t.  Ryan,  I  HampliTry,  113.  Tbia  waa 
adhering  to  the  alern  doelrins  of  the  common  law,  that  it  tequired  a  prior 
aniborily,  under  seal,  or  a  anbaequent  ratification,  under  aea!,  lo  make  ■ 
aaaled  inalrumanl,  executed  by  one  partner  only,  binding  on  ihs  firm,  and 
which  docirine  baa  baooaie  eaMniially  relaxed  in  the  commercial  sialaa. 
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jointly.  This  is  witbin  the  general  oootnd  of  the  part- 
nership fands,  aod  within  the  right  which  eachpartaer 
possesses,  to  collect  debts  and  recmve  paymeDti  and 
to  give  a  discharge.  The  rule  of  law  and  equity  is  the 
same ;  and  it  must  be  a  case  of  collusion  for  fraudulent 
purposes,  between  the  partner  and  the  debtor,  that  wiU 

destroy  the  effect  of  the  release.*  A  release  by 
*49     one  partner,   to  a  "partnership  debtor,  after  the 

dissolution  of  the  partnership,  has  been  held  to  he 
a  bar  of  any  action  at  law  against  the  debtor.^  So^ 
also,  ID  bankruptcy,  one  partner  may  eiecute  a  deed, 
and  do  any  other  act  requisite  in  proceedings  in  bank- 
ruptcy, and  thereby  bind  the  partoersfaip.  This  is  an- 
other exception  to  the  general  rule,  that  one  partner  can- 
not bind  the  company  by  deed."  Nor  can  one  partner  bind 
the  firm  by  a  submisaion  to  arbitration,  even  of  matters- 
arising  out  of  the  business  of  the  firm.  The  principle 
is,  that  there  is  no  implied  authority,  except  so  far  as  it 
is'  necessary  to  carry  on  the  business  of  the  firm.*'  It 
would  also  go  to  deprive  the  other  parties  of  their  legal 
rights  and  remedies  in  the  ordinary  course  of  justice.* 


•  ToDker'B  can,  9  Cg.  66.  Ruddock'*  caM,  6  Ca.  95.  Lord  Ktojim,  in 
Feri7  V.  Jackson,  4  Ttrm,  519.  Sleid  t.  Sail,  3  Bi»gluim,  101.  Haw^ww 
r.  Poi-kiiu,  3  Sxantt  Btp.  576—560.  Pisnoa  v.  Hooker,  3  Johiu.  Bef.  6S. 
BnuD  T.  Harquaod,  IT  JaiKt.  Bap.  58.  Salmon  i.  Diiii,  4Siinity,  376. 
HalM]>  V.  Wbitiwr,  4  Jtfoaan,  306.  33a.  Smith  t.  Sutat,  4  GiU  4-  Ahm. 
310. 

k  Salmon  v.  Dana,  4  Bianty.  375. 

•  Ex  pnrM  HodgkiDBon,  19  Fmy,  391. 

1  Siead  V.  Salt,  3  Bingkam'i  Sep.  101.  Ktrlbtu  t.  Ferrer,  1  FeUr^  W- 
S.  B*f.  S31.  Bochaaan  t.  Coitj,  19  /dImmi'i  S.  137.  LomadoD  *.  Gor- 
don, cited  in  1  StiuT^  TnttUtUiont  of  Ihe  Lata  e/  SeUtand,  p.  141 ;  edit,  by 
Mora,  1833.  Centra,  Te; lor  1.  Coiyeli,  13  Serg.  f  B.  343.  Sonthard  t. 
Steale,  3  Manroe't  B.  433. 

•  Story  on  Farlnerthip,  170.  By  (he  civil  and  ihe  French  law,  one  pan. 
ner  caQDOteampromBe  a  auit,  or  submit  a  conlroveier  10  arbitration,  without 
the  cooaant  of  his  awociiiea.  Dig.  3.  3.  60.  Falkier,  it  Seeiftii,  n.  68. 
Nor  can  one  parluer  retain  an  attorney,  with  power  to  appeal  and  act  fw  th* 
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(7.)  Haw  far  by  admittiont  ofdel4. 

The  EickDowledgmeat  of  an  antecedent  debt  hy  ft 
single  partner,  durii^  the  continuance  of  tbe  partner- 
ship, will  bind  the  firm  equally  with  the  creation  of  the 
debt  in  the  first  instance ;  and  it  will  take  the  case  out 
of  the  statute  of  limitations,  if  it  be  a  clear  and  unquali- 
fied acknowtedgnient  of  the  debt.'  Whether  any  such 
acknowledgment,  or  promise  to  pay,  if  made  by  one 
partner  after  tbe  dissolution  of  the  partnership,  will 
bind  a  firm,  or  take  a  case  out  of  the  statute,  as  to  tbe 
other  partners,  has  been  for  some  time  an  unsettled,  and 
quite  a  vexed  question,  in  the  books.  la  Whitcomb  v. 
WkUu^,^  it  was  held,  that  the  admission  of  one  joint 
maker  of  a  note  took  the  case  out  of  tbe  statute  as  to 
the  other  maker,  and  that  decision  has  been  followed 
in  this  country .c  The  doctrine  of  that  case  has  even 
been  extended  to  acknowledgments  by  a  partner  after 
the  dissolution  of  the  partnership,  in  relation  to 
antecedent  transaclions,  on  the  'ground  that  as  '50 
to  them,  tbe  partnership  still  continued.^      But 

Gim  ID  in  actioo  igiiut  it,  for  i)u«  vonld  be  bgyood  ihe  ordiurr  datiu  of 
tbe  niUtioiuhip,  lod  would  eipoie  the  innocent  paiuer  to  judgment  sad 
•ucDtion  wiiboHt  bii  kaowledge  or  conaent.  Uunbridge  v.  De  la  Cronee, 
(«ii^  in  ibe  Lttt  MtfMtat  for  Fab'r,  IS47,  p.  73.) 

■  PiUuB  *.  roalar,  I  B.  ^  Crttt.  34&  Burleigh  t.  Bloti,  8  ui.  36.  CoU- 
yir  •«  Porta.  986 — 33(L  The  suDe  principle  eppliee  m  (o  tbe  idmlMion  « 
miveprannlation  of  faeu  by  one  putDci  relallTi  to  t  puloenbip  treniic 
lien.     CUlyer  an  f art.  290.     Stery  aaFartntnkif,\GO. 

»  Ding.  Etp.  653. 

•  Beund  ?.  LMbn^  i  Conn.  Jttp.  S3G.  Hunt  t.  Bcidgbe^,  3  FUk.  Stf. 
581.  Ward  v.  Howell,  5  Harr.  f  Jakm.  60.  Walton  t.  RobJMDn,  5  Irt- 
Mi,  y.  C.  £«v  Jbji.  341.  Br  Ma-.  B.  S.  c.  190.  see.  14,  one  joint  pro. 
tniaarr  Ji  not  aSeeiad  bj  tbe  kdmiaion  of  ibe  otber. 

'Wood  T.  Bnddick,  1  Tanat.  Stp.  104.  Lacej  v.  M'Niell,  4  Datil.  ^ 
i^  T.  Cddy  V.  Sbepberd,  11  Pick.  406.  Auatia  t.  Boatwick,  9  Conm. 
Btf.  496.  Haodricki  v.  Campbell  &,  Clarke,  1  BaOiy't  S.  C.  Rep.  533. 
Simpaoa  t.  G«dde«,  9  Kay**  Eep.  533.  Fiiher  t.  Tucker,  1  iPCaTift  C%. 
Mtf.  190.  FallQwa  t.  Goimarin,  DudUy'i  Ga>.  Bip.  lOa  BrewBler  1. 
Hudeman,  iHi.  140.    GraenlaarT.  Qoincy,  3  Faajitld,  IL 
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'  there  have  been  qualifications  annexed  to  the  general 
>  principle;  for,  after  ibe  dissolution  of  a  partnersliip,  the 
^  power  of  the  members  to  bind  the  firm  ceases,  and  an  ac- 
knowledgmentofa  debt  will  not.oritself,  be  sufficient,  in- 
asmuch as  that  would,  in  effect,  be  keeping  tlie  firm  in  life 
s.  and  activity.'     To  give  that  acknowledgment  any  force, 
the  existence  of  the  original  parlnership  debt  must  be 
J  i   )JJ   proved,  or  admitted  a/(unJe;  and  tlien  the  confession  of 
'jf^  y  ^   a  partner,  after  the  dissolution,  is  admissible,  as  to  de- 
*i  J  iJ  *)    "*8'"^3  "ot  barred  by  the  statute  of  Iimitalions.>>     Of 
■^  ^   ^  J    late,  however,  the  decision  in  Whitcomb  v.  Whitifig  has 
x  >■   ^>  V    been  very  much  questioned  in  England  ;  and  it  seems 
fi    >^    now  to  be  considered  as  an  unsound  authority  by  the 
T  ^S»    court  which  originally  pronounced  it."     And  we  have 
J  _^J    high  authority  in  this  country  for  the  conclusion,  that 
CJ     -Tv    the  acknowledgment  by  a  partner,-afLer  the  dissolution 
-""    ^    .   «f  the  partnership,  of  a  debt  barred  by  the  statute  of 
'^  ^1    *    limitations,  will  be  of  no  avail  ngainst  the  statute,  so  as 
'    "{.•>_    to  take  the  debt  out  of  it  as  to  the  other  partner,  on  the 
;    ^«^  .ground  that  the  power  to  create  anew  right  against  the 
r-  '.^       I  partnership  does  not  exist  in  any  partner  after  the  dis- 
^"^  solution  of  it;    and  the  acknowledgment  of  a  debt, 
-     JvJ     — _- 


•  Hacker  t.  pBtrick,  3  JoAm.  Stp.  536.  Witdrn  t.  Sheibume,  15  iUd. 
409.  Baker  v.  Suckpole,  9  Qnnti,  420.  Shelton  * .  Cooke,  9  Mwff.  191. 
Chaidoa  *.  Colder,  S  Ciiiitt.  Rip.  B.  C.  685.  Fiiher  v.  I'ncker,  1  HtCor^i 
Ch.  Rip.  S.  C.  177.  179.  Wslker  v.  Duberry,  1  JUsraJL  Btf.  189.  Licko- 
tnette  V.  TbocnsB,  5  Bub.  Laui:  R.  172. 

•■  'bil'i  1  '  "■" — I  "  fr^-Z.."'/  ''"''  JohriMn  T.  Beardrtee.  15  iHJ. 
3.  CaJyv.  Shepherd,  11  i'ici.40'0.  liiab»nv.Baji,i Paige,  n.  Green. 
leafv.  Quincy,3  Fairfield.  II. 

•  BrandramT.  Wharron,  1  B.  ^  Ald.AeS.  Atkioii.  Tiedgcdd,  3  Botdw. 
f  Cren.  S3.  Bui  in  Ferhani  *.  Rayoall,  9  Maore't  C.  B.  Stp.  566,  the  on. 
ibariiy  of  the  case  of  Whiteomh  v.  Whiting  is  rciualaled  ;  nnd  iL  wtu  beld 
to  coniain  sound  doctrine  lo  the  cxienl,  thai  an  Hcknnwledgment  wiihin  ihe 
sii  yean,  by  one  oftno  makers  DTajoint  and  uvanil  nols,  revives  tbe  debt 
Bgainai  boih,  tbougb  tbe  oiher  bad  signed  ihe  na<e  oi  a  surely.  Pesae  t. 
Hirsi,  10  IhniMi.  i  Creu.  132.  Fritchar  t.  Draper,  1  Suttelt  <f  Myliw,  191. 
8.F. 
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j  barred  by  the  Btatnte  of  limitationa,  is  not  the  mfere 
I  continuation  of  tbe  original  promise,  but  a  new  contract, 
t  springing  out  of,  and  supported  by,  the  original  con- 
I  eideration.     This  is  the  doctrine,  not  only  in  New-York, 
Indiana,  FeuosylTania,  Teonessee,  Georgia  and  Louisi- 
ana, but  in  the  Supreme  Court  of  the  United 
'States  ^   and  the  law  in  England,  and  in  this    *61 
cotiDtiy,  seem  equally  to  be  tending  to  this  conclu- 
8ioD>    But  there  is  a  distinction  between  an  acknow- 
ledgment which  goes  to  create  a  new  contract,  and  the 
declarati(Hi&  of  a  partner,  made  after  the  dissolution  of 
the  partnership,  concerning  facts  which  transpired  pre- 
vious to  that  event ;  and  declarations  of  that  character 
are  held  to  be  admissible.B 

■  Belt  T.  Moniaoo,  1  Fil4rr  V.  S.  Rtf.  351.  Levy  t.  Cader,  IT  Serg.  # 
lUmU,  136.  3e4righl  t.  Cnighsad,  1  Frnn.  Btp.  135.  Tindes  r.  La. 
hioat,  2  Bliuif.Ind.Stp.  311.  Hopkim  <r.  Bauki,  7  Cmin,  650.  Baker. 
T.  Btackpoole,  9  ibid.  430.  B(ew>(«r  t.  Hardeman,  Dadlafi  Sep.  138. , 
Lambetb  t.  Tawter,  G  RMhkm,  LeuU.  E.  138.  Veadfek  v.  Hoi-oeU,  3.; 
Bumpk.  19a.  BUpbam  >.  Patlcnon,  3  &I?Lt»n't  E.  87.  In  thii  laii  aaae, 
Mr.  Justice  M'Lean  coniideM  the  EnglLsh  rule,  that  ihe  adminiaii  o(  one . 
partner,  made  after  ibe  diMelalian  of  ihe  putaeiBbip.  and  even  ali  a  paj. . 
■ent  made  \a  him  after  tbe  dbiolntion,  is  good  eTidence  lo  bindi.  tbe  otber 
pamierB,  to  be  well  rauled  aad  apon  laund  priaRipiea;  but  b«  jieJda  bil 
barter  jadpnent  to  tba  contrarf  dociriae,  act  tied  by  the  wcl£bi,of  Americac 
aolhoritr. 

a  Thia  it  conirnrr  to  »  deciaion  in  Norib  Carolina,  in  M'Intrre  t.  Oliver, 
3  Hamkt,  900,  and  reeognlied  ia  Willia  i.  Hill,  3  Dn.  iBoltU.  334,  and  in 
WalcoD  T.  Robinaon,  &  TitdiU,  L.  Stp.  341 ;  bat  it  way.  novbe  conaidered; 
at  Ihe  better  and  mote  anthorilitive,  and  peihapi  iha  aettled  doctrine.  By 
the  E^ngiiab  buIuIb  ot  9th  May,  1838,  ontiiled,  "An  act  mnderitix  a  «hl. 
tan  iDemoraiidiiB  necaiiaiy  to  the  Talidity  Df.cortMa  pniniaea  and  engif  e. 
nenlB,''  it  ta  daelaicd,  in  reference  to  BcknowiedgmenU  and  proifiiaea. 
oSeredin  eiidanea  to- take  oasei  out  of  the  slatiue  of.limitalioni,  ibal  joint 
eooRBCIor*,  at  aiecMon,  or  adminialrators  of  an;  eonlractor,  iball  not  be 
ekMgeabte  innapect  of  aay  written  acknowlldgnieni  of  bis  co.  con  tractor, 
Ae.,thoagb(uebea-convactor,htaai«cuMis,&:c.,raar  be  rendered  liable  by 
firtae  of  tueh  new  aekDowledgment  or  pcomiac.  The  likt  law  in  ^oaa. 
&  &  c  130.  eee.  14.  Gay  t.  Bowen,  8  Afetc  S.  100.  Cady  t.  Shepherd. 
11  Picl.  400. 
•  Parker t.  Merrill,  G  Oreenlff,  41.    Mann  t.  Lookc,  UN. IT.  Srp. 3'[6^. 

Vol.  in.  6 
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If,  however,  in  the  terms  of  dissolution  of  a  partner- 
ship, one  partner  be  authorized  to  use  the  name  of  the 
tirm  in  the  prosecution  of  suits,  he  may  bind  all  by  a 
note  for  himself  and  his  partners,  in  a  matter  concern- 
ing judicial  proceedings." 

(8-)  Dealing  on  separate  account. 

The  business  and  contracts  of  a  partner,  distinct 
from,  and  independent  of,  the  business  of  the  partner^ 
ship,  are  on  his  own  account ;  and  yet  it  is  said,  that 
one  partner  cannot  be  permitted  to  deal  on  bis  own  pri- 
vate account  in  any  matter  which  is  obviously  at  va- 
riance with  the  business  of  the  partnership,  and  that  the 
company  would  be  entitled  to  claim  the  benefit  of  every 
such  contract''  The  object  of  this  rule  is  to  withdraw 
from  each  partner  the  temptation  to  bestow  more  atten- 
tion, and  exercise  a  sharper  sagacity,  in  respect  to  his 
own  purchases  and  sales,  than  to  the  concerns  of 
*o2  the  partnership  'in  the  same  line  of  business* 
The  rule  is  evidently  founded  in  sound  policy ; 
and  the  same  rule  is  applied  to  the  case  of  a  master  of 
a  vessel,  charged  with  a  cargo  for  a  foreign  market, 
and  in  which  he  has  a  joint  concern.^  But  a  per- 
son may  become  a  partner  with  one  individual  of  a 
{)3rtnership,  without  being  concerned  in  that  partner- 
ship ;  for  though  A.  &  B.  are  mercantile  partners,  A. 


•  Bunon  t.  Issit,  5  Bnna.  ^  Aid.  3G7. 

t  Polhirr,  Traiti  da  Can.  de  Sae.  No.  59.  Glaninglon  T.  TbwaiieB,  1 
Sim.  4-  Stu.  133.  FcBlhcrBtonhaugh  v.  Fcnwick,  IT  Veity,  S98.  Barton 
«.  Wockoy,  Madd.  4-  Geld.  367.  6  Madd.  B.  367.  Riincll  t.  Aunwick,  1 
fUit.  n.  52.  FawcGit  V.  WhilehoiiRe,  7  Suttell  ^  Mylat,  133.  148.  Iq  ibe 
I'lES  fram  Vetey,  one  porlner  bad  Becrelly,  for  bis  own  benelit,  obtained  * 
.sncwDl  of  the  leaee  of  llie  promisea  where  Ihe  joint  irade  wu  carried  on, 
and  ihe  Icaao  yiaa  bcld  to  be  a  trust  fur  tba  benefit  of  ihn  iKkDartnenhip. 
See  ivfra,  vot.  iv.  371. 

•  Bmilay  Paty,  Omr>  dt  Droil  Com.  toma  iJ.  94. 
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may  form  a  separate  partnership  with  C,  and  the  latter 
would  have  no  right  to  a  share  in  the  profits,  nor  would 
he  be  bound  for  the  engagements  of  the  house  of  A.  &. 
B.  because  his  partnership  would  only  extend  to  the 
bouse  of  A'  &C.>  But  such  involved  partnerships  re- 
quire to  be  watched  with  a  jealous  observation,  and  es- 
pecially if  they  relate  to  business  of  the  same  kind,  in- 
asmuch as  the  attention  of  the  person  belonging  to  both 
firms  might  be  distracted  in  the  conflicts  of  interest,  and 
bis  vigilance  and  duty  in  respect  to  one  or  the  other  of  the 
concerns  become  much  relaxed.  Partners  are  bound  to 
ciHiduct  themselves  with  good  faith,  and  to  apply  them- 
selves with  diligence  in  the  business  of  the  concern,  and 
not  to  divert  the  funds  to  any  purpose  foreign  to  the 
trust'' 


•  Ei  pane  Barrow,  3  Batt'i  Cmu  in  BankrHftc),  SS3.  GlouiuBioa  t. 
Thwtiies,  1  Sm.  ^  5tu.  134. 133.  Lord  Eldon  there  rerera  to  the  cue  of 
Sir  Chules  Raymoad,  u  conliining  the  dndriae.  Ii  wu  &lio  the  docuioe 
of  the  civil  law,  and  ia  ibe  law  of  thoie  ooontrjei  which  follaw  the  civil  law. 
SfcH  nn  tteimt,  mew  taeim  tun  ett.  Dig.  IT.  3.  30.  Pvlkitr,  Traiti  du 
Can.  dt  Sae.  No.  91.  Brik.  IomL  vol.  ii  G.  3.  see.  23.  BtWi  Com.  vol.  ii- 
651.  CivU  Code  af  Lemtiana.tiU  3843.  Tbere  can  be  no  doubt,  eiid  Lotd 
Ch.  J.  Eyn,  1  Bo*.  ^  Pall.  MG,  thai,  as  belwesD  tbentBelvet,  a  partnership 
mar  l>a*o  transactioiu  with  aa  individuBl  pantier,  or  wilb  two  or  more  of 
the  partners,  having  their  aeparale  citale  engaged  ia  Bome  joint  coneom,  in 
which  the  general  pattnerahip  is  not  inlereiled  ;  and  ihatlhef  may  convert  ihe 
joint  property  of  the  general  pBTtnecabip  inia  the  arparalB  property  of  an 
iltdividDal  partacr,  or  into  the  joint  property  of  two  or  more  partnen,  or 
t  eametna.  See,  aba,  Gmt  on  Partnerthip,  p.  75.  CoUfer  on  Tartnerthift 
Vf.  175—178.     Storjr  en  PorlnertjUp,  p.  330 

a  Stonghton  v.  Lynch,  I  Johnt.  Ck.  Sep.  470.  Long  v.  Majeatre,  iUrf. 
305.  Paueeit  v.  Whilehooas,  1  Auai.  ^  ilfyitu,  133.  CoUgtr  on  Partner- 
tkip,9t.  If  the  parmership  lafTera  loas  from  the  grou  negligence,  unakil. 
lidneas,  fraud  or  wanton  misconduct  of  a  pirlnsr,  in  the  couim  of  their 
bnaineas,  or  from  a  known  deviation  from  the  parlnerehip  DrticloB,  he  ia 
ordinarily  reaponnble  over  to  the  other  parlneia  for  alt  loeses  and  damages 
aoatained  Ihsreby.  Haddeford  v.  Aostwiclt,  1  Sim.  B.  B9.  Pothitr,  de 
&eirt<,  n.  133.    Storyon  Partiufkip,  2GI—S67. 
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m.  Of  the  dutotuHon  tf  fortnenhip. 

If  a  partnership  be  formed  for  a  singLe  purpose  or 
transaction,  it  ceases  as  soon  as  the  basiness  is  com- 
pleted ;  and  nothing  can  be  more  natural  and  reasonable 
than  the  rule  of  the  civil  law,  that  a  partnerdiip  in  any 
buainess  should  cease  when  there  was  an  end  put 
*63  to  the  business  itself.*  If  the  'partnership  be  ^  a 
definite  period,  it  terminates  of  course  when  the 
period  arrives.  Bnl  in  that  case,  and  in  the  case  in 
which  the  period  of  its  duration  is  not  fixed,  it  may  ter- 
minate from  various  causes,  which  I  shall  now  endea- 
vour to  explain,  as  welt  as  trace  the  consequences  of 
the  dissolution. 

A  partnership  may  be  dissolved  by  the  voluntary  act 
of  the  parties,  or  of  one  of  them,  and  by  the  death,  in- 
sanity or  bankrnptcy  of  either,  and  by  judicial  decree, 
or  by  such  a  change  in  the  condition  of  one  of  the  par- 
ties as  disables  him  to  perform  his  part  of  the  duty.  It 
may  also  be  dissolved  by  operation  of  law,  by  reason 
of  war  between  the  governments  to  which  the  partners 
respectively  belong,  so  as  to  render  the  business  carried 
on  by  the  association  impracticable  and  unlawful. i> 

(1.)  D'utolwtwn  by  ike  voluntary  act  of  either  partner. 

It  is  an  established  principle  in  the  law  of  partner- 
ship, that  if  it  be  without  any  definite  period,  any  part- 
ner may  withdraw  at  a  moment's  notice,  when  he 
pleases,  and  dissolve  the  partnership.^    The  civil  law 


'fMl.3.3G.G.  £itJncto  tvlgteU,  foUilur  adjuncttim,  Ftthirr,  Traili 
du  On.  dt  Sue.  Nm.  140—143,  iilua'uiLCB  this  rule  in  hii  usual  muiDer,  by  a 
nambsT  of  plain  and  familiar  eiamplea.     16  Jahnt.  Rtp.  491.  S.  F. 

k  /Mt.  3.  3fi. «ec  .7. 8.  Finnitx.  h.  t.  3. 36, 4.  Buh.  in  I«it.  lib.  3.  tii.ae. 
■«c.  6.  FothitT,  Traiti  du  Con.  dr  Soc.  Nag.  147,  148.  11  Vfty,  5.  1 
Sto4R*l.  Sep.  4S0.  508.    16  Johtu.  Sep.  491. 

•  Peacock  r.  PeieiKk,  16  Vetcy,  49.  F«atlientonhtu«li  v.  Fenwick,  17 
Vutf,  398.    Lord  Eldoa,  in  1  Swantl.  Sip.  508. 
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coatains  the  same  rule  on  the  subject.*  The  existence 
of  eDgagemeDts  wilh  third  persoos  doei  not  prevent  the 
dissnlntion  by  the  act  of  the  partiest  or  either  of  them, 
though  those  eogagements  will  not  be  a&cted,  and  the 
partnership  will  stiU  continue  as  to  all  antecedent  con- 
cema,  until  thej  are  duly  adjusted  and  settled.^  A 
reasonable  notice  of  the  dissolution  might  be  veiy 
'advantageoas  to  the  company,  but  it  is  not  requi-  *64 
site ;  and  a  partner  may,  if  he  pleases,  id  a  case 
free  from  fraud,  choose  a  very  unseasonable  momeDt 
for  the  exercise  of  his  right.  A  sense  of  common  inter- 
est is  deemed  a  sufficient  security  a^^ainst  the  abuse  of 
the  discretion.^  Though  the  partnership  be  constituted 
by  deed,  a  notice  in  the  gazette  by  one  partner,  is  evi- 
dence of  a  dissolution  of  the  partnership  as  against  the 
party  to  the  notice,  even  if  the  partnership  articles  re- 
qoire  a  dissolution  by  deed.^ 

But  if  tbe  partners  have  formed  a  partnership 
by  articles,  for  a  definite  period,  in  that  case  it 
is  said,  that  it  cannot  be  dissolved  without  mu- 
tual consent  before  the  period  arrives.*  This  is 
tbe    assumed  principle  of  law   by  Lord  Eldon,  in 


•/Mf.3.36.4.    £W(.4.97.5. 

*  Fatldtr.  TraUi  iu  Cm.  4t  Sac.  No.  ISO,  nji,  that  the  dinoluaon  bf  tlw 
■ct  of  ■  putjt  oa^t  to  be  doae  in  good  f*ith,  sod  teMonablj— ^kt  («m 
/•da  btnajutt  it  Itrnpatm,  He  etalsB  ihe  com  of  an  advinlaieaua  bar. 
gun  r»r  ihe  ponnan  beiDg  id  coDlsmplation,  and  one  of  them,  wilh  a  *iew 
10  appropiiiie  tbe  bargein  to  hinMelT,  anddenlr  diaaolTei  the  pannenblp. 
A  diaacdntioa  at  each  a  moment,  hs  juitlj  eoncladee,  would  be  unaTailiiv- 
Thia  genenl  role  wai  alio  ihe  doctrine  of  ihe  citil  law,  Intt  3.  tiu  K 
Big.  17.  a.  65.  4.  Dtmal,  b.  t.  tit.  B.  aeo.  ft.  Coda  Cieil  tf  Ftanet,  arli 
1BG9.  1870,  1871,  Cbdt  a/  XoKwraao,  art  9855  to  art.  &8S9.  3  StlPt 
Cham.  533,  533.    Diatriei  Coiui  of  Maine,  F«b.  1846,  Uailed  Siaua  t. 

•  17  Vttg,  308, 309. 

*  Doe  and  Waithmnn  w.  Mites,  1  StarkU'a  N.  P.  IBl.  C«tty«r  on  Fart. 
154.    Slory  on  PartnrrMp.  390. 

•  Gnt  •■  Fartntrikip,  303.  30S.  adlc  PhiL  1835. 
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Peacock  v.  Peacock,^  and  in  Crawthay  v.  Mavh,^  and 
by  Judge  WashingtoD,  in  Pearpoint  v.  Graham^  and 
yet,  in  Margvand  v.  New-Tork  Man,  Company,^  it  was 
held,  that  the  voluntary  assignment  by  one  partner  of 
all  his  interest  in  the  concern,  dissolved  the  partnership, 
though  it  was  stipulated  in  the  articles  that  the  partner- 
ship was  to  continue  until  two  of  the  partners  should 
demand  a  dissolution,  and  the  other  partners  wished 
the  business  to  be  continued,  notwithstanding  the 
assignment.  And  in  Skinner  v.  D<^ton,*  it  was  held 
by  one  of  the  judges,*"  that  there  was  no  such  thing  as  an 

indissoluble  partnership.  It  was  revocable  in  its 
•65    own  nature,  and  each  party  might,  by  giving  "due 

notice,  dissolve  the  partnership  as  to  all  future 
capacity  of  the  firm  to  bind  him  by  contract ;  and  he 
had  the  same  legal  power,  even  though  the  parlies  had 
covenanted  with  each  other  that  the  partnership  should 
continue  for  such  a  period  of  time.  The  only  conse- 
quence of  such  a  revocation  of  the  partnership  power 
in  the  intermediate  time,  would  be,  that  the  partner 
would  subject  himself  to  a  claim  of  damages  for  a 
breach  of  the  covenant.<  Such  a  power  would  eeem 
to  be  implied  in  the  capacity  of  a  partner,  to  interfere 


•  16  Vtif,  56. 

»  1  Smant.  Btp.  495. 

•  4  fFatlk.  C.  a  Btp.  334. 

<  17  JahM.  Btp.  S35.    1  Wkarbm,  381. 38S.  S.  P. 

•  19  JoAnt.  Sip.  538. 

'  Mr.  JmUm  Plslt  V 

I  In  Bishop  V.  Brecklei,  1  Hqffman't  CL  S.  534,  i(  wu  coiiMder«d  lo  be 
rattier  doubiTu!  wheiher  eiihei  psriy  mi^l  diMolve  ihe  i>arii>"^P  ■'  pl6*> 
■are  upon  due  nalicc,  end  jret  ihe  tale  of  the  civil  Uw  wis  deemed  (be  nio«t 
teuon&ble.  Bui  Mr.  Jiuitce  Story,  in  hii  Coramtntarin  on  Parttierthip,  p. 
397,  coniiden  It  quite  uarewonible  to  ■lloT  i  partner  to  dinolTe  ihs  pan. 
nenhipnu  tpante  from  mere  csprice.and  la  the  great  iajurf  of  the  concern, 
end  that  ii  ought  not  to  be  done  except  under  reaionable  c 
Seein/ra,p.  61. 
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and  dissent  from  a  purchase  or  contract  about  to  be 
made  by  his  associates ;  and  the  coDimentators  on  the 
Institutes  lay  down  ihe  principle  as  drawn  from  the 
(»vil  law,  that  each  partner  has  a  power  to  dissolve  the 
connection  at  any  timei  notwithstanding  any  convention 
to  the  contrary,  and  that  the  power  results  from  the 
nature  of  the  association.  They  hold  every  such  con- 
vention null,  and  that  it  is  for  the  public  interest  that  no 
parmer  should  be  obliged  to  continue  in  such  a  partner- 
ship against  hie  will,  inasmuch  as  the  community  of 
goods  in  such  a  case  engenders  discord  and  litigation.* 
The  marriage  of  a  feme  lole  partner  would  likewise 
operate  as  a  dissolution  of  the  partnership ;  because  her 
capacity  to  act  ceases,  and  she  becomes  subject  to  the 
control  of  her  husband  ;  and  it  is  not  in  the  power  of 
any  one  partner  to  introduce,  by  his  own  act,  the  agency 
of  anew  partner  into  the  firm." 

(2.)  By  the  death  o/apartner. 

The  death  of  either  party  is,  ipto/acto,  from  the  time 
of  the  death,  a  dissolution  of  the  partnership,  however 
numerous  the  association  may  be.  The  personal  quali- 
ties of  each  partner  enter  into  the  consideration 
*of  the  contract,  and  the  survivors  ought  not  to  be  *S6 
held  bound  without  a  new  assent,  when,  perhaps, 
the  abilities  and  skill,  or  character  and  credit  of  the 
deceased  partner,  were  the  inducements  to  the  forma- 
tion of  the  connection.^!    Fotbier  says,  that  the  repre- 


■  Adte  «ulem  vmm  ett  ex  italara  MM  toeittatU  uniul  dinrmu  latum 
dittolvi,  Mt  qaameu  ah  iniiia  comtnerit,  «( tocutut  ptrjitliio  dai^ifel,  aut  lit 
lieeret  ab  n  TttiUn  invilii  eaterii;  tamtn  tale  pactum,  lanquam  faetam 
entlrm  uataram  toeieiatit,  cbjbm  in  alenmtn  nulla  ceilui  tit  conlemniirt  lUfl. 
Vinniaa  in  Imt.  3.  9&  i.  pi.  1.  Firritrt,  ibid,  tomo  v.  156.  Dig.  IT.  2. 14. 
Dtmta,  b.  1.  tiL  8.  MO.  5,  and  on.  t  lo  8,  by  Sirahin. 

t  Herat  T.  Baroaod.  4  Bin*.  360. 

*  Psliitr,  TraUi  4t  C»n.  dt  &c.  No.  146.    liut.  3. 96. 5.    Vinniat,  b.  (. 
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sentatives  of  the  deceased  partner  are  bound  by  new 
contracts  made  in  the  name  of  the  partoershipi  by  the 
survivor)  until  notice  be  given  of  the  death,  or  it  be  pre- 
sumed to  have  been  received.*  But  Lord  Eldon  was 
of  opinion  that  the  death  of  the  partner  did,  of  itseify 
work  the  dissolution ;  and  he  was  not  prepared  to  say, 
notwiihstanding  all  he  had  read  on  the  subject,  that  a 
deceased  partner's  estate  became  liable  to  the  debts  of 
the  continuing  partners,  for  want  of  notice  of  such  dis- 
solution.'' In  the  Roman  law,  and  in  the  commentaries 
of  the  civilians,  every  subject  connected  with  the  doc- 
trine of  partnership  is  considered  with  admirable  saga-  ' 
city  and  precision  ;  but,  in  this  Instance,  the  rule  was 
carried  so  &r,  that  even  a  stipulation  that,  in  the  case 
of  the  death  of  either  partner,  the  heir  of  tbe  deceased 
should  be  fidmitted  into  the  partnership,  was  declared 
void.'  The  provision  in  the  Koman  law  was  followed 
by  Argou,  in  his  Institutes  of  the  old  French  law.^ 
Potbier  was  of  opinion,  however,  that  the  civil  law 
abounded  in  too  much  refinement  on  this  point ;  and 
that  if  there  be  a  provision  in  the  original  articles  of 
partnership  for  the  continuance  of  the  rights  of  partner- 
ship in  the  representatives  of  the  deceased,  it  would  be 
valid.*    His  opinion  has  been  followed  in  the  Code 


Peirce  r.  Chunlwrliin,  9  Ttny,  «n.  33.  Lord  Eldoo,  Tulliun)'  t.  Noble, 
3  MtrivaU,  C14.    Crawsbar  v.  Hauls,  1  S»arat.  Sep.  S09,  and  now,  ihii. 

>  Palhier,  Traiti  da  Con.  de  See.  Noi.  156,  1ST.  The  Romao  law  «]■<> 
required  notice  to  the  siuvivtng  pnrtnen  of  tbe  death  of  any  piilner,  befor* 
(hat  event  disiolved  the  partnenhip.    Dig.  17.  S.  65.  10. 

B  Crawibay  v.  Collins,  15  Vriey,  SSS.  Kinder  T.  Taylor,  cited  id  Gov  m 
Parinerihip,250.  Vnlliamy  v.  Noble,  3  itfrnnak,  614.  The  lam  oT  Lou- 
isiana do  not  reco^ise  anjr  authoritj'  JD  a  mirvirins  partner,  and  be  cannot 
adminiaier  the  sfiecia  of  lbs  partnerahip  until  duly  appointed  adminialraior. 
Nottebe  V.  McKinney,  6  SMniea,  B.  IS. 

•  Dig.  17.  S.  35. 52.  59, 

•  Intl.  an  Droit  Franeoii,  1,  3.  c  23. 

•  PothitT,  Hi.  tuf.  No.  14S. 
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NapoUim^  and  in  the  Engliahlaw,  such  aprovis- 
ioQ  Id  the  articles  of  paitoerahip  for  *the  benefit  of    *57 
the  representatives  of  a  deceased  partner,  is  not 
qnestioDed;  and  it  was  expressly  sustained  by  Lord 
Talbou* 

A  community  of  interest  still  exists  between  the  snr* 
vivor  and  the  representatives  of  the  deceased  partner ; 
and  those  representatives  have  a  right  to  insist  on  the 


■Art  1868. 

*  Wnihun  *.  HodlMlon,  1  Stumtta*.  514,  nola.  Cnwtb*;  v.  Mania,  1 
Suamtm,  531.  CMstr  om  Put.  5,  &  See,  ibo,  Pmtcc  v.  dumbeiUiii, 
3  F«aey,  *ra.  33.  Balmain  t.  Shore,  9  Vaef,  500.  Wariier  t.  CunniDg. 
hun,  3  One**  Port  Cat.  76.  Graii  t.  Bariird,  1 1  Sag.  ^  SaviU,  41.  SchoU. 
field  T.  Eiclutbergsr,  7  PfIit*' 17.  S-JUf.  586.  If  ooa  partner,  by  will,  con. 
DnacabMilianofatoek  inapartnmliipfcvadBfimte  pariod,  and  ibe  part- 
iwnhip  be  ooniinned  after  lua  death,  and  bccomea  inaalreQi,  iba  partngnhlp 
creditor!  haTS  no  claim  over  Ibe  geDsral  crcdilon  to  the  laaela  in  the  baoda 
of  the  rsprewDtativea  of  the  deceaud,  except  aa  la  the  ataeU  veiled  in  ihe 
partneiahip  fnnda.  Ex  parte  Garland,  10  Vttty,  110.  RlkJn  v.  Piikin,  T 
Onm.  Stp.  307.  ThompMm  v,  Andrewi,  1  Mjbu  f  Ktnt,  116.  In  the 
caie  of  the  Loniiiana  B*i^  t.  KenneHi  succeiaion,  1  Miller'*  Jjoom.  Stf. 
384,  after  an  eiieniive  eiaminetlaD  of  the  commercial  Isni  and  niages  of 
Eorope  and  the  Unitad  Stalea,  it  waa  conaidered  to  be  a  doubtful  point, 
vbetharuipnlarioiMineaolnctaof  partnerahip,  that  they  majr  be  continued 
after  die  death  of  one  of  the  parinen,  for  the  benefit  of  (he  heira,  were  bind- 
ing on  tha  Uller  wilboat  their  conaenL  Tbey  were  not  «o  biading  in  Loni*. 
iua  at  the  liiae  of  tfte  adoption  of  the  code  oflSOS.  The  belter  opinion  ia, 
thai  ther  are  not  aoy  where  abaolntelj  binding.  It  ii  at  the  option  of  tho 
lepteeentativea,  and  if  they  do  not  conaeni,  the  deaihofihe  party  pula  an  end 
to  the  partoetabip.  If  no  notice  or  dineni  be  giTcn,  it  ia  aiid  thai  a  con- 
^nation  of  the  partnership  will  be  preinmed.  Pigott  v.  Bogley,  SfGtt.  ^ 
Tmage,  569.  Korahaw  v.  Matlhewa,  3  Sun.  69.  CaUjrrr  m  Pirtntrghif, 
ISO — 12S.  If  the  aurviror  catrie*  on  tbe  bnaineea  without  the  aaaentofthe 
reprcsentatiTea  of  Ihe  deceaaed  partner,  they  have  their  election  to  take  a 
■  (hare  of  the  profita,  or  iotereat  on  the  amount  of  their  (bare.  Millard  v- 
Banndell,  BmrringUii't  IBck.  Ck.  B.  373.  The  general  principle  ii,  that  the 
laaela  of  a  deceaaed  partner  are  not  liable  for  debts  contracted  aAer  the  tea. 
tetoi*!  death,  except  under  the  direction  of  bia  will,  (niboriiing  such  contin- 
uance of  the  trade,  and  new  creditor*  are  confined  to  the  fnnds  embarked  in 
■sch  trade,  and  to  the  personal  reaponaibility  of  the  party  who  eontinnci  tbe 
mde,  whether  a*  executor,  trualee  or  partner,  nnlen  the  teatalor  had,  by 
will,  bound  hii  geucral  Mseta.    Burwetl  r.  Uandeville,  9  Kowari  B.  50. 
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application  of  the  joint  property  to  the  payment  of  the 

I  joint  debts,  and  a  due  distribution  of  the  surplus.  So 
ilong  as  those  objects  remain  to  be  accomplished,  the 
partnership  may  be  considered  as  having  a  limited  con- 
I  tinuance.  If  the  survivor  does  not  account  in  a  reaaona- 
i  ble  time,  a  Court  of  Chancery  will  grant  an  injunction 
to  restrain  him  from  acting,  and  appoint  a  receiver,  and 
direct  the  accounts  to  be  taken.'  If  the  surviving 
partner  be  insolvent,  the  effects  in  the  hands  of  the  re- 
presentatives of  the  deceased  partner  are  liable,  in 
equity,  for  the  partnership  debts  ;  and  it  is  no  objection 
to  the  claim  that  the  creditor  has  not  used  due  dili- 
gence in  prosecuting  the  surviving  partner  before 
•68  "his  insolvency ;  for  the  debt  is  joint  and  several, 
and  equally  a  charge  upon  the  assets  of  the  de- 
ceased partner,  Emd  against  the  person  an  d  estate  of 
the  survivor.'' 

(3.)  By  the  imanity  of  a  partner. 

Insanity  does  not  work  a  dissolution  of  partnership, 
ipio/acu>.  It  depends  upon  circumstances  under  the 
sound  discretion  of  the  Court  of  Chancery.  But  if  the 
lunacy  be  confirmed  and  duly  ascertained,  tt  may  now 
be  laid  down  as  a  general  rule,  notwithstanding  the  de- 


>  Ez  pane  Ruffin.  6  FiMy,  196.  Hsrlz  v.  Scbrader,  8  Viiy,  317.  Ei 
pane  Wiltiwns,  IL  Vtieg,  5.  Peacock  t.  Peacock,  IG  Veteg,  ST.  Wilion 
*.  Greenwood,  1  Saamt.  Sep.  480.  Ciawihay  i.  Haule,  ibid.  50&  Murray 
T.  Mamford,  6  Cbxeeo,  441.    16  Jnhiu.  Rtp.  493. 

k  Hwnenler  t.  Lamberl,  S  /aim.  CK.  Stp.  508.  Mira  Sleach's  cue,  in 
DevajDoa  v.  Noble,  L  JUeriooIi'i  Sep.  539.  The  creditor  of  ihe  Gnn  majr 
•ue  ibe  surriving  pai-lncr,  and  ifae  repreienlativea  or  the  deceaaed  paimer, 
fnr  paymenl  out  or  the  aauu  of  the  deceaaed,  and  wilhoul  abowing  thai  the 
•UTTtThig  partner  was  iaaoWent.  WilLioson  t.  Hendetvoa,  1  Mylat  ^ 
Sunt,  582.  A  Barriviog  partner  maj  set  off  a  debt  of  the  partaenhip  agaiosl 
a  demand  against  hira  in  bis  own  tigfal,  lor  he  has  the  eicluslTe  control  and 
•etilemeatorihebwaeos.  Slipper  t.  Loiic.S  Trmt  £.  493.  Craig  t.  Hen. 
deraon,  3  Barr,  Pen.  B.  361. 
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cision  of  Lord  Talbot  to  tbe  contrary,  that,  as  partners 
are  respectively  to  contribute  skill  and  industry,  as 
well  as  capital,  to  tbe  business  of  the  concera,  the  ina- 
bility of  a  partner,  by  reason  of  lunacy,  is  a  sound  and 
just  cause  for  the  interference  of  the  Court  of  Chancery 
to  dissolve  the  partnership,  and  have  the  accounts  taken, 
and  the  property  duly  apphed.* 

(4.)  Bybanin^tcy  o/apartHtr. 

Bankruptcy,  or  insolvency,  either  of  the  whole  part- 
nership or  of  an  individual  member,  dissolves  a  partner- 
ship ;  and  the  assignees  become,  as  to  the  interest  of 
Uie  bankrupt  or  insolvent  partner,  tenants  in  common 
with  the  solvent  partners,  subject  to  all  the  rights  of 
the  other  partners  ;  and  a  community  of  interest  exists 
between  them,  unril  the  a&lrs  of  the  company  are  set- 
tled. Tbe  dissolution  of  the  partnership  follows  neces- 
sarily, under  those  statutes  of  bankruptcy,  which  avoid  all 
the  acts  of  the  bankrupt  from  the  day  of  his  bankruptcy, 
and  from  the  necessity  of  the  thing,  as  all  the  pro- 
per^ of  the  bankrupt  is  vested  in  'his  assignees,  *59 
who  cannot  carry  on  the  trade.)"  A  voluntary  and 
honajide  assignment  by  a  partner  of  all  his  interest  in 
the  partnership  stock,  has  the  same  efiect,  and  dissolves 
the  partnership.  This  is  upon  the  principle  that  a  part- 
nership cannot  be  compelled  by  the  act  of  one  partner 


■  Wrezhun  r.  Hudleaton,  eiiti  1  Sviantt.  Baf.  514.  nola.  S>y«r  v.  Ben. 
Bat,  1  Cox'i  Cq:  107.  Waten  v.  Tiylor,  9  Tti.  ^  Bta.  301.  Jonn  v. 
Nor,  3  Jtfylw  4  K,tm.  Va.  Milne  *.  BotUeti,  Athn  f  WpaU't  Stp., 
Apnl,  1839.  See  toL  iL  Ice.  41.  odfintm.  The  general  rule  meDtioned  bj 
Speaeet,  X,  in  IS  Jehtu.  57,  that  innaity  work*  a  dinolution  of  a  panner. 
riiip,  most  be  tak«a  with  the  limilatioiM  in  ihe  Xexu    Story  en  FartntrMp, 


k  Fox  V,  Hanbury,  Cno^.  445.  Lord  Eldon.Ez  parte  William*,  1 1  r«<y, 
S.  Wileon  t.  Grsennood,  1  Sieawf.  Stp.  463.  Maiqiiand  v.  N.  Y.  Han. 
Ca  IT  Johtu.  Bef.  SS5.    Gvx  bh  Parlnereiip,  304—306. 
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to  receive  a  stranger  into  an  association  which  is 
founded  on  personal  confidence.  Sodi  met  lociut,  locitu 
mtusnonett,'  The  dissolution  takes  place,  and  the  joint 
.  tenancy  is  severed,  from  the  time  that  the  partner, 
against  whom  the  commission  issues, is  adjudged  a  bank- 
rupt, and  the  dissolution  relates  back  to  the  act  of  bank- 
ruptcy. The  bankruptcy  operates  to  prevent  the  sol- 
vent partner  from  dealing  with  the  partnership  property 
as  if  the  partnership  continued ;  but,  in  respect  to  the 
past  transactions,  he  baa  a  lien  on  the  joint  funds  for  the 
purpose  of  duly  applying  them  in  liquidation  and  pay- 
ment of  the  partnership  debts,  and  is  entitled  to  retain 
them  until  the  partnership  accounts  be  taken.''  If  all  the 
interest  of  a  partner  be  seized  and  sold  on  execution, 
that  fact  will  likewise  terminate  the  partnership,  be- 
cause all  bis  share  of  the  joint  estate  is  transferred,  l^ 
act  of  law,  to  the  vendee  of  the  sheriff,  who  becomes  a 
tenant  in  common  with  the  solvent  partners.  I  have 
not  met  with  any  adjudication  upon  tbe  point  in  the 
English  law,  though  it  is  frequently  assumed  ;«  but  it 


•  TniL  3. 26. 8.  Dig.  17. 2.  30.  /i  50.  17.  47.  Fethitr,  Traili  it 
SaeUti,  67,  No.  91.  Maiquand  t.  N.  Y.  Man.  Co.  17  John*.  53S.  £i  pute 
Btrraw,  S  Ban,  255.  Murray  t.  Bogut,  14  Johm.  318.  Moinford  v. 
VL'Kaj,  6  WmdtU,  443.  Ejngmio  v.  Spurt,  7  Fitk.  33Sl  Cnwahar  t. 
H&uls,  1  SKantt.  Sep.  509.  Eodhgnei  t.  Uettsraan,  S  Jabas.  CA.  Brf. 
417.  Eelchom  v.  Clarck,  G  Uhnt.  S.  144.  iS'fory  on  ParltKTfliip,  390. 43S, 
439.    Suprt,  52.  n. 

k  Haney  v.  CrickeLi,  6  M.  f  Sela.  33&  Barkerv.  Goodiir,  11  Vetey,  78. 
Datton  T.  Morruon,  17  Fraey,  133-  Ths  doctrioe  in  equily,  apart  iroizi  woj 
Matutei  of  binkniplcr,  is,  ihat  upon  insolvAnc]'  of  a  finn,  iha  effecli  ire  con- 
■Iderad  >  tnut  fiiad  for  the  paymoot  of  partnenhtp  d«bia,  ratably,  and  eiiluT 
party  ma;  apply  to  have  the  fanda  lo  ap|»opriaud.  A  bill  filed  fia  ao  ac. 
coont  and  diaaolotion  and  the  appainimeat  of  a  recaiTer,  by  a  psrlner,  m  im 
eqnity  equivalent  to  an  actual  aMignmaoi,  and  lb*  appiHnimeHt  of  a  receiver 
aireata  the  power  to  give  prefereucea,  which  remaiaa  until  thetL  Egbert  T. 
Wood,  3  Paigt,  531.  Waring  t.  Robinaon,  1  Saffmm'i  Ci.  S.  524. 
^  •  So  atated  ttrgttuda  in  Sayer  v.  Bennet,  1  Mantagn  an  Ftrt.  note  16L 
Gne  on  FttrtntTsiif,  SIO. 
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follows,  aa  a  necessary  consequence,  from  the  sale  of 
Iiis interest,  and  it  is  equivalent  in  that  respect,  tea  vol- 
antary  assignment.*  It  was  also  a  rule  of  the  civil  law, 
that  the  partnership  was  dissolved  by  the  insolvency  of 
one  of  the  members,  and  an  assignment  of  bis 
property  to  his  creditors,  *or  by  a  compulsory  *60 
sale  of  it  by  judicial  process  on  behalf  of  his 
creditors> 

(6.)  By  judicial  decru. 

We  have  seen,  that  the  partnership  may  be  dissolved 
by  the  decree  of  the  Court  of  Chancery,  in  the  case  of 
insanity.  It  may  also  be  dissolved  at  tbe  instance  of  a 
member,  aod  against  the  consent  of  the  rest,  when  the 
business  for  which  it  was  created  is  found  to  be  im- 
practicable, and  the  proper^  invested  liable  to  be 
Wasted  and  lost.*    It  may  be  dissolved  when  the  whole 

■  Mr.  Jmltca'  Slor;  (m  PartatnUp,  44S — 145}  conudsn  it  10  follow  of 
COQIBB,  that  bj  iLb  nie  tlui  partnanhip  is  dinolTed  Is  tie  eilatt  of  the  riglil 
wmi  talerwl  Iraud  ni  tmd  lold.  The  Mle  «DbragalM  tha  purchaser  to  the 
nibti  of  th*  debloi  putner,  and  be  beeotnes  &  uoant  in  commoD,  uid  not  ■ 

k  INet.  it  Digttt,  per  Tkmanl,  Dtfaidt$,  art.  Satiile,  Noa.  SG.  TO.  A 
ducluTge  of  ons  pannar  under  a  banknipl  commieaian,  ia  no  diaeharge  of  (ha 
otbei,  and  ihe  eradilor  ean  >ne  the  other  partner  for  tha  balance  of  hit  debt, 
DOtirithataiidiiv  he  proieahia  debt  under  tbe  bankraplcDininianoi],  SJWni. 
^  SeliB.  25.  444.  Hanafield,  Ch.  J.,  in  4  TtmUm,  328.  Even  a  releaae  to 
one  partner  will  not  deprtTe  the  creditor  of  hia  remedy  agtintt  (he  other, 
if  attended  with  a  proriao  that  it  riionld  not  affect  hia  remedy  agaiiMl  the  other. 
SoUr  *.  Fottes  &.  EUatman,  oiled  by  Baylay,  J.,  in  Twopanny  A  Boyi  *. 
ToODE,  3  ^orme.  ^  Crat.  908.  Though  en  abaoliite  tecbnieel  releaee  of 
one  joint  debtor  releaaea  ^,  yet  *  mere  ooveiunt  not  (0  aoe  one,  does  not  ao 
openta.  TJaliat.Btp.3iyi.  *  GntnUtpf  JUp.  IHl.  6  nnutlm,  969.  9 
Cnoni,  37.  A  creditor  may,  thetefore,  nnite  in  a  peiitian  for  a  dlachaige  1^ 
onejirinl  partner,  imdar  tbe  isaolTenl  acta  in  ihia  country,  without  deatroying 
htarigbt  oT action  againat  a  aolvam  partner.  A  judgment  afainat  otM  pan- 
•er,  or  &  aubatitution  of  an  obligation  of  a  higher  nalnie  ogatzial  a  panuer, 
«itingniahe«  the  partnetahip  dabt  of  an  iofrtiet  degree.  Moale  r.  HolliBa,  1 1 
GafJohnmm,!!. 

•  Baring  v.  Diz,  1  Csc-i  Caa.  91S. 
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scheme  of  the  asfiociation  is  found  to  be  vieionaiy,  or 
founded  upon  erroneous  principles.'  So,  if  the  conduct 
of  a  partner,  as  by  habitual  drunkenness  or  other  vices, 
be  such  as  renders  it  impracticable  to  cany  on  the  busi- 
ness, or  there  be  a  gross  abuse  of  good  faith  between 
the  parties,  the  Court  of  Chancery,  on  the  complaint  of 
a  partner,  may,  in  its  discretion,  appoint  a  receiver, 
and  dissolve  the  association,  notwithstanding  the  other 
members  object  to  it.'*  But  the  court  will  require  a 
strong  case  to  be  made  out,  before  it  will  dissolve  a 
partnership,  and  decree  a  sale  of  the  whole  concern- 
It  may  restrain  a  single  partner  from  doing  improper 
acts  in  future,  or  enforce  the  due  observance  of  nega- 
tive duties  and  obligations  p'  but  the  parties,  asin  another 
kind  of  partnership,  enter  into  it  for  better  and  worse, 
and  the  court  has  no  jurisdiction  to  make  a  separation 
between  them  for  trlBlng  causes,  or  for  fugitive  or  tem- 
porary grievances,  involving  no  permanent  mischiefs, 
or  because  one  of  them  is  less  good  tempered  or  accom- 
modating than  the  other.  The  conduct  must  amount 
to  an  exclusion  of  one  partner  from  his  proper  agency 

in  the  house,  or  be  such  £ts  renders  it  impossible 
*61     to  carry  on  the  business  upon  the  *terms  stipu- 

lated.|>  A  breach  of  covenants  in  articles  which 
is  important  in  its  consequences,  or  when  there  has 


•  Buekley  v.  Cater,  ani  Pierce  v.  Piper,  referred  to  for  ituLt  purpoee  bf 
Lord  EHdon,  in  3  n».  ^  Sea.  161.  See,  alao,  lo  the  same  point,  ReeTe  t. 
Pariiia»,  9  Jatob  f  Walk.  390.  In  ihrae  cues  of  a  bill  in  chancerr,  fur  th* 
dimduiion  of  a  partnership,  all  the  membera,  boweier  nnmeront,  mnit  be 
parties  lo  the  bill,  for  they  all  have  an  interest  in  ^e  auit.  Long  v.  Tonga, 
2  SimoR,  369. 

»  0«it  on  PartnrrMp,  Hi. 

'  aaiger  on  Port.  233—340.  Kemble  t.  Eean,  6  .Simen,  333.  Sl»ry  «n 
J>art.  337,  33a 

*  WstersT,  Tiflor,  3  r».  ^Sni.  299.  Goodman  v.  Whltcomb,  1  7a(vt 
^  Walk.  569, 593.  CallyeT  on  Part.  336.  Stcrf  en  PartnerMp,  339—331. 
334.    On0«iiParfit«-(ii>,llI,  lis.  114.116. 
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been  a  studied  and  continued  inatteDtioD  to  a  coveaant, 
aod  to  the  application  of  the  associates  to  observe  it, 
vill  be  sufScient  to  authorize  the  court  to  interfere  by 
injaoction  to  restrain  the  breach  of  the  covenant,  or,  un- 
der circumstances,  to  dissolve  the  partnership.*  The 
French  law  also  allowed  of  a  dissolution  within  the 
stipulated  period,  if  one  of  the  parties  was  of  such  bad 
temper  that  the  other  could  not  reasonably  live  with 
btm,  or  if  his  conduct  was  so  irregular  as  to  cause 
great  injury  to  the  society.''  A  mere  temptation  to 
abuse  partnership  property  is  not  sufficient  to  induce 
the  court  to  interfere  by  injunction ;  but  when  a  partner 
acts  with  gross  impropriety  or  folly,  and  there  is  a 
strong  probability  that  the  safety  of  the  firm,  and  the 
rights  of  creditors,  depend  upon  the  interference  of  chan- 
cery, it  forms  a  proper  case  for  the  protection  of  that 
jarisdiction  to  be  thrown  over  the  concern.^ 

In  some  instances,  chancery  will  restrain  a  partner 
from  an  unreasonable  dissolution  of  the  connection,  and 
on  the  same  principle  that  it  will  Interfere  to  stay  waste 
and  prevent  an  irreparable  mischief  ;  and  such  a 
power  was  assumed  by  Lord  Apsley,  in  1771,  without 
any  question  being  made  as  to  the  fitness  of  the  exei^ 
cise  of  it.^  In  the  civil  law,  it  was  held  by  the  civilians 
to  be  a  clear  point,  that  an  action  might  be  instituted 
by,  or  on  behalf  of,  the  partnership,  if  a  partner,  in  a 
case  in  which  no  provision  was  made  by  the  articles, 

*  Hanhill  v.  C<dmaD,  3  Jacob  ^  Walk.  366. 

*  7u(.  au  Droit  JVonfoi*,  par  Argim,  tome  ii.  2*9. 

'  GlaviDgton  t.  Thwailei,  1  Smon  ^  Stu.  1S4.  HiUs  v.  Thomw,  9 
Simit,  607.  Tilghman,  Ch.  J„  11  Serg.  ^  Snalt,  48.  jSEory  en  Fmtntr- 
tkif,  331,33a.  L»rd  Eldau,  in  Hood  v.  Aaton,  1  Sun.  B.  419.  415.  Mr. 
jDMice  3lory,  413.  431^  and  CaUyer  en  Partntrihip,  195,  19G,  have  summed 
up  tbe  whole  doclrine  on  the  cbiibcb  proper  for  diuolulion  of  a  partnenhip, 

*  CbTra;  T.  VsD  Sommer,  cited  in  3  Wood,  Lrc.  416,  and  1  Steaiut.  Stp. 
Sll.noie. 
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should  undertake  to  dissolve  tbe  paitnersbip  at  an 
*62    unseasonable  moment ;   *aad  they  went  on  ihe 

ground,  that  tbe  good  of  the  association  ought  to 
control  the  convenience  of  any  individual  member.* 
But  such  a  power,  acting  upon  the  strict  legal  right  of 
a  party,  is  extremely  difficolt  lo  define,  and  I  should 
think  rather  hazardous  and  embarrassing  in  its  exer- 


(6.)  By  thi  inaiitity  of  the  parties  to  act. 

Fothier  says,  that  if  a  partnership  had  been  contracted 
between  two  persons,  founded  on  tbe  contribution  of 
capital  by  the  one,  and  of  personal  labour  and  skill  by 
the  other,  and  the  latter  should  become  disabled  by  the 
palsy  to  afibrd  either  the  labour  or  skill,  the  partnership 
would  be  dissolved,  because  the  object  of  it  could  not 
be  fulfilled.'*  This  conclusion  would  be  extremely  rea- 
sonable, for  the  case  would  be  analogous  in  principle  to 
that  of  insanity,  and  equally  proper  for  equitable  relief. 
The  same  result  would  arise  if  one  of  the  partners  had 
lost  his  capacity  to  act  tut  jurit,  by  conviction  and  at- 
tainder of  treason,  or  by  absconding  for  debt,  or  crime, 
or  felony,  or  any  state-prison  ofience." 

If  the  partners  were  subjects  of  different  govern- 
ments, a  war  between  tbe  two  governments  would  at 
once  interrupt,  and  render  unlawful,  all  trading  and 
commercial  intercourse,  and,  by  necessary  consequence, 
work  a  dissolution  of  all  commercial  partnerships  exist- 


•  Dig.  17.  a.  65. 5.  Potkitr.  Traiti  dm  Cm.  dt  Sac  No*.  150,  151. 154. 
Br  the  Romsn  law,  aays  Mr.  JoBlice  Story,  (Cnn.  en  Part.  401,)  a  panner 
night,  bj  hit  own  Bci,  primarily  inaiat  upon  &  diuoluiion,  which,  hawoTcr, 
would  not  b«  iralid  unleia  far  juat  caiue,  and  afGnned  to  ba  ao  by  a  court  of 
jiNtke. 

\  TraUt  ivCait-dtSec.  Nos.  143. 153.    BtlPi  Cam.  vol.  ii.  634, 635. 

•  Slory  «n  Ttrt.  433.    Whiiman  *.  Leonard,  9  Fitk.  S.  ITT. 
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iog  between  the  eubjecta  of  the  two  nations  residing 
within  their  respective  dominions.  A  state  of  war 
creates  disabiliues,  imposes  restraints,  and  exacts  du- 
ties, altogether  inconsistent  with  the  continuance  of 
every  such  relation.  This  subject  has  been  largely  dis- 
cussed, and  the  doctrine  explicitly  settled  and  declared  ,  t  , 
by  the  courts  of  justice  in  New-York.*  _     lo 

(7.)  Consequences  of  the  dissoliaion. 

When  a  partnership  is  actually  ended  by  death,  no- 
tice, or  other  effectual  mode,  no  person  can  make 
use  of  the  joint  'property  in  the  way  of  trade,  or  '68 
inconsistently  with  the  purpose  of  settling  the 
affairs  of  the  partnership,  and  winding  up  the  concern. 
The  power  of  one  partner  to  bind  the  firm,  ceases  im- 
mediately on  its  dissolution,  provided  the  dissolution  be 
occasioned  by  death,  or  bankruptcy,  or  by  operation  of 
law;  though  in  cases  of  a  voluntary  dissolution,  due  no- 
tice is  requisite  to  prevent  imposition  on  third  persons 
who  might  continue  to  deal  with  the  firm.''  The  part- 
ners, from  that  time,  become  distinct  persons,  and  ten- 
ants in  common  of  the  joint  stock.  One  partner  cannot 
endorse  bills  and  notes  previously  given  to  the  firm,  nor 
renew  a  partnership  note,  nor  accept  a  bill  previously 
drawn  on  it,  so  as  to  bind  it.  He  cannot  impose  new 
obligations  upon  the  firm,  or  vary  the  form  or  character 
of  those  already  existing.'  If  tbe  paper  was  even  en- 
dorsed before  the  dissolution,  and  not  put  into  circula- 


■  Gmwold  V.  Wuldingloo,  IS  /(ihi*.  Stp.  57.  a  C.     16  Jvhn*.  Stp.438. 

»  Slery  en  FartiUTtluf,  483,  483. 

'  Torrej  t.  Butei,  13  Ftrmont  B.  453.  Wgodwonh  v.  Downer,  Id,  521 
Bntaratired  partnei  may  give  oulhorilf  evan  by  parol  io  r  continuiiiB  put. 
ner  who  ia  winding  op  ihc  coaccrn,  u>  eadoiae  bills  in  tbe  pariaenhfp  name, 
after  a  diaaolulion  of  ibe  parlnerahip.  Smith  v.  WiDler,4  Mr.tton  ^  W.  493. 
Bnl  after  iba  diamimioo  ona  partner  cannot  give  b  co^noiill  for  the  finn. 
Rathboae  t.  Dycksford,  6  Binghim,  3TS. 

Vol*  in.  6 
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tion  until  afterwards,  all  the  partners  most  unite  in  put- 
ting it  into  circulation,  in  order  to  bind  them.*  But  un- 
til the  purpose  of  Bnisbing  the  prior  concerns  be  accom- 
plished, the  partnership,  as  we  bave  already  seen,  may 
be  said,  in  a  qualified  sense,  to  continue ;  and  if  the 
object  be  in  danger  of  being  defeated,  by  the  unjusti- 
Eable  acta  or  conduct  of  any  of  the  partners,  a  court  of 
equity  will  interfere,  and  appoint  a  manager,  or  re- 
ceiver, to  conduct  and  settle  the  business. i*  A  dissolu- 
tion is,  in  some  respects,  prospective  only,  and  either 
of  the  former  solvent  and  competent  partners  can  col- 
lect and  receive  payment  of  debts  due  to  the  firm,o  and 


•  Kilgour  T.  Finlfioa,  1  H.  Bleei:  Btp.  155.  Ab«I  v.  Sultiin,  3  Etp.  N. 
r.  Sep.  10&  LsnaiDg  v.  Gainfi  snd  Ten  Eyck,  3  Johm.  Rep.  300.  Sanfori 
T.  Mick1es,4iMiI.334.  FoUz  t. Pourie,  S  i^ejMiiM.  (7A.  Aiip. 40.  FiiherT. 
Taoker,  1  JIf  CorJ'.  Ch-BipATi.  Poignard  t.  Uvennote,  17  JiBrtiit, 334. 
Tombectbe  Bank  t.  Dumell,  5  JlfoMR,  56.  WoodTord  t.  Darwin,  3  FermMil 
Btp.  83.  National  Bank  v.  Norton,  1  HtWi  N.  7.  JI.5T3.  Dickoraon  t. 
Vfhteht,  I  Htimphres'i  Tenn.  A.  51.    Slmj  on  Parfnertiip,  456,  459. 

•  Wilson  V.  Greenwood,  1  Steantl,  Stp.  480.  CrBwahaj  t.  Maole,  ihU, 
506.  53B.  Gawan  v.  JeSnea,  3  Athtnead,  396.  Peacock  t.  Peacock.  16 
Vetig,  49.  57.  Ei  parte  RaSn,  6  Vetty,  113. 136.  Mumy  t.  Mumford, 
6  Cewea't  S.  441.  Crawahay  v.  GoIUns,  15  Fco-y,  SS6.  Story  en  Jiort 
463—470.  475, 476.  Ex  parte  Williams,  11  Viny,  5.  Gov,  on  Pari.  114. 
931,  333.  35G.  CoUytr  on  Fart.  236. 940—344.  After  thediaaolution,  each 
partner  becamea  a  IfimIh  fur  the  olheia,  ai  to  tbs  partnership  funds  in  hit 
hands,  in  order  to  eSect  a  fair  cetllemeni  and  just  distribulion  of  the  effects. 
Bnt  if  Bnjr  one  piye  over  the  fondsin  liis  possession  to  the  acfinf  partiur,  or 
general  receiver  of  (he  trust,  he  is  not  liable  for  the  iniolvencj  of  the  latter, 
if  the  paytnenl  was  not  made  in  bad  faith.  Allison  t.  Davidson,  UDtv.N.  C. 
Bqail^  Cfues,  19.  84. 

•  Piatt,  J..  19  Jehnmn,  143.  King  v.  Smith,  4  Carr  ^  Payne,  lOS.  Br 
Ihe  New- York  Statute  of  April  18th,  1838,  a.  357,  eatiiled  "An  act  fur  the 
relief  ofpartnen  and  joint  debtura,"  on  (he  diseolntion  of  any  co-parlnerahip 
firm,  b;  consent  oi  otherwise,  an;  individnal  thereof  may  make  a  compro- 
mise with  all  or  any  of  the  creditors,  and  obleia  h  diacbarge,  as  far  as  respects 
himself  only  ;  but  such  compoeition  or  compromiae  Bhall  not  impair  the  right 
of  the  creditor  making  It  lo  his  remedy  igniost  Ihe  other  members  of  the 
firm,  nor  impair  (be  right  of  the  other  co-partners  (o  eall  on  auch  partner  for 
bis  ratable  proportitm  of  such  pannetship  debL  Thia  statute  provision  ex- 
tends cqnilly  to  joint  debtor*,  any  one  of  whom  may  compound  for  hii 
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adjust  unliquidated  accounts,  and  give  acquittances 
and  discharges.*    On  the  dissolution  by  death,  the  gni^ 
viving  partner  settles  the  affairs  of  the  concern,  and  the 
Court  of  Chancery  will  not  arrest  the  business  from 
him,  and  appoint  a  receiver,  unless  confidence  be  de- 
stroyed by  bis  mismanagement  or  improper  conduct. i> 
The  surviving  partner  (or  partners,  as  the  case  may  be) 
is  alone  suable  at  law,  and  be  is  entitled  to  the  posses- 
sion  and   disposition   of    the   assets,   to   enable 
*him  to  discharge  the  debts  and  settle  the  con-    'Si 
cem.<     But  relief  may  be  bad  in  equity  against 
the  representatives  of  the  deceased  partner  having  a»-    s^^  #11-*-.  ^ 
seta,  if  the  surviving  partner  be  insolvent  ?"  and  it  is  u^,jj-  A.  «<'«.,, 
now  held,  that  a  partnership  contract,,  upon  the  death  .AC^*.^'^''  ^ 
of  a  partner,  is  in  equitj'  to  be  considered  joint  and  fuJ^  •  ^  v 
several,  and  to  be  treated  as  the  several  debt  of  each  Xm^„^_^      ' " 

hotm^^, 

joint  indabisdaeM,  aadar  the  Mine  limiitdom.    Tlie  proper  remedy  Tor  one    -^  iuM  /a  S 
pMloet  «g>iii»t  [be  oLher.ia  by  a  bill  in  cbBi)eer]r,  or  an  aciioD  of  account  at        /  /  '/     ' 

law.  i-     ffJi^  C 

•  Fox  V.  Hanbory,  Caap.  S.  445.    Smitb  t.  Oriell,  1  Eait,  R.  363. 
vey  T.  Crickett,  S  M.  4-  SiUe.  336—344.     3  BtWt  Omm.  S43.     SUn^  on 
Fart.  473. 488.  489. 

k  Philips  1.  AtUnsoD,  2  Bro.  Ck.  Cat.  373.  Eiaoi  t.  Evan*,  9  Faige'f 
J?.  178. 

•  Baney  v.  Smiih,  4HinT.  j- JoAni.  485.  Murray  ».  MumfoH,  GCbooi, 
44L  3  BeWt  Camm.  645.  In  Louiaiona,  the  aurrivin^  partneT  doee  nal 
poaaeaa  (he  righi,  uatal  be  U  aulbonsed  by  iho  Caurl  of  Probaiea,  to  aue  alone 
for,  or  receive  parlnerahip  debts.  Flower  v.  U'Conner,  7  Louitiaiui  Etp. 
194.  Connelly  *.  Cheeveii,  16  Curry'*  Ltmi.  S.  30.  19  Idtm.  40S.  404.  & 
F.  This  if  an  anomaly  in  tbe  Engliata  law  of  parCnenhip ;  but  it  followa  the 
doetrios  of  ibe  French  law,  which  will  not  allow  (be  turiiTing  partners,  af- 
ter the  diaaalntion  of  the  parlnanbip,  10  administer  (he  conccrna  if  the  part. 
uenbip.  Dor  even  to  rBceive  ppymonl  of  debii  doe  to  iho  aame.  They  must 
apply  lo  the  couru  of  juelice  for  power.  Pelkirr,  dt  Sacitii,  n.  157,  158. 
160.  C^eil  ade  0/  J='raw»,im.  18G5.  1S7S.  Slcry  en  Parlatrthip,  479. 
Code  of  Loaiaana,  art.  3853,  3853. 

1  Simpson  t.  Vaughan,  cited  in  3  Verty,  101,  Jenidra  v.  De  Grool,  1 
CoJRH*  Cattt  in  Srr«r,  133.  Van  Reima  Dyk  v.  Kene,  1  GaU.  Srp.  371. 
630.    Hanunenly  v.  Lambert,  3  John*.  Ck.  Eep.  508.     Gate  on  Fart.  358, 
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partner.'  Each  party  may  insist  on  a  sale  of  the  joint 
stock;  and  when  a  court  of  equity  winds  up  the  con- 
cerns of  a  partnership,  it  is  done  by  a  sale  of  the  pro- 
perty, real  aad  personal,  and  a  conversion  of  it  into  mo- 
ney.'' If,  however,  before  a  sale  or  a.  settlement  of  the 
joint  concern,  the  partner  in  possession  of  the  capital 
continues  the  trade  with  the  joint  property,  he  will  do 
it  at  bis  own  risk,  and  will  be  bound  to  account  witli 
the  other  partner,  or  the  representatives  of  a  deceased 
partner,  for  the  profits  of  the  trade,  subject  to  just  al- 
lowances."    The  good  will  of  a  trade  is  not  partnership 


'  VnUiunj  v.  Nabto,  3  MrrhaU,  593.  Wilder  v.  KeeUr,  3  Faigt,  IGT. 
A  joint  creditor  m>.y  GIs  b  bill  agdnstihe  repreaenlaLiTes  oradeceued  part- 
Dei,  though  the  survivor  be  noi  ineolveni ;  and  if  the  auiriTor  be  inaolvent 
he  may  do  il,  wiihoul  regard  (o  the  Blaie  of  ibo  accounts  ai  between  BOcb 
deceued  partner  and  the  sarviving  partnera.  Deiay nes  v.  Nobis,  3  Sat.  ^ 
Xylite,  435.  He  ia  not  compelled  to  aue  (he  aarvivor  in  the  Gtat  inatiDcc 
■epaiataly,  na  nl  law,  but  be  mnac  be  joined  in  a  aoit  in  equity  agniiuE  ihe 
aslala  of  the  deceased  partner,  becauas  intereated  in  taking  the  account. 
WilXinton  r.  Honderaon,  1  Mytnt  <f  Kttnt.  583.  Devaynea  v.  Noble,  I 
JUn-iDole,  539.  Slsech'a  caee,  iMd.  563.  CaUyir  on  Partntrahif,  343 — 346. 
Sumner  v.  PowoU,  3  itfen'onZe,  37.  Story  on  PaTttterthip,  514,  515.  Bnl 
ihe  docttioG  in  ifaeae  latter  cosea  of  Wilkinson  v.  Hendenon,  and  Devaynea 
V.  Noble,  allowing  the  psriaerabip  creditor  to  seek  satialaclioii  oat  of  the 
eallte  of  the  deceaacd  partner,  without  regard  to  the  partnership  fund,  and 
without  first  reaoning  to  (he  surviving  partner,  and  exhauating  the  lemediaa 
againat  him,  or  showing  him  inaolvent,  thoogb  alrangly  sanctioned  by  Judge 
Story,  ia  pointedly  condemned  in  Lawrence  v.  Tmateee,  Ac.,  2  Dtnio  JV.  F. 
K.  577. 

0  OoK  an  Partnerthip,  334—337.  Sir  John  Leach,  in  Faraday  v.  Wight- 
wick,  1  Tamlyfl,  361.  CoUyer  an  Part.  146.  304—314.  Crawahay  v.  Col- 
lin*, 15  Fete^,  318. 237.  Crawahay  i.  Maule,  1  Suidnjlini,  4S5.  506.  Cook 
V.  Collinertdga,  Jacob.  S.  G07.  Mr.  Justice  Story,  in  hia  Commenlariea,  p. 
306,  very  justly  prefen  tbe  En^isb  to  the  Roman  or  French  law  on  ihia 
point,  where  the  division  and  distribution  of  the  partnerthip  asseta  imong 
the  psrlnera  were  by  vnlnaiion  and  lot,  and  in  specie.  Dig.  10. 9.  4.  Polhur, 
de  Socitle,  a.  169  to  173.  In  ScolUud  ibo  English  and  not  the  civil  law 
prevails.    S  Belfa  Ornim.  633,  C33. 

•  Drown  v.  Litton,  1  P.  Wau.  140.  Hammond  v.  Douglas,  S  Fiwy,  539. 
Crawahay  T.  Collins,  15F<EMy,318.  FeBihersioahaDgh  v.  Fenwick,  ITiUd. 
t98.  309, 310.    filEonrney  v.  Mudd,  T  Conn.  Sep.  11.    The  aurrivii^  part. 
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Stock.  Ithaa  been  decided  to  be  the  right  of  the  survi- 
vor, and  which  the  law  gives  him,  to  carry  oa  the  trade , 
aad  that  the  representatives  of  a  deceased  partner  can- 
not compel  a  division  of  it.*  But  it  was  afterwards 
doubted  whether  the  good  will  did  survive,  and  could 
be  separated  from  the  lease  of  the  establishment,  and 
especially  if  the  survivor  continued  the  trade  with  the 
joint  funds.'" 

The  joint  creditors  have  the  primary  claim  upon  the 
joint  fund,  in  the  distribution  of  the  assets  of  bankrupt  or 
insolvent  partners,  and  the  partnership  debts  are  to  be  set- 
tled before  any  division  of  the  funds  takes  place.  So  far 
as  the  partnership  property  has  been  acquired  by  means 
of  partnership  debts,  those  debts  have,  in  equity,  a  pri- 


net  OTptnaere  who  collect  ihe  debts,  sdjiut  accoupia,  and  wind  up  the  con. 
cem,  have  no  cnmpensalion  for  trouble  or  Mmcee,  unlen  the  ume  be  slip. 
nlaled.  Tbe  eune  rule  appliea  aa  if  ihe  original  partoership  lied  coDliaued. 
See  nipra,  p.  37.  Story  on  ParU  447.  Bui  the  aew  ireiuuctionB  will  oot 
bind  the  firm,  if  they  be  not  wiihin  the  scope  and  buiinres  of  ihe  origiDal 
partnenbip,  or  the  third  pcnon  had  nuiice  of  ibe  disaalulion,  or  in  the  case 
of  a  dormant  pinner  who  had  itready  retired.    Stoiy  on  FartntreKip,  481. 

■  Hammend  v.  Duuglas,  5  Veto/,  539.  I'm  v.  Peirce,  3  Madi.  Brp.  47. 
L«wis  V.  LnogdoD,  7  Sim.  S.  431.  Bui  see  Crawihay  v.  Collina,  15  Veieg, 
S2T,  a  doubt  expressed  aa  to  the  Burvlvorship  of  n  good  will,  end  that  doubt 
overrulsd,  In  7  Snii.  R.  4S). 

hLordEldoD,  inCrawsbay  V,  CoHini,  15  7<wy,  924. 237.  The^ooduiJI 
of  a  bosjnera  hw  been  recognised  in  equity  es  a  valuable  inteiest.  Kennedy 
T,  Lee,  3  Merivlt,  453.  455.  By  the  conveyaucB  of  a  ahop,  tho  good  will 
panes,  though  not  specificslly  mentioned.  Chissum  v.  Dswet,  5  Suti.  39. 
A  defendant  may  be  enjoined  from  sssuming  the  pUintilf 's  naoie  in  a  business 
coDcera,  for  the  fraudulent  purpose  of  imposing  upon  (he  public,  and  sup. 
planliDg  the  plaintiffin  ibe  good  will  of  that  concern,  provided  the  name  be 
oacd  in  aueh  a  manner  as  to  be  calculated  to  deceive  or  mislead  ihe  public. 
Hogg  V,  Kirby,  8  Fewy,  Jr.,  S16.  Knoll  v.  Moigsn,  S  Kren'a  R.  S13.  Bel) 
T.  Looke,  e  Faigt't  S.  75.  The  good  will  of  s  trade  U.  said  Lord  Eldon, 
the  probability  that  the  old  customer  will  reaorl  lo  iha  old  place.  But,  in 
DoDgberty  t.  Van  Nostrand,  1  Haffman't  Ch.  R.  G8,  it  waa  declared,  that 
this  good  will  woe  parlneisbip  properly,  and  did  not  survive  ;  and  if  not  dis- 
posed of  by  consent,  the  lease  and  good  will  would  be  sold  lilce  other  part- 
nership eSectB.    See,  on  this  point,  Slmy  on  FarCntrthip,  140. 
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ority  of  claim  to  be  discharged  ;  and  the  separate  credi- 
tors are  only  entitled  in  equity  to  seek  payment  from  the 
surplus  of  the  joint  fund  after  satisfaction  of  thejoint 
•66  debts.  'The  equity  of  the  rule,  on  the  other  hand, 
equally  requires  that  thejoint  creditors  should  only 
look  to  the  surplus  of  the  separate  estates  of  the  partners, 
after  payment  of  the  separate  debts-  It  was  aprinciple 
of  the  Roman  law,  and  it  has  been  acknowledged  in 
the  equity  jurisprudence  of  Spain,  England  and  the 
United  States,  that  partnership  debts  must  be  paid  out 
of  the  partnership  estate,  and  private  and  separate 
debts  out  of  the  private  and  separate  estate  of  the  indi- 
vidual partner.  If  the  pannership  creditors  cannot 
obtain  payment  out  of  the  partnership  estate,  they  can- 
not in  equity  resort  to  the  private  and  separate  estate, 
until  private  and  separate  creditors  are  satisfied ;  nor 
have  the  creditors  of  the  individual  partners  any  claim 
upon  the  partnership  property,  until  all  the  partnership 
creditors  are  satisfied.*  The  basis  of  the  general  rule 
is,  that  the  funds  are  to  be  liable  on  which  the  credit 
was  given.  In  contracts  with  a  partnership,  the  credit 
is  supposed  to  be  ^ven  to  the  firm,  but  those  who  deal 
with  an  individual  member  rely  on  his  sufficiency.  Part- 
nership effects  cannot  be  taken  by  attachment,  or  sold 
I  on  execution,  to  satisfy  a  creditor  of  one  of  the  partners 
\only,  except  it  be  to  the  extent  of  the  interest  of  such 
Wparate  partner  in  the  effects,  after  settlement  of  alt 
accounts.  The  sale  is  made  subject  to  the  partnership 
^ebts,  and  is  in  effect  only  a  sale  of  the  undefined  sur- 
plus interest  of  the  partner  defendant,  after  the  partner- 


'  Wilder  V.  Keeler,  3  Paigt,  167.  Moresn  v.  hia  Creditors,  30  Marlia't 
L.  Srp.  599.  M'CuUah  v.  Duhiell,  1  Harr.  ^  GiU.  96.  P«yne  *.  Mat. 
ihews,  6  Faige,  19.  Hull  v.  Wood,  S  M'Cord,  3D2.  Bowdcn  i.  Schniiell, 
I  Bailty't  Eq.  S.  360.  CammKck  t.  Johneon,  I  Grttne,  N.  f.  Ck.  S. 
163. 
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3bip  debts  are  paid.*    In  pursuance  of  this  priaciple,  it 
is  held,  that  the  creditor  of  an  ostensible  partner,  and 


■  HejdoD  V.  HajdoD,  1  Salt.  393.  Fox  <r.  Hanbury,  Cnap.  445.  Wibon 
utd  Gibba  t.  Conine,  3  Jaint.  Sep.  280.  Halter  oTSmiih,  16  Jahuon,  lOS- 
Moodr  *■  Parne.  9  Join*-  Ck.  Sep.  548.  Jairii  r.  Hyer,  4  Dm.  N.  C  Stf. 
3ST.  Tappan  t.  Blaisdell,  5  N.  H.  Rtf.  190.  For  the  general  doclrine  laid 
down  in  the  text,  see,  at  largei  ^OMrig.  Traiti  da  Con,  a  la  Grotte,  c.  13, 
•ec  e.  Ex  pute  Cook,  3  P.  Wmt.  499.  Weat  v.  Skip,  1  Vttef,  Mtn.  456. 
Ex  parte  Elton,  3  Vttg,  338.  Tayloi  v.  Field,  4  Vttes,  39a  Ex  parte 
Abeel,  4  FeMy,  837.  Ex  parte  KeniiDgion,  14  Ve»ey,  447.  Ei  parU 
Tain,  IG  Vittf,  193.  Ch.  De  Baunure,  in  Woddrop  t.  Ward,  3  Deu.  CK. 
Btp.  303,  and  ;□  3  M'Citrd'i  Ch.  Stp.  303.  M'Culloh  t.  DaEhiell'a  Admr. 
1  Harr.  ^  GitL  96.  Barber  i.  Hatlfard  Bank,  9  Conn.  Stp.  407.  Wjllvr  T. 
Richarda,10tiid37.  Pierce  t.  Jockaon,  GJUaw.Jfe;.  349.  Allen  v.  Welle, 
iryict.  B.  450.  Wilder  v.  Keeler,  3  Faige,  167.  l.^ndan  v.  Garbati),  1 
GaU.Stp.3il.  TaylorT-Fielda,  in£xclu4re«y,  396.  IS  iM.559.  S.C. 
Story  wn  pTtmrMp,  pp.  516—531.  Thia  rule  ii  eaid  lobe  mule  of  coove. 
nienca  merely,  and  ihalil  ia  a  rule  in  bankruptcy,  and  not  a  rule  of  general 
eqniiy.  The  rale  in  bankruptcy  in  (he  lime  oT  Lord  Hardwicke,  (si  parW 
Bandler,  1  Atk.  98.  Ei  parte  Voguel,  1  Atk.  133,)  waa,  to  permit  Joint  credU 
un  to  proTe  thair  debia,  under  a  aeparale  commiaaion,  aeaiuit  one  partner, 
at  under  aeparale  commiaaiona  againat  all  ihe  parlncrt,  but  only  in  refareDca 
to  the  certificate  ;  and  the  joint  credilon  were  coiuide red  to  bam  an  equilablo 
right  to  any  aurplua  of  the  aeparace  eeuue,  after  patpntnl  of  thi  lepantt 
tniiturt.  But  (he  joint  property  was  distributed  under  a  jvint  commiMJon. 
Lord  Thurlow  broke  in  upon  the  rnla,  and  allowed  joint  creditors  to  prove 
and  take  dnidendt  under  a  uparttf  commiaaioa,  and  held,  that  a  commieaion 
of  banknrptcy  waa  an  eieculion  for  all  the  crediton,  and  that  no  dislinclioa 
on^l  to  be  mide  between  joint  or  aepdrate  debta,  and  they  on^t  to  be  paid 
rmlably  ootof  ihe  bankmpl'a  property.  {Ex  parte  Haydon,  1  Bn,  C.  C453. 
£z  parU  Copland,  1  Cex,  430.  Ex  parte  Hodgson,  3  Bn.  C.  C.  5.)  Lord 
EiMslyn  reatorsd  Lord  Hntdwick's  mle,  (ex  jMrle  Ellon,  3  Veity,  343;  ex 
parti  Abeel,  4  Troey,  837,)  and  Lord  Eldon  also  fallowed  (he  same  rule. 
(fxporteClsy,  G  Tteey,  813.  Ex  parte  Keuaington,  14  rewy,447.  Ex 
parte  Tain,  16  Vetej,  193.)  If,  thererore,  there  be  a  joiat  fund,  oi  a  aolTent 
partner,  a ,^*Mt  creditor  ia  not  entitled  to  prove  hia  debt  under  a  separate  con. 
miseion, /or  tie  parpoae  of  nctiving  a  dividend,  without  an  order  in  chan< 
eery.  Rfr.  Jnatiee  Story,  in  his  full  diacusaion  of  the  subject,  concludes,  that 
the  old  rule,  now  teiaitaleil  by  Lord  Roaslyn  and  Lord  Eldon,  rests  on  u 
queationable  and  Dusatisfactory  a  foundation  as  any  rule  in  the  whole  system 
of  ourjuiiiprudsoce,  whilehe  admita  ilisnolnowtobe  disturbed,  sail  would 
badiScuIt  (o  •ubalitute  atiy  other  rule  that  would  work  with  perfect  equality 
and  equity.     Story  on  Parlnerihip,  pp.  530 — 541.    For  my  pait,  I  am  Tree  to 
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who  gave  him  credit  as  a  siagle  individual,  is  not  to  be 
postponed  in  his  attachment  upon  the  stock  in  trade,  to 


coDfen,  tbst  IfeelnohoBlilitrtaiherals.giDd  ihink  tbst  [I  u,  apon  tbe  whols, 
TeasonabU  and  ju«t.  Tbe  biatory  of  the  rule  and  ita  Suciuaiioaa  waa  noted 
Is  Ihe  caae  oFHairar  v.  Mamj,  5  /aAitt,  Ch.  Bep.  73 — 77-  la  PennaylTaniB 
ihs  rule  haa  beeo  diAcardad,  after  great  conaideratioo,  aa  not  being  a  general 
nile  ineqaity,  bol  one  founded  on  tbe  atatutea  of  bankniplcy  ;  and  joint  and 
•eparate  erodilon  are  allowed  lo  oome  in  under  ibeir  ioaolTeal  Iswa,  pari 
fanu,  for  a  diatributiTe  ahara  of  the  eatate  of  an  inaolvent  partner,  whelhcr 
the  fund  be  a  leparate  or  parCnerBhip  fund.  Bell  r.  Newmau,  5  Serg.  ^ 
SatBle.ie.  IndiemKUerof  tbe  eatale  of  Ferry,  I  Athmead,  347.  So,  in 
Oeorgju,  a  judgment  creditor  of  a  partoer,  in  hia  individual  capacity,  may 
levy  on  tbe  partnerahip  elfecti,  aodaell  bii  debtor'a  undivided  intereallbereiD, 
trilieut  nfereiict  to  th*  etaimt  ef  Iht  credilori  of  the  firm.  Ex  parte  Steb. 
bloa  &,  Muon,  B.  M.  Ctarltan't  Sep.  77 ;  and  in  Vemtont  it  haa  been  heU, 
thai  pulneiBhip  creditora  have  no  priority  over  a  creditor  of  one  of  the  part. 
tMra.even  aa  to  tbe  partnerabip  cSects.  Reed  v.  Shepardaoo,  S  Vmnent 
Sip.  130.  In  South  Carolina  a  co.panniirahip  creditor  has  a  right  lo  teaarl 
either  to  tbe  pirinerahip  property,  or  to  tbe  separBte  property  of  the  partnera. 
He  baa  two  faada,  and  may  be  eompeltedbf  lbs  aeparatecreditoraorone  of 
the  partner!  to  eihiuat  ihe  partnerabip  properly,  befuie  he  proceeda  againat 
that  of  tbe  individual  partner.  But  the  private  credilon  of  a  partner  have 
but  one  fund,  and  cannot  go  againel  the  partn«tehip  funds  beyond  the  debt- 
or'a intereel  in  the  balance  left,  after  payment  of  the  partnership  debU. 
W*rdisw  V.  Gray,  DudUy'i  Eq.  S.  83.  113.  In  MaHachuaeits,  the  general 
doctrine  relative  lo  the  claims  of  co.partnenbip  and  aeparate  creditora,  in 
mattera  of  partnerriiip.  Is  considered  to  be  one  in  equity,  and  nol  at  la*  ; 
■nd  it  was  decided,  in  AUen  t.  Wella,  23  Pick.  S.  450,  that  the  attachable 
interest  of  one  of  the  cckpartaere,  by  aieparate  creditor,  ia  the  anrplua  of  the 
joint  eatate  remaining,  after  discharging  all  Joint  demands  upon  it ;  and  thia 
neceesarily  creates  a  preference  in  lavoar  of  the  partnarehip  creditore  intlia 
spplieaiion  of  the  partnership  properi]'.  See,  also,  to  dliis  point,  Marshall, 
Ch.  J.,  in  Tucker  v.  Oiley,  5  CrBRfJt,  35.  M<Cnlloh  v.  Daahiell,  1  Barr.  ^ 
em.  9S.  1  Storj/'t  Eq.  J.  695.  It  is  to  be  obaerved,  however,  that  Lord 
SoBslyn,  in  3  Feeey,  340,  declared  ibe  mle,  as  stated  in  ibe  text,  to  be  aet- 
tled  by  a  variety  of  caasa,  not  only  in  bankmplcy,  but  upon  general  equity. 
Tbe  mle  in  equity  is,  that  (be  joint  eatate  ia  firat  appUoable  to  parlnerafaip 
debts,  and  tbe  separate  estate  to  the  aeparate  debts ;  and  the  weigbl  of  an- 
thority,  if  not  ofeonTenieoee  and  equity,  seetna  to  be  decidedly  in  its  favour. 
Mr.  Justice  Rose,  in  Ex  parts  Moult,  1  Deacon  ^  Ckitty,  44.  73.  S.C.,  1 
libntagn,  399,  declared  it  to  be  a  univeraal  maxim  in  tbe  administntion  of 
■•teta  in  equity,  that  tbe  aeparate  estate  dionld  be  applied,  in  tbe  Grat  in. 
nance,  to  the  aeparate  creditora,  and  tbe  Joint  eatate  to  the  joint  creditora. 
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another  creditor,  who  may  suhsequently  attach  the  same 
stock  for  a  debt  created  equally  upon  the  same  credit, 


Tha  joinl  craditon  niiiil  go  Gnt  to  ib«  joint  MUie,  and  Ihe  Mpsraie  credit, 
on  Gnt  to  iha  lepante  aitite  ;  and  if  thare  ba  a  aurptui  of  ihe  jtAat  eitate, 
it  is  carried  to  ihe  rsBpaetive  aeparste  estitei ;  orif  aauiplui  of  tho  aeparate 
oalUa,  it  ie  carried  to  the  joint  aauta.  In  MaMacboMtti,  a  ataiDie  in  IB3B, 
c  163,  anacled  for  the  relisf  of  inaolTent  deblon,  adapted  aa  the  rate  for  dia- 
tribnling  the  e&ecia  of  itiBolTeDl  debton,  tliat  the  n«l  pioeeeda  of  ihg  joint 
propany  ahould  be  apiooprialed  to  pay  the  joinl  crediton,  and  the  net  pro. 
ceeJi  of  the  aepanta  estate  of  each  parlnei  aliaald  be  appropriated  to 
pay  htB  aepatata  debts.  This  is  precisely  the  English  rule  in  eqnity  od 
Ihe  sntiiect. 

TIh  history  and  flaGloations  of  the  remedy  st  law  uf  the  creditor,  sgaimt 
the  estate  of  an  iadlridiul  partner,  are  calculatsd  to  throw  lighten  itiis  Tax- 
Uioos  subject ;  and  the  cases  have  Iwen  eoUecled  and  ably  reviewed  in  the 
note  of  Ihe  reporter  lo  the  Caie  e/  Smith,  in  16  JaAnsen't  JB.  lOS,  and  atiU 
more  elalxvalelr  in  art.  3,  in  the  Amtrieaa  Jurut  for  October,  1841.  It  may 
be  obaerred  ■nminsrily,  thai  before  Lord  Manafield'a  lima  the  ruls  was,  that 
on  an  eiecnlion  at  law  a^iost  ■  partner  for  his  inditidual  debt,  the  aheiiff 
leriedoa  all  the  IsngiUeproperly  of  ihepartnetahip,  becauae  it  was  joiDtand 
undivided  properij,  and  ho  sold  onlv  the  undivided  share  or  inisrest  of  the 
delendani ;  and  lbs  joint  tenancy  between  the  partners  was  aevered  by  the 
sale,  and  the  vendee  became  tenant  in  common  with  the  other  partnen, 
witlioni  reference  to  ibe  partnerahip  aeuounls.  To  levy  on  the  entire  ahare 
of  one  perlner,  it  was  deemed  necessary  lo  seiie  all  the  eSecIs  of  the  part- 
nership, and  to  restore  to  the  other  partner  his  ahare  or  moiety,  becinae  by 
Mising  the  debtor's  ahare  only,  aay  a  moisly,  and  selling  that,  Ibe  oiher  parl- 
ner  would  have  a  right,  as  ajoinl  tenant,  to  a  tooiety  of  that  moiety.  Hey- 
don  1.  Heydon,  1  Salt.  392.  Jacky  v.  BuUer,  3  L.  Saym.  B7t.  Pope  v. 
Hauan,  Onni.  917.  Hankey  t.  Garret,  1  Vtny,  jr.  S40.  Eddie  v.  David- 
son, Dng.  650.  Tliere  was  vast  inconvenience  and  oncerlainty,  if  not  in- 
joatice,  in  that  practice,  for  it  waa  impoaaible  to  know  what  was  Ibe  valae,  if 
any,  of  the  debtor's  interest  in  the  partnership,  until  a  liquidslion  of  the 
partnership  acconnta.  Lord  Mansfield  undertook  to  correct  tliis  praedce 
open  equity  principles,  and  it  became  the  doctrine  that  the  creditor  could  not 
lake  an  undivided  muety  of  the  partnenhip  effects  for  the  sapaiatp  debt  of 
that  partner,  withonl  having  regard  lo  Ihe  partnership  accounti.  He  contd 
only  take  the  iniercet  of  the  debtor  partner  in  the  partoarahip  efiects,  and 
thai  interest  was  only  the  share  remaining  due  after  the  partnenhip  debts 
were  settled  and  the  accoanla  adjuslad.  This  principle  was  anooanced  in 
Fox  V.  Hanbury,  Coap.  S.  445.  And  afUrwarda,  in  Eddie  v.  Davidson,  the 
E.  B.  ondertook  to  carry  into  eflecl  the  equitiea  between  ibe  parties,  by  or- 
dering a  partnenhip  account  of  tlie  partnership  eSecls  to  be  taken  by  rafer- 
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though  he  should  have  discovered  a  concealed  partner, 
and  set  up  his  claim  as  a  partnership  creditpr.*    This 


once  to  a  muler.  Tbit  wis  afterwards  repeated,  aa  alated  by  counael  in 
Chapman  v.  Koopa,  3  Aw.  j-  PtilUr,  388.  Ii  waa  aaeuming  equity  powen 
in  a  court  of  taw  ;  and  Loid  Eldon  held,  that  ■  court  oflawiTuiaconipatent 
to  take  partnerahip  DGCoanli,  and  that  it  belongod  to  a  conn  oT  equity  to  toko 
the  account  and  uccnaia  what  the  aheriff'  ought  to  have  aold.  Walcra  y. 
Taylor,  Q  Vti.  ^  Cea.  S99.  301.  In  the  metier  of  Wait,  1 /ae.  ^  Walktr, 
588,  it  is  now  considered  to  be  aetlled,  thai  courts  of  law  cannot  take  part- 
nerahip BCcaunls.  Parker  v.  Piston,  3  Sm.  ^  PulUr,  QST.  Chapman  v. 
Eoops,  lb.  SS9.  The  Bupreme  Court  of  Pennaflvania,  in  McCarcy  v.  Em. 
lyn,  3  OrUis'ffi.  278,  followed  [he  Englubrule;  but  Mr.  Justice  Yeates,  in 
ibat  case,  held  lo  the  moiv  modem  docliine  ;  end  in  Church  v.  Knoi,  3 
Conn.  R.  514,  tlie  modem  rule  was  foMowed,  (bough  atrongty  opposed  by  the 
minority  of  (he  court.  The  docirine  of  moietiee  is  now  ciploded,  and  the 
creditor!  under  eiecation  or  process  of  foreign  niiichineni,  or  assignees 
of  a  partner,  or  purchaaan  on  sheriff's  aalea,  can  lake  only  the  intereal  of 
the  debtor  iti  the  partnorahip  funda,  mAjecl  (o  tht  account*  of  iht  partntr- 
ikip.  That  interest,  and  not  the  partnership  eflecis,  is  sold,  and  that  inler- 
eat  is  merely  the  ahire  found  lo  belong  to  the  debtor  upon  an  adJDStmenl 
in  equity  of  the  partnership  accounts.  Taylor  t.  Field.  4  Viuy,  396.  S.  C. 
15  Tuts,  SS3i  "<>"•  C""  T'  ^u  Freanay,  1  Cboi's  S.  L.  528.  Young  v. 
Keighly,  15  Ventf,  557.  Lord  Eldon,  in  Iht  matter  ef  Wait,  1  Jaeah  ^ 
WMtr  S.  5Ba  Pierce  v.  Jackaon,  E  Man.  R.  343.  Fiak  v.  Henick,  71. 
971.  Id  ihe  mailer  of  Smith,  I<  isAnnn's  S.  103.  Winaion  t.  Ewiug,  1 
Alah.  R.  N.  S.  139.  Scrugham  ».  Carter,  13  Wni.  131.  Doner  t,  Suofier, 
3  Fenn.  B.  198.  Barber  v.  Hartford  Bank,  9  C»mi.  R.  407.  Witter  v.  Rich. 
ards,  ID  /i.  37.  In  Burtall  v.  Acker,  in  the  N.  Y.  Court  of  Errors,  33 
WtndtU,  606,  the  chancellor,  in  behalf  of  the  court,  declared,  that  the  in- 
terest of  B  member  in  parlnership  property  might  be  levied  upon  and  eold 
under  eitcntion  at  law,  and  before  the  aale  the  shcriifmay  take  a  jeiitl  pot. 
■ession  with  ihe  other  membera  of  ihe  firm,  but  whether  he  conld  take  ex- 
clunee  poeacanon  was  left  undecided.  The  vendee  takes  ae  a  tenant  in 
common,  autjecl  to  the  incumbrance  of  the  partnorahip  account,  and  ibe 
aeeount  may  be  takeQ  in  equity  at  Ibe  instance  oS  any  party  in  interest. 
Bevan  v.  Lewie,  1  Simoii,  37G.  Thia  whole  lubjeet,  reiatire  lo  the  ad. 
Juslmenl  of  parlnenhip  accounts,  is  properly,  and  ought  to  be  exclusiTely,  of 
eqnity  jurisdiction.  The  euihoritiea  and  the  doctrine  oo  ifab  anbjeet  were 
learnedly  and  ably  discussed  by  Mr.  Jnatice  Cowen,  in  Pbilllpa  t.  CoiA.,3t 
Wendell,  359 ;  and  the  conrt  decided,  ibat  Ml  exeeation  at  law  egiinsi  one 
of  two  partners,  the  sheriif  might  lawfully  ioiie  not  merely  the  moiety,  but 

■  Loidy.  Baldwin,  6  PUk.  348.    French  t.  Cbate,  6  Grtadaaf,  1S6. 


n,gti7cd3yG00glc 


OF  PERSONAL  PROPiaiTY. 


claim  of  the  joint  creditors  is  not  such  a  lien  upoa  the 
partDersbip  property,  but  that  a  bona  fide  alienation  to 


iha  eorpiw  of  the  joint  eilate,  or  Ihs  whole,  ur  «o  mocli  of  ihe  entire  |»rtiMnbip 
cSaete  u  might  be  neeenary  to  latiafy  the  sxecuiion,  and  lell  the  iDleiett  of 
theCdefendant)  partner  therein,  and  deliver  ibeproiMriysold  ID  Iha  pnrohaaer. 
TWb  purchaeer  beeomea  Ibeieby  a  tenant  in  common  with  the  other  part- 
ner, and  if  he  puicbasea  with  nalice  of  the  partnarahip,  he  takeaaubjecl  to  an 
Kconnt  between  the  pBTtnen,  and  to  the  equiiable  elaima  of  (he  partn«T«hip 
ereditora.  The  aame  poiot  naa  again  ao  decided  in  Birdseffl  v.  Rejr,  4 
ma*  N.  y.  Stp.  1G1.  Bnt  aee  Story  on  PorlneriAir,  pp.  373— 3BS.  Mr. 
Jnilice  Story  [p.  380)  concludee,  that  the  abeiiff  ought  to  be  enjoined  on  exe. 
catioQ  at  lav  fiom  a  tale  of  the  aeparale  inlereat  of  (he  partner  defendant 
in  the  partneiahip  properly,  until  the  account  be  taken  on  a  InII  in  cbincerr, 
and  the  ahara  of  the  debtor  partner  aaceriained,  and  that  the  deciaion  in 
Moodf  r.  Pafne,  S  /oAnaiin'f  Ck.  S.  546,  denying  the  injunction,  nas  not 
fosnded  on  the  troe  result  of  the  Engkiih  deciaiona.  Aa  I  have  alreadjr 
obaerred,  the  mora  fit  and  eailBble  rula  of  practice  wonld  seem  to 
be,  to  haTe  the  adjnatment  of  the  partneiahip  necennt  precede  the  aale. 
But  tha  current  of  the  aulhoiitie*,  aa  I  read  them,  i*  the  other  way, 
and  they  are  emphatically  ao  in  New-York.  In  the  caae  laat  cited  ftoni 
WnuUU,  the  deeiaion  in  Moody  v.  Payne  waa  referred  to  and  approred. 
Mr.  Juitiea  Story  himeelf,  iu  ambeoquent  part  of  hia  Cammentariaa  on  Part- 
neiahip, pp.  449, 443,  admits  the  eBtibliahed  rule  and  piaelice  at  law  to  be, 
that  on  elflcutioa  u  law,  the  creditor  of  the  debtor  partner  may  aeiie  end 
aell  tlie  tangible  gooda  and  effects  of  the  parlnership,  oi  a  part  thereof,  aikd 
that  the  aale  would  be  good  to  the  eilent  of  the  jndgment  debtor's  right, 
title  and  interest  therein,  to  be  aflerwards  adjusted.  In  the  Court  of  Chan. 
ceir  in  NewJataey,  the  chancellar  waa  of  opinion  with  Judge  Story,  aa  rs- 
apacta  the  sale  of  personal  property.  Cimmack  v.  Johnston,  1  Grttn'i  If,  J, 
Ck.  Stf.  1S3 ;  while  in  Maaaschiuetts,  in  Seed  v.  Howard,  3  Uttcalft  Btp. 
36,  it  wa*  held  that  the  sheriff  might  seiio  and  take  the  whole  personal  iwo. 
petty  held  by  A.  and  B,  in  common,  on  proceM  of  attachment  sgaiost  A. 
only,  thoogh  he  could  only  sell  an  undirided  moiety  on  execution,  and  tha 
purchaser  woald  become  a  part  owner.  If  the  sheriff  wes  to  scil  the  entin 
properly  on  an  eieculion  againat  one  co-tenant  or  partner,  he  would  be  a 
ireapaMei.  Waddell  v.  Cook,  3  Htirs  Sep.  47.  Again,  in  Moere  v.  Sam. 
pie,  3  Ala.  E.  N.  S.  319,  it  waa  held  that  the  aheriff  on  eiecuiion  against  A. 
might  levy  on  the  gooda  of  the  firm  of  A.  &,  B.,  and  take  eicliuive  poases. 
sion,  and  sell  the  intereet  of  A.  therein,  and  this  proceeding  could  only  be 
aneated  by  equitable  interpositioo.  On  thii  liti^ous  sultjecl  Ch.  J.  Titidsi 
asid,  in  Johnaoa  y.  Evana,  7  Matming  4"  Grvigtr,  349,  that  the  general 
mle  of  lawa  was,  that  tha  jndgment  ercditar  of  any  partner,  might  take  in 
execution  sgainsl  that  partner,  as  well  hia  separate  property  es  bis  ihare  or 
intereat  in  all  the  penonat  property  of  die  partneiahip  that  was  capable  of 


n,gti7cd3yG00glc 


65  OF  PERSONAL  PROPERTY.  [Pwi  V. 

a  purchaser  for  valuable  consideration,  by  ibe  partners, 
or  either  of  them,  belbre  judgment  and  execution,  will 
be  held  valid.  Upon  a  diesolution  of  the  partnership 
each  partner  has  a  lien  upon  the  partnership  e£fects,  as 
well  for  his  indemnity  as  for  his  proportion  of  the  sur- 
plus.' But  creditors  have  no  lien  upon  the  partnership 
effects  for  their  debts.  Their  equity  is  the  equity  of  the 
partners  operating  to  the  payment  of  the  partnership 
debts.  These  are  just  and  obvious  principles  of  equity, 
on  which  we  need  not  enlarge,  and  they  have  been  re- 
cognised and  settled  by  a  series  of  English  and  Ameri- 
can decisions.* 
66*  *To  render  the  dissolution  safe  and  efiectual, 
there  must  be  due  notice  given  of  it  to  tbe  world  ; 
and  a  firm  may  be  bound,  after  the  dissolution  of  a  part- 


being  iebed.  Tbe  sheriff  miut  aeiis  lbs  whole,  ibe  aharei  of  ihe  two  part- 
ners being  nadiTJdsd.  (Herdon  v.  Hejrdon,  aifpra.}  This  iriacs  Irani  lbs 
necenitr  o!  ihe  ciiae.  But  tailing  poraeseioD  of  the  whole,  does  not  convey 
aaj  interest  on  properly  in  the  other  part  owner's  shaie.  The  judgment 
creditor  becamos  lenant  in  common  wiUi  the  other  partner.  Tbo  sheriff  can 
only  sell  the  moiety.    Jackf  v.  Bailer,  i  Lord  Eaym.  871. 

■  Lord  Eldon,  <x  parte  Williams,  11  Vttey,  5.  Stery  an  Partaerlhif, 
470.  690.  It  haa  been  adjudged  on  good  connderation,  in  the  case  i^  Jack. 
sonT.  Coniell,  1  Sandfard'*  Ch.  A.  348,  that  on  a  general  aMignmetilorhia  asp. 
uaie  properif  by  an  individual  partner,  thongfa  before  alien  anscfaesby  jndg- 
msnl,  execution  or  creditor's  bill,  bs  hss  no  right  to  givo  preferences  to  the 
crediton  of  the  firm  in  exclusion  of  his  Individual  creditora.  Nor  on  tbo 
other  hand,  can  the  partnenbip,  by  a  general  auignment  of  the  partneraUp 
offecti,  give  prefereDce  to  the  creditors  of  the  individual  partners  over  ihose 
of  the  firm.    Ail  such  sssigaments  are  beld  to  be  fraudulent  and  void. 

^  West  T.  Skip,  I  Vetey,  wn.  456.  Ex  parte  Ruffin,  6  Vtfy,  119.  Ex 
pajle  Fell,  10  Feaey,  347.  Ex  parte  Willianta,  11  ik'd.S.  Ex  parte  Keo- 
dall,  17  ibH.  536.  The  Matter  of  tbe  Rolls,  in  Campbell  v.  Mullett,  S 
&))anit  Btp.  608. 610.  Ex  parte  Hsrrii,  1  Maddoek't  Ch.  Stp.  583.  Mnr- 
r«r  V.  Hurray,  5  Jelat.  Ch.  Bi^  6a  Wuddrop  v.  Wsrd,  3  DttMatm.  S.  C. 
Btp.  903.  Bell  v.  Newman,  5  Serg.  f  Satclt,  7B.  Doner  v.  Siouffer,  1 
Ptita.  Stp.  198.  White  v.  Union  Insurance  Company,  1  Sotl  ^  HfCord't 
Btp.  55T.  Ridgley  v.  Carej',  4  Bar.  j  iVffnry,  1ST.  M'Cullob  v.  DashfsU, 
I  Harr.  ^  GUV  96.    Story,  J.,  in  Hoxie  v.  Cur,  1  banner,  ISl,  183. 
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nership,  by  a  contract  made  by  one  partner  in  the  usual 
course  of  business,  and  in  the  name  of  the  firm,  with  a 
person  who  contracted  on  the  iaith  of  the  partnership, 
and  had  no  notice  of  the  dissolution.*  The  principle  on 
which  this  responsibility  proceeds,  is  the  negligence  of 
the  partners  in  leaving  the  world  in  ignorance  of  the 
fact  of  the  dissolution,  and  leaving  strangers  to  con- 
clude that  the  partnership  continued,  and  to  bestow 
faith  and  confidence  on  the  partnership  name  in  conse- 
quence of  that  belief. 

What  shall  be  sufficient  constructive  or  implied  no- 
ttce  of  the  dissolution,  has  been  a  vexed  question  in  the 
books.  A  notice  in  one  of  the  public  and  regular  news- 
papers of  the  city  or  county  where  the  partnership  busi- 
ness was  carried  on,  is  the  usual  mode  of  giving  the 
information,  and  may,  in  ordinary  cases,  be  quite  suffi- 
cient. But  even  the  sufficiency  of  that  notice  might 
be  questioned  in  many  cases,  unless  it  was  shown 
that  the  par^  entitled  to  notice  was  in  the  habit  of 
reading  the  paper.  Public  notice  given  in  some  such 
reasonable  way,  would  not  be  actual  and  express  no- 
tice ;  but  it  would  be  good  presumptive  evidence  for  a 
jury  to  conclude  all  persons  who  have  not  bad 
any  previous  dealings  with  the  *firm.  As  to  per-  *67 
sons  who  have  been  in  tfae  habit  of  deaUng  with 
tbe  firm,  it  is  requisite  that  actual  notice  be  brou^t 
home  to  the  creditor,  or,  at  least,  tbat  it  be  given  under 
circumstances  &om  which  actual  notice  may  be  infer- 
red.^   If  the  facts  are  all  found  or  ascertained,  the  rea- 


■  Le  R07,  Btyird  &,  Co.  v.  Johnson,  3  Fttrrt'  U.  S.  Rtp.  186.  Sriibui  t. 
Bajd,  4Pin^,  17. 

k  Vemon  *.  Ths  ManbittBa  CoDipany,  1 7  Wendell,  536.  B.  C,  S3  Wea- 
dtU,  1B3.  WilXitiMn  r.  Bank  of  PeanBrlvsniB,  4  Wiarlon,  483.  Mitchnm 
1.  Tbe  Bank  of  Kentnck]',  9  Dana'*  Rtp.  IGG.  Maoidiii  v.  Bank  al  Mobilv, 
3  Ala.  y.  S,  XS.  Rowley  v.  Home,  3  Bingham,  H.  The  docOioe  wema  to 
be,  ibat  merely  taking  a  nenipaper,  in  which  a  notice  is  conuined,  ii  not 
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Boaableness  of  notice  may  be  a  question  of  law  for  the 
court,  and  so  it  was  held  io  Mowait  v.  Howland;^  but 
generally  it  will  be  a  mixed  question  of  law  and  facti  to 
be  submitted  to  a  jury  under  the  direction  of  the  court, 
whether  notice  in  the  particular  case,  under  all  the  cir- 
cumstances, has  been  sufficient  to  justify  the  inference 
of  actual  or  constructive  knowledge  of  the  fact  of  the 
dissolution.  The  weight  of  authority  seems  now  to  be, 
that  notice  in  one  of  the  usual  advertising  gazettes  of 
the  place  where  the  business  was  carried  on,  and  pub- 
lished in  a  fair  and  usual  manner,  is  of  itself  notice  of 
the  fact  as  to  all  persons  who  have  not  been  previous 
dealers  with  the  partnership.^  Nor  is  notice,  in  fact, 
requisite,  when  a  partnership  is  dissolved  by  operation 
of  law.  A  declaration  of  war  puts  an  end  to  the  con- 
tinuance of  a  commercial  partnerafaip,  between  sub- 
jects of  the  two  countries,  having  each  his  domicile  in  i 
bis  own  country ;  and  such  an  official  solemn  act  of 
government  is  notice  to  all  the  world  of  the  most 
authentic  and  monitory  kind,  and  supersedes  the  neces- 
sity of  any  other." 
When  a  single  partner  retires  &om  the  firm,  the 

•ufficieni  to  charge  t  party.  Tor  it  is  not  lobe  ioiended  ihathe  read >  the  con. 
tents  of  all  the  notices  in  ihe  newapapetB  which  be  may  chsnce  to  take.  Tbe 
tnferetica  of  constructive  notice  from  such  a  source  waa  preU;  stronglr  ex- 
ploded in  Bome  of  tbeae  cases. 

■  3  T>a^»  Sep.  353. 

k  Godfrey  v.  Tamhall,  I  B$p.  N.  P.  371.  Parkin  t.  Cairuthers,  3  ibii. 
348.  GoHiam  v.  Thompson,  Feaki'i  N.  P.  Cat.  4S.  GriOism  v.  Hope,  ibU. 
154.  LoesDD  V.  Holl,  1  Slarkif^i  Rep.  1B6.  Jenkins  v.  Bliznrd,  ibid.  420. 
Williams  v.  Keata,  3  Starlcie't  Sep.  290.  Wriitht  v.  Fulham,  3  ChUtf,  ISl . 
Rootli  T.  Quin,  7  Price'i  Rep.  193.  Lanaing  ».  Ten  Eyck,  ^/oAnt.  Sep.  300. 
Ketchum  v.  Clark,  6  ihid.  144.  Graves  v.  Merry,  G  Caaen't  Sep.  701. 
. Msnin  V.  Walton,  1  M'Cord'i  Sep.  16.  Bank  of  Souib  Csrolins  v.  Hum. 
phrcys,  ibid.  .168.  Whilmsn  v.  Leonard,  3  PieL  Sep.  177.  Premiss  r. 
Sinclair,  5  Fermoat  Sep.  149.  Wiihiosoa  v.  Bank  of  PennsylvimiK,  4 
Wiarlon,  433.    Shurlds  v.  Tilsoo,  S  SI'Loih,  458. 

•  Gristvold  V.  Waddingion,  15  John*.  Bep.  57.    IG  John:  Sep.  494. 
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same  Dotice  *is  requieite  to  protect  from  continuecl 
responsibility  j  and  even  if  due  notice  be  given,  yet, 
if  the  retiring  partner  willingly  suffers  hia  name  to 
continue  in  the  firm,  or  in  ibe  title  of  tbe  firm  over  the 
door  i)f  the  shop  or  store,  he  will  still  be  holden.*  But 
if  the  use  of  tbe  name  of  the  former  firm  be  continued 
without  his  authority,  and  the  retiring  partner  had  given 
due  notice  of  the  dissolution  of  the  connection,  he  is  not 
responsible  for  tbe  use  of  bis  name  without  his  consent 
or  authority,  and  without  any  act  to  warrant  it ;  and  he 
is  not  bound  to  lake  legal  measures  to  have  the  use  of 
the  former  name  of  the  firm  discontinued.  Persons 
must  inquire,  and  know,  at  their  peril,  who  are  truly 
designated  by  the  firm.'*  A  dormant  partner  may  with- 
draw without  giving  public  notice  of  the  dissolution  of 
the  partnership ;  for,  being  unknown  as  a  partner,  the 
firm  was  not  trusted  on  his  account,  and  be  is  charge- 
able only  for  debts  contracted  during  the  time  he  was  ac- 
tually a  partner."  If  a  partner  retires  without  notice,  he 
ia  not  liable  for  a  partnership  debt  contracted  afterwards 
with  a  person  who  never  knew  he  was  a  partner  and 
when  he  was  not  so  notorious  as  a  partner,  as  to  raise 
a  presumption  of  that  knowledge.*!    Jn  the  case  of  an 


■  Williuni  V.  Keiu,  2  Startit't  Sep.  990,  Brown  y.  Leonud,  S  Chilty't 
Btp.  130.  WiUiuua  i.  Keatea,  ZE.C.  L.  351.  Dntman  t.  Orchard,  13  E. 
C.L.A1. 

k  NewaDDie  v.  Colct,  3  Camfh.  Rep.  6tT.     Story  an  Partn*r*\ip,  346. 

■  Eraaa  t.  Dnunmond,  4  Etp.  N,  P.  Etf.  89.  AnnstroDf!  v.  Hnnejr,  13 
Setg.  f  Raojle,  315,  Heath  T.  SaiHOia,  1  IfeviiU  ^  Manning,  104.  4  D. 
^  Adalpi.  ITS.  S.  C.  It  aetmH  in  be  ths  doeiriae  of  ihe  can  of  ETaoa  v. 
Dnnmnond,  and  eapeciallr  of  ihat  of  Thompaon  t.  Percival,  3  NevilU  ^ 
HHmidiif,  167,  that  if  a  crftditor  of  a  disaolred  psitnerahip  accapla  for  his 
debt  the  negotiable  paper  of  tbe  acting  partner  wbo  conliEiuas  the  biuineM, 
•nd  who  baa  charge  of  Ibe  effecli  and  of  tbe  aeltlemenl  of  tbe  concern,  it  ia 
BTidenre  of  an  agreement  to  diecharge  the  reliring  partner. 

i  Carter  v.  Whallo)',  1  £.  ^  Adtdph.  11,  1  Lleyd  ^  Weltb),  S97.  S.  C. 
St»Tif  on  Par1neT*kip,  349. 
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infant  partner,  his  acts  and  contracts  are  of  course 
voidable ;  but  if,  on  arriving  at  full  age,  the  infant  does 
not  disaffirm  the  partnership,  and  give  notice  of  it  to 
those  with  whom  the  partnership  have  had  dealings,  he 
will  be  responsible  for  subsequent  debts  contracted  on 
the  credit  of  the  partnership.  The  ground  of  the  rule 
is,  that  the  infant  acted  as  partner  during  his  infancy, 

and  when  he  comes  of  age  he  neglects  to  inform 
•69    the  world  that  "he  is  not  a  partner,  and  sufiers  it 

to  deal  under  mistake  and  delusion.'  Having 
thus  far  collected  and  reviewed  the  general  principles 
which  constitute  the  law  of  partnership,  and  followed 
those  principles  into  their  practical  details,  the  plan  of 
these  lectures  wilt  not  permit  me  to  go  more  minutely 
into  the  subject,  or  to  consider  the  legal  and  equitable 
remedies  which  exist  between  partners,  and  between 
them  and  third  persons,  in  relation  to  the  various  rights 
and  duties  which  belong  to  the  association.  The  ques- 
tions arising  upon  those  remedies,  and  particnlarly  in 
respect  to  the  settlement  of  the  partnership  estate,  in 
the  various  cases  of  dissolution,  and  especially  of  dis- 
solution by  bankruptcy,  are  subtle  and  numerous.  The 
decrees  in  equity  under  this  head  abound  with  minute 
and  refined  distinctions,  and  they  form  a  comprehensive 
and  very  complicated  part  of  this  branch  of  the  cono- 
mercial  law." 


>  Goods  T.  Harriaon,  5  Bottiic.  ^  Aid,  147. 

k  Among  thoM  Bngliih  oeiiiteB  which  entar  more  at  large  on  Ibe  law  of 
putoerabip,  I  would  rofar  the  aludent  to  a  Toloable  aummary  of  tha  taw  «f 
partnEl*.  in  the  third  Tolnme  of  Mr.  Chilty'i  Ihi^  ireatiae  od  (he  Laiet  af 
Cmuaerce  Qod  Manufaelurtt,  aad  lie  CgntracU  relating  iktrtta;  and,mon 
eqweiatly,  lo  ibe  American  edition  of  Mr.  Gaie'i  pnctical  treatiae  on  the 
Zma  af  FartmiTfhip,  from  which  I  hsTO  derived  great  •nialance.  Hm 
AmeriCBn  editor,  Mr.  Ingraham,  haa  enriched  the  work  with  a  aeiies  of 
learned  notea,  in  which  die  Americaa  caaea  are  diligently  collecled,  and  the 
force  and  apphcstioii  of  them  Rbly  conaidered  ;  and  I  think  the  book  » to  be 
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pNfomd  to  ihe  mare  recent  treitiae  of  Hi.  Ciref,  which  hu  noihing  in 
particalar  to  recommend  it,  eicapt  it  be  ibe  (ddiiion  of  ne*  cttea,  tming 
•ioM  the  publication  of  Hi.  Cm).  Since  the  ihiid  ediiiun  of  ihia  iroik,  • 
a«w  ireatiM  on  the  La»  tf  ParlittrMp,  by  Hr.  Callytr,  appeared,  with 
Dolei  of  Ameiicon  CMS!  by  Mr.  Phillips  and  Mr.  Pickeiing,  of  Bo«lon. 
Comrntutariu  nt  tJU  Ltie  ■/  FarlBtrtkip,  b;  Mr.  Juatice  Siory,  hare  alio 
bccD  pnbliahed  aince  (he  fouilh  «dilian.  The  two  liat  are  worha  of  greal 
*arit,  and  (he  latter  pre-eninenllr  ao,  aad  they  have  Blaled  fully  the  piinci- 
pies  and  diatinotiona,  and  given  (be  learning  and  caiea  which  belong  to  (be 
•nbject  An  abla  tre»iit«  on  tit  Laa  of  ParlnerMp,  S»iiieti/,  and  otAar 
Jitmt  iSIwi  CumpmniM,  by  Aodtaw  Biaael,  waa  pnbliahed  ai  London,  in  1647. 
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(t.)   Of  the  hittory  of  billt  and  note*. 

It  is  the  general  opinion,  that  the  commerce  of  the  ' 
ancients  was  carried  on  without  the  use  of  bills  of  ex- 
change, and  there  is  no  vestige  of  them  in  ifae  Roman 
law.  A  passage  in  the  Pandects*  shows  it  to  have  been 
the  practice  wiih  the  creditor  who  lent  money  on  bot- 
tomry, or  respondentia,  to  a  foreign  merchant,  to  send 
his  slave  to  receive  the  loan,  with  maritime  interest,  cm 
the  arrival  of  the  vessel  at  the  foreign  port.  This  cer- 
tainly would  not  have  been  necessary,  says  Pothier,^ir 
bills  of  exchange  had  been  in  use.  But,  bowever  the 
fact  may  have  been  with  the  Romans,  it  would  seem, 
from  a  passnge  in  one  of  the  pleadings  of  Isocrates,  that 
bills  of  exchange  were  sometimes  resorted  to  at  Athens, 
as  a  safe  expedient  to  shift  funds  from  one  coun- 
•72  try  to  another.*  Bills  "of  exchange  are  of  sach 
indispensable  use  in  the  remittance  of  the  value  of 


>  D^.  S9.  %.  A.  I. 

»  TTniti  du  Con.  it  Changt,  No.  6. 

■  S«a  tho  pleading  of  laocratee,  eiiljllcd  TrtiftxiliaiM.  (JaatTatit  Seripta 
ovinia,  edit  M.  tVolfiiu,  Battt,  ISST.)  In  (hat  inlemllRg  funniic  BrgDment 
which  laocralea  puts  inio  the  moulh  of  a  (pd  of  SopBua,  (he  HOTernor  (J  a 
pronnee  of  Punlas,  In  hi)  KuU  agairut  Paiiar),  an  Aihenlan  banker,  for  ths 
groaaost  breach  of  trust,  il  ia  alBt«1,  ihal  (he  aon,  wiahing  to  receive  a  largs 
■Dm  of  money  from  his  father,  applied  to  Srratoclea,  who  wia  about  to  aail 
from  Aihena  to  Pootiw,  to  leave  bit  moaaf,  and  take  ■  dnA  upon  kia  faihar 
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money  between  distant  places,  without  risk  and  ex- 
pense, that  foreign  commerce  cannot  conveniently  be 
carried  on  without  them.  They  grew  into  use  on  the 
coasts  of  the  Mediterranean,  in  the  fourteenth  century.* 
As  they  serve  the  purposes  of  cash,  and  facilitate  com- 
merce, and  are  the  visible  representatives  of  large 
masses  of  property,  they  may  truly  be  sud  to  enlarge 
'the  capital  stock  of  wealth  in  circulation,  as  w^ell  aa  in- 
crease the  trade  of  the  country. 

Promissory  notes  are  governed  by  the  rules  that  apply 
to  bills.  The  statute  of  3d  and  4th  Anne,  made  pro- 
missory notes  payable  to  a  person,  and  to  his  order,  or 
bearer,  negotiable  like  inland  bills,  according  to  the 
-custom  of  merchants,  and  by  the  statutes  of  9  and  10 


~lbr  the  amounl.  This,  laid  ih«  oralor,  wu  deeoitd  ■  great  advanlijce  to  the 
joaag  man,  Tor  it  Mfed  him  ibe  risk  o(  retniutnce  rrum  Pontue,  ovsr  a  sea 
eorered  viih  Lncedamoninn  pirales.  It  ia  added,  thai  Siraloelea  wbb  m> 
eanlioua  M  lo  laks  aecnrily  from  Pa*ion  Tor  tiia  money  advanced  upon  the 
bill,  and  to  whom  ho  might  hare  rscourae  if  llie  governor  of  Ponlus  ahould 
not  honour  the  dltft,  and  the  yonng  Pontian  should  rnil. 

■  la  1394,  the  city  of  Barcelona,  bjr  ordiiiBDce,  regulated  the  acceptanca 
of  biJls  of  exchange ;  and  the  use  of  (bpm  ia  laid  to  have  becti  introduced  into 
weaiem  Europe  by  the  Lombard  merchants,  in  the  thirteenth  century.  BiJU 
of  exchange  are  mcDtiotied  in  a  passage  of  the  Jurist  Baldus,  of  the  dale  of 
1338.  HaUam't  /■frsifucliOR  la  Itt  Literature  of  Earapt,  tdI.  i.  6S.  M. 
Boaehcr  received  from  M.  Legoii  DcBsii,  a  nntive  of  India,  a  memoir,  eIiow- 
ing  that  bills  of  exchange  were  known  in  India  from  the  moat  high  snliquit;. 
Bui  the  ordinanco  of  Barcelona  ii,  perhapi,  the  earliest  authentic  ducumeol 
In  the  miildle  ogee  of  the  establishment  anil  general  currency  uf  billa  of  el. 
change.  {Connilal  de  la  Mer,  par  Boacher,  tome  i.  GU.  630  )  The  first 
bank  of  exchange  and  deposit  in  Europe  was  esiahlishsd  at  Burcelona, 
in  1401,  and  it  was  mads  to  accommodaie  foreigner?  ai  well  as  cilixeDS.  1 
Prewcott;  Ftrdinaad  and  hibelUt,  Int.  p.  113.  M.  Merlin  ssya,  the  edict 
of  LduIs  XL,  of  I4G3,  ia  the  eiirlieel  French  edict  on  the  subject ;  and  he 
■ttributee  the  invention  of  bills  of  exchange  (o  the  Jewi,  when  ihey  retired 
from  France  to  Lombsrdy.  .The  IlaliaDS,  and  tnerchsnts  of  Amalerdam, 
first  established  the  use  of  them  in  France.  SeptrtBin  dt  JaTiiprudmrf,  tlL 
Zettrt  et  BUlet  dt  Chaage,  sec.  3.  In  England,  reference  was  made,  iu  the 
statute  of  5  Rich.  IL  c.  3,  lo  the  drawing  of  foreign  hilla.  Tbii  waa  in  thft 
year  1361. 
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Wm.  in.  c.  17,  and  3  and  4  Anne,  inlaod  bills  are  put 
upon  the  footing  of  foreign  bills,  except  that  no  protest 
is  requisite.  These  statutes  have  been  genecally 
adopted  in  this  country,  either  formally  or  in  eSect, 
and  promissory  notes  are  every  where  negotiable.* 


•  By  the  N.  Y.  SaoMd  Stalitlet,  vol.  i.  768.  mc.  1—6,  promitaary  nolw 
piyable  in  money  to  any  persoD,  or  lo  ifae  order  of  any  parson,  or  lo  bewer, 
■re  negotiable  in  llks  manner  ai  inland  bills  of  exchange,  according  to  ths 
ooalom  of  mercbanis.  The  payee  and  endoraea  of  every  sucfa  note,  piy- 
•bte  to  them  or  their  order,  and  the  holder  of  every  auch  note,  payable  lo 
bearer,  may  lue  thereon  in  like  manner  as  in  cases  ofinland  bitia  of  eichaoge. 
If  inch  nalea  are  made  payable  to  the  order  of  the  maker,  or  lo  the  order  of 
a  Gctitioua  person,  and  are  negotiated  by  tbe  maker,  they  biTS  ibeaame  effect 
and  vaiidily  as  if  made  payable  to  bearer.  Promisaory  notea  are  aegoliabla 
thronghout  the  Union,  and  the  endorsee  can  aue  in  hi>  own  name.  Nolea, 
negotiable  irhere  made,  are  negotiable  every  where.  Tbia  ia  so  held  in 
England  and  in  this  country,  under  the  staiute  of  3  and  4  Anne,  and  ila  «ab. 
MitalG.  Mylns  v.  Graham,  1  ^ormo.  ^  Cren.  193.  Haleher  t.  N'MarinCr 
ADn.N.  C.  S*p,  132.  8o,ifai)ote  or  debt  be  assigned  or  endorsed  abroad, 
and  be  suable  in  the  name  of  the  aaaignee  by  tbe  law  of  the  eauntry  when 
il  was  saaigned  or  endorsed,  it  would  seem  to  be  the  bailer  opinion  in  Eng- 
land, thai  the  aaaignee  might  sue  there  in  his  own  name,  upon  the  aawgn- 
ment,  as  creating  a  right  of  action  in  him,  and  which  it  doea  upon  the  appli. 
cation  of  the  doclrine  of  the  Ux  loci  coatraetta,  Innea  t.  Dnnlop,  B  Ttrm,. 
SOS.  O'Callaghui  r.  Thomond,  3  Taunton,  B3.  In  MassachnKlta,  Con- 
necticol,  Vermont,  Ohio,  North  Carolina,  South  Carolina,  Alabama,  Hisais^ 
aippi,  lllinoil,  Michigan,  MiMouri,  and  most  of  the  states,  the  endorsee  baa 
■II  ihe  privilegea  of  an  enduraee  under  the  law  merchaDl.  But  in  New- 
Jersey,  Pennsylvania,  Virginia,  Kentucky  and  Indiana,  his  righta,  under 
the  law  merchant,  are  lo  be  taken  with  lomo  qualificalioii.  See  Grifitk't 
Lbvi  Brgitttr,  patnm.  I  Miner'i  J  labama  Ftp,  5.  S96.  RtvUed  Statult* 
BfNmtk  Corelinn,  1S3T,  vol.  i.  93.  Retittd  Slaluta  of  Fsrmoal,  1839, 
S36,  Seviied  Code  of  Miiiunppi,  1633,  464.  In  Georgia,  notice  Id  the 
endorser  of  non-payment  of  a  promisaory  note  by  the  maker  ia  declared  lo 
be  unnecessary,  and  every  aucb  endorser  ia  held  to  be  boond  as  secorily, 
and  in  Ibat  character  may  require  the  holder  to  proceed  against  the  maker. 
Sotckiiii'i  Cade  ef  Lavi,  p.  441.  Notes  or  bills  diacounled  at  a  bank,  or 
depofiled  for  colleciioa,  are  placed  by  slaiute  in  Pennsylvania  on  the  fooling 
«f  foreign  billa  of  exchange  aa  tu  payment  and  remedy.  Furden'i  Dig.  lOS. 
As  the  English  statu  Le  has  not  been  adopted  in  Virginia,  the  last  assignee  of 
a  promissory  note  eanaoi  oiajntaia  an  action  against  a  remote  endorser,  there 
being  neither  considenlion  nor  privity.    Donlop  v.  Earns,  5  CtUi,  16.    Ii>. 
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The  effect  of  the  statute  *is  to  make  notes,  when  nego- 
tiated, assume  the  shape  and  operation  of  bills,  and  to 
render  the  analogy  between  tliem  so  strong,  that  the 
rales  established  with  respect  to  the  one  apply  to  the 
o&er.*  It  was  a  question  much  discussed  before  the 
mtate  of  Anne,  whether  notes  were  not,  by  the  princi- 
ples of  the  law  merchant,  to  be  treated  as  bills ;  and 
Lord  Holt  vigorously  and  successfiilly  resisted  every 
anch' attempt.''  Thehistory  of  that  struggle  is  no  longer 
interesting ;  but  there  is  no  doubt  that  promissory  notes 
were  recognised  as  mercantile  instruments,  and  a  species 
of  bdls  of  exchange,  by  the  canon  law  and  the 
usage  of  trade ;  and  even  by  the  *French  ordi-     *fi 


K««-HuDpriiiTe,  tb«  atitutea  of  9  and  10  WilUam  III.,  and  3  and  4  Anna, 
lopecliDg  ioland  bill*  and  promUsoTy  nolea,  were  ra-enacted  during  lb» 
cotony  adminiatradan.  Id  Indiana,  pramiaaory  nolea,  payablt  at  a  eharttrci 
(ant  mitkin  tht  Uate,  are,  by  aUlaie,  placed  OD  the  nine  rooting  aa  inland 
bObofciohaTige  by  the  lav  meichiuii.  Stciwd  Statutet  ef  Indimu,  1638, 
119.  But  other  promiaKiry  nocea  are  not  Boverne'l  by  llie  [aw  merchant, 
wliiel)  baa  never  been  applied  in  (hat  atale  by  alatuts  to  ibem.  BdIIJii  t. 
Schrihner,  I  Blatkferd't  Ind.  Sep.  14.  The  lex  mercatoria,  applicable  10 
bn'iga  and  inland  billa  of  exchange,  ia  considered  to  be  adopted  in  In- 
diana  ai  part  of  the  common  law  of  England,  which  has  been  adopted  by 
autute.  Fiatt  y.  Eidi,  1  ibid.  81.  In  Penniylvania,  Vitpnia,  Georgia, 
Adtiisas,  Missouri  and  MiasiBaippi,  sealed  inalrumenta,  as  well  as  notes,  an 
made  negDliable  by  siaiute  ;  and  in  Arkanaaaall  agreements  and  contracta 
>c  vriiing,  for  the  payment  of  money  or  property,  are  made  assignable. 
Bat  ihete  aaaigDmenla,  in  aome  of  ibeae  last  meniioned  atates,  exprtaaly 
Nserre  to  the  debtor  all  matlsrs  of  defence  existing  prior  la  the  notice  of 
the  aaigtiDient.  lliiB  is  the  ease  in  Mississippi.  AUein  t.  The  AgriCDlIoral 
Baili,  3  Smedtt  ^  ManhaU,  *&.  InGeorgia,  by  statute  of  1799,  promiaaorr 
■Mestre  made  negotiable,  though  giren  for  apedfic  articlea.  And  so  an 
V*nalities  and  liqnidated  demand*  negotiable  by  act  of  1T99.  Brougbioo  r. 
Btdgett,  I  EeUy,  75.  Daniel  v,  Andrew^  Dudlry'i  Stp.  157.  Gamblin 
T.  Walker,  1  ArkaiuoM  S.  330.  Henning't  SlQltae;  vol.  zii.  Block  t. 
Walker,  3  Arkanaat  S.  7.  Bevited  Slatatet  of  ArkaB*iU,  107.  Bmi*td 
<Mt  (/  iliuimippi,  1B34,  464. 

*  Heylio  t.  Adamaon,  3  Star.  Btp.  669.     Bromi  t.  Hairaden,  4  Ttrm 
Ar.148. 

*  Qerkey.  MartiD,  3  Lord  Baym.  757. 
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(A         nance  of  1673,  long  before  Lonl  Holt  asserted  them  Ur- 

^        be  of  late  English  invention." 

5*  My  object  in  the  present  lecture  is  to  endeavour  to 

^        take  a  comprehensive,  and,  at  the  same  time,  precise 

V        and  accurate  view  of  the  general  doctrine,  and  most. 

^  material  rules  relative  to  bills  and  notes ;  and  to  effect 
this  purpose,  I  shall  point  oat  their  essential  qualities  ;- 
the  rights  of  the  holder;  the  negotiation  of  tbem,  and 
the  requisite  steps  to  fix  the  responsibility  of  the  seve-^ 
ral  parties  whose  names  are  upon  the  paper. 

(3.)  Of  the  tuential  qualitiet  <^  negotiahle  paper. 

A  bill  of  exchange  is  a  written  order  or  request,  and 
a  promissory  note  a  written  promise,  by  one  person  to 
another,  for  the  payment  of  money,  at  a  specified  time, 
absolutely,  and  at  all  events.''  If  A.,  living  inNew-- 
York,  wishes  to  receive  1000  dollars,  which  await  his 
orders  in  the  hands  of  B.,  in  London,  he  applies  to  C, 
going  from  New-York  to  London,  to  pay  him  1000  dol- 
lars, and  take  his  draft  on  B.  for  that  sum,  payable  at 
sight.  This  is  an  accommodation  to  all  parties.  A.  re- 
ceives his  debt  by  transferring  it  to  C,  who  carries  his 
money  across  the  Atlantic,  in  the  shape  of  a  bill  of  ex- 
change, without  any  danger  or  risk  in  the  transporta- 
tion ;  and  on  his  arrival  at  London,   he   presents  the 


•  Tbe  pngnraUi:  •>(  Pope  Pius  V.  Dt  Cambiu.  as  earlf  u  1571,  ia  men- 
tioned bf  Mr.  Dt  Fenetaa.  in  his  disacrtmion  on  ibe  Naturii  and  Eiltnt  of 
tki  jHrUdietiannf  the  Court! of  tkt  Untied  Slatef,  123,  uproaforihe  earl)' 
iG<!agniiion  nrnote*  is  negoiisble  insirumenis  wiifain  lbs  cnstom  of  mer- 
chanla.    I  would  »ho  icfcr  to  ihe  appendix  to  1  Craneh'i  Stporli,  far  a 

(ver;  eUborele  Brgumeni  in  TavuiiToflhe  position,  (hat  at  cammanlaw,  and 
before  the  eutuls  of  Anne,  an  endonee  of  b  promiasor;  note  could  sue  a 
lemole  endorser. 

b  Thia  definition  is  taken  from  BayUt/  on  BilU,  1,  wliich  ia  a  conciae, 
clear  and  accurate  produciion.  The  American  edition,  published  at  Bottnn, 
in  1826,  is  enriched  nith  all  the  English  and  American  decisions  in  its  very 
copiont  notes. 
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bill  to  B.,  and  is  paid.  This  is  the  'plain  and  familiar 
illustratioa  of  this  mode  of  remittance,  given  by  Sir 
William  Blackstone  ;  and  ibe  practice  is  so  very 
ooDvenient,  and  suggeets  itself  so  readily,  and  gives 
nicb  extension  to  credit  and  circulation  to  capitaU 
tbat  it  would  seem  almost  impossible  that  it  should 
DOt  have  been  in  use  in  the  earliest  periods  of  com- 
merce. A.,  who  draws  the  bill,  is  called  the  drawer. 
B.,  to  whom  it  is  addressed,  is  called  the  dratoee,  and 
OD  acceptance,  be  becomes  the  acceptor.  C,  to  whom 
tfae  bill  is  made  payable,  is  called  the  payee,*  As  the 
bill  is  payable  to  C,  or  his  order,  be  may,  by  endorse- 
ment, direct  the  bill  to  be  paid  to  D. ;  and,  in  that  case, 
C<  becomes  the  endoner,  and  D.,  to  whom  the  bill  is 
endorsed,  is  called  the  end&rtee  or  holder.  A  check 
apoQ  a  bank  partakes  more  of  the  character  of  a  bill 
of  exchange  than  of  a  promissory  note.  It  is  made 
payable  to  bearer,  or  to  order,  and  transferable  by  deli- 
very or  endorsement,  like  a  bill  of  exchange.  It  is  not 
a  direct  promise  by  the  drawer  to  pay,  but  it  is  an  im- 
plied undertaking,  on  his  part,  that  the  drawee  shall 
accept  and  pay,  and  the  drawer  is  answerable  only  in 
the  event  of  the  failure  of  the  drawee  to  pay.  A  check 
payable  to  hearer  passes  by  delivery,  and  the  bearer 
may  sue  on  it  as  on  an  inland  bill  of  exchange." 


■  Aa  iDitnmenl  mar  ba  a  bill  of  eich&nae,  [hough  tha  drtwer  and  drawee 
b«  the  tune  pcrwa.  HarTF]r  v.  Kty,  9  Itonnr.  ^  Critt.  356.  Randolph  t. 
Pariih,  9  Porier'i  (Alabama)  Erp.  7G.  FolCer  v.  Tylar,  3  IHttealff  Stp.  58- 
In  Miller  i.  Thomion,  3  Mmting  ^  Granger,  576,  Ch.  J.  Tindal  said 
dial  nrodielinct  partlei,  ai  drawer  and  drawee,  were  eaaenliil  lo  the  consti. 
tntioii  of  a  bill  of  eichanice  ;  and  as  the  iDBlnimenl  in  that  case  was  drawn 
bj  one  of  thv  eoropanr  upon  ihe  firm,  and  on  lla  behalf,  it  waa  good  as  a. 
promiaary  note. 

k  See  infra,  p.  104,  n*te.  Cm^r  t.  Armauong,  3  Jehiu,  Cat.  5.  Cod. 
ror  T.  Warren,  iMrf.  959.  Woodi  v.  8chroedeT,4  ITiut.  ^  JaAnivSTG.  Lord 
KenroQ,  in  Bohem  *.  Bterliag.  7  Tirm,  430.  Walker  t.  Geine,  4  wniartoa, 
9S3.  Ill  the  late  caae  in  England  of  Serle  r.  Norton,  9  Mttmm  ^  Weltby, 
309,  a  poiLdaied  check  waa  bald  altogether  void.    We  miy  well  demui  to  that 
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A  bill  or  note  is  not  confined  to  any  set  form  of  wonte. 
A  promise  to delher,  or  to  be  accomtabU,  or  to  hererp&it- 
nije  for  so  much  money,  is  a  good  bill  or  note ;  but  it 
must  be  exclusively  and  absolutely  for  the  payment  of 
money ■■  In  England,  negotiable  paper  must  be  for  the 
payment  of  money  in  specie,  and  not  in  bank  notes.''  'fa 
this  country  it  has  been  held,  that  a  note  payable  in  bank 
bills  was  a  good  negotiable  note  within  the  statute, 
•76  if  confined  to  a  species  of  paper  universelly  •cur- 
rent as  casfa^  But  the  doctrine  of  these  caam 
has  been  met  and  denied,'  and  I  think  the  weight  of 
argument  is  against  them,  and  in  favour  of  the  English 
rule.  It  is  essential  that  the  bill  carry  with  it  a  per- 
sonal credit,  given  to  the  drawer  or  endorser,  and  that 
it  be  not  confined  to  credit  upon  any  future  or  contin- 
gent event  or  fund.  The  payment  must  not  rest  upon 
any  contingency,  except  the  failure  of  the  general  per- 
sonal credit  of  the  person  drawing  or  negotiating  the 
instrument.*     It  would  perplex  the  commercial  trans- 

deciuon.  In  Wookey  v.  Pole,  A  B.  ^  Aid.  1,  h  wu  held  ihit  exchequer 
billi  pan  by  delivery  to  Ibe  boBafide  foi  vilue,  beciuM  they  were  negotiable 
aeeuriiieB  and  reproaented  ncmer.  The  ■»»(«  of  48  G.  ItL  c  6,  direoud 
Iham  to  b«  circulated. 

>Homsv.Lee,3£<>rilBayM.1396.  8  Jtf ml.  £rp.  363.  Str.eS9.  H«r. 
tin  T.  Ctiauntry,  .^r.  12T1.  Tbomai  v.  Room,  7  Mnt.  Sip.  461.  Tba  inl. 
(ials  of  the  maker'e  mme  will  bind  him  ai  the  maker  of  a  promiaaory  note. 
Palmer  t.  Btephena,  1  Denia,  471.  So,  L  O.  U.  £10  is  a  prominor;  note. 
1  Can- ^f.  35. 

»  Baylry  an  BilU,  edit.  Betfon,  18S6,  G.  Story  en  BilU,  S3.  8.  F. 
WhitemaQ  v.  ChiidTeaa,  6  HwnpMrty,  Tom.  E.  303. 

•  Keilh  V.  JonoB,  9  Jaka*.  Btp.  13Q.    Jndab  t.  Barrta,  19  iUd.  144. 

d  M'Corniicic  v.  Trotlcr,  10  Serg.  ^  SauU,  94.  Gray  t.  Dooaluw,  4 
Watt,,  400.    Haabrook  y.  Palmer,  9  ttLntft  Srp.  10. 

•  Dawkea  v.  De  Lorane,  3  Wilt.  Btp.  307.  Beardealey  t.  Baldwin,  3  Su. 
Srp.  1151.  Roberts  v.  Peake,  1  Butt.  393.  Cook  *.  Sallarlee,  G  Ommii. 
108.  VinVaelerv.  Flack,  eSi»erf»^JIferiJtdII,  Afu*.  jr.  393.  Id  PallMi 
T.  Pratt,  9  Moon't  Bep.  C.  B.  it  waa  held,  that  a  bill  of  achanxe  drawn 
upon  a  coniingeney  waa  void ;  but  a  bill  may  be  accepted  upon  a  cootiR. 
fancy.    A  draft  on  the  J*.  Jlf.  GnieraJ  ia  not  *  nefotiable  bill  of  eichaofB, 
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actions  of  maokind,  if  paper  aectirities  of  this  kind 
were  encambered  with  conditions  and  contingencies, 
■nd  if  the  persons  lo  whom  they  were  offered  in  nego* 
tiatioD  were  obliged  to  inquire  when  those  uncertain 
events  would  probably  be  reduced  to  a  certEiiDly.  But 
if  the  event  on  which  the  instrument  is  to  become  pay- 
able be  fixed  and  certain,  and  must  happen,  as  if  the 
bill  be  drawn  payable  six  weeks  afler  the  death  of  the 
maker's  Either,  it  is  a  good  bill,  and  it  is  of  no  con- 
sequence how  long  the  payment  is  to  be  post- 
poned^*  Nor  is  it  necessary  "that  the  note  "TT 
should  be  made  at  home.  Foreign,  as  well  as  in- 
land notes,  are  equally  negotiable  within  the  statute  of 
Anne;^  and  a  promissory  note  made  in  England,  and 
transferred  by  endorsement,  or  delivery  in  a  foreign 
country,  to  a  par^  taking  it  there  for  value,  gives  a 
tide  which  may  be  asserted  in  England.' 


benun  ii  ii  nndsntood  to  be  drawn  igiinsl  a  canlingeni  public  fund,  atidn 
■ba  eonHol  □[  the  poal.oSce  department.    3  Wliarlon,  S33. 

•■  Soak  *.  Culehan,  Sir.  Sep.  1917.  It  »  even  held,  ibat  a  note  parable 
within  two  moalhe  after  such  a  ebip  rs  paid  ofT,  ia  a  good  negolioble  note,  la 
die  BTeat  ii  morally  ceriiin ;  (Andrews  v.  Fniiklin,  Sir.  Eep.  94;)  but  I 
kiould  think  >ach  ■  rererence  was  not  luScieDily  eeitain,  and  that  ihe  case 
nigfat  well  baTB  been  qupelioned,  if  it  had  not  boen  eiibsequenlly  canfinnBd 
in  I  Wilt.  Etp.  363.  3  ibid.  313.  The  numeroiu  Engllah  and  American 
eawe  all  gotns  lo  the  aappoit  of  thie  one  general  propoaitiaa,  ihat  the  money 
menlioned  in  the  inalmmenl  moat  be  payable  abeoluiely,  and  at  all  eienta, 
and  not  made  lo  depend  on  any  uncertainly  or  contingency,  are  diligently 
and  lecuralely  collecled  in  Bayity  en  BiUa,  edit  Baitan,  1SS6,  pp.  8 — 15,  and 
CIdllj  n  BOU,  edii.  Phii.  1826,  pp.  43—50,  and  by  Mr.  Jualice  Story,  in 
5tor]i  m  Bill*,  mc  46,  47.  Id  MofTal  v.  Ednarda,  1  Carr.  f  Marthman,  16, 
it  wu  held  by  Mr.  Jiutice  Patteaon,  that  a  protniaaory  note  muel  specify  a 
panJcDlir  time  of  payment.    But  the  caaa  of  Ellie  v,  Maaon,  in  a  note  lo  that 

kUllna  *.  Graham,  1  Bantu,  f  Orttt.  193.  Beniley  v.  Noilhoaae,  1 
Mmiy  i  MtHcin,  66.    Vide  8.  F.  npra,  p.  73,  note  b. 

■DelaChanmelieT.The  Bank  of  England,  9  fiamu.  ^Otm*.  SOS.  Bat 
tUi  point  leema  to  be  etiU  conteated.  Bee  a  diacuiaion  of  it  in  the  London 
Xm  iC^nii^  No.  7.  p.  1 17. 
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The  instrument  must  be  made  payable  to  the  payee* 
and  to  bis  order  or  auigns,  or  to  bearer,  in  order  to  ren- 
der it  negotiable.  It  must  have  negoiiable  words  on  its 
face,  showing  it  to  be  the  intention  to  give  it  a  transfer- 
able quality.  Without  them  a  promissory  note  is  a 
valid  instrument  within  the  statute  of  3  and  4  Anne,. 
as  between  the  parties,  and  is  entitled  to  the  allowance 
of  the  three  day&  of  grace,  and  may  be  declared  on  as  a 
promissory  note  within  the  statute.*  But  if  it  wanta- 
negotiable  words,  it  cannot  be  transferred,  or  negotiated 
80  as  to  enable  the  assignee  to  sue  upon  it  in  his  own. 
name.''  If  the  name  of  the  payee  or  endorsee  be  lefl 
blank,  any  bonafiiU  holder  may  insert  his  own  name  as 
payee.' 

It  is  usual  to  insert  the  words  vaine  received,  in  a  bill 
or  note,  hut  they  are  unnecessary,  and  value  is  implied 
in  every  negotiable  bill,  note,  acceptance  and  endorse- 
ment. The  burden  of  proof  rests  upon  the  other  party 
to  rebut  the  presumption  of  validity  and  value,  which 
the  law  raises  for  the  protection  and  support  of  nego-- 


■  Story  OB  BilU,  ji.  75.  Id.  on  PrornUtory  Noltt,  p.  3.  Duncan  v.  Harr-. 
luid  Savings  Inilttulion,  10  Gill  ^  Joknton,  399. 

»  Hill  V.  Lewi,,  1  Salk.  Rtp.  132.  Burchell  v.  Slocock.  2  Z*r4  Saym- 
15*5.  Smilh  v.  Kendall,  G  Term  Rep.  133.  Rex  v.  Boi,  6  Taunt.  Sep. 
325.  Mayier  v,  Whitaker,  9  Barna.  f  Crett.  409.  Ex  pwta  Robinaon,  1 
Dcecan  ^  Chitly,  275.  Gararil  v.  La  Cosle,  I  Dalliu'  Kip.  194.  Downing 
T.  Bacfccnlosa,  3  Cnint^  Rrp.  137.  In  Gudcomb  v,  Juhnaon,  1  Vtrmont 
Rtp.  13S,  il  »iB  beld,  thai  ihe  endonee  of  a  nole  not  negoiiable,  was  never, 
theleaa  bound  lo  foil  >w  ihs  rulaa  of  the  law  merchaiii,  in  making  the  demand 
of  payment,  and  giving  notice  of  aon-paymenL  The  modern  French  com. 
mercial  code  requires  billa  and  notes  to  be  made  payable  lo  order.  Codt  de 
Comm.  art  110.  IBS  ;  whereag  in  Scotland,  a  bill  of  exchange  ia  B'^od,  and 
Dcgoliable,  and  aisignable,  though  il  doea  not  eontatn  an;  worda  making  it 
payable  to  order  or  to  bearer.     1  BtU't  Cam.  401. 

•  Crucblef  T.  Clarance,  3  Mauli  j-  Stla.  90.  5  Tatmton,  539,  3,  P.  IT 
there  be  no  payee  to  whom  the  bill  it  payable.  It  cannot  be  aued  upon  by  a. 
third  peraon  aa  beater.    Prewili  t.  Chapman,  6  Alabama  S.  N.  S.  86. 
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ti^le  paper.'    These  words  are  not  usual  in  checkSr 
which  are  negotiable,  like  inland  bills,  and  are 
•governed  by  the  same  rules.**     Nor  is  it  neces-     '78 
sary  that  the  maker  should  subscribe  his  name  at 
the  bottom  of  the  note  ;  and  it  is  sufificient  if  the  maker's 
name  be  in  any  part  of  the  note,  as  if  it  should  run,  /, 

A.  B.,promiM  to  pay  C.  D-,  or  order,  one  hundred  dollari.' 
This  is,  however,  so  much  out  of  the  common  course, 
that  a  note  wanting  the  usual  Bubscription  would  be 
deemed  imperfect,  and  it  would,  in  point  of  fact,  de- 
stroy its  currency,  and  the  public  would  very  reasona- 
bly conclude,  that  the  note  had  been  left  unfinished, 
and  had  got  into  circulation  by  fraud  or  mistake.  If 
the  note  be  payable  to  B.,  or  bearer,  it  need  not  be  en- 
dorsed ;  and  it  is  the  same,  in  eSect,  as  if  the  name  of 

B.  had  been  omitted.  The  bearer  may  sue  in  his  own 
name  ;  and  if  bis  right  and  title,  or  the  consideration,  be 
called  in  question,  he  must  then  show  that  he  came  by 
the  note  bona  Jide,  and  for  a  valuable  consideration." 
So,  a  bill  or  note,  payable  to  a  fictitious  person,  may  be 


•  Htich  T.  Tnrer,  1 1  Advipk.  ^  EHi$,  703.  Siorg  en  Bill*,  pp.  78.  199. 
Grant  v.  DaesrlB,  3  Mau.  ^  SfliB.  353.  Whilaker  v.  Bdmondi,  1  Mood,  jf 
Bab.  366.  Knighl  v.  Pugh,  4  Wattt  ^  Srrg.  445.  Belizhoovei  v.  B!ack- 
•loek.S  Wait;  37.  Benjamin  v.  Tillman,  2  !tPL.an'i  A.3I3.  In  the  >tmM 
of  MiMouri,  by  (iBlnte,  (£.  Codt.  1835,)  lo  make  a  promiseorf  nale  negolia- 
ble,  il  moat  conlsin  ihe  vorda  "  for  value  lecRived,  negoliabU  and  payable 
wilhoul  defalcalloii."  6  Jtfuwurj  A.  S65.  3a,  in  France,  and  in  Bome  parts 
of  Gcnnanr.  by  pnailire  legulalion,  [be  omitaion  to  etaie  iho  value  received 
OD  Ifae  (ace  of  [be  bill  vitiaiei  ii.  Code  dt  Cnmm.  an.  110.  Htineetiiu, 
JBcM.  d»  Camb.  c.  4.  aec.  13, 14. 

V  Popplawell  v.  Wilaon,  1  Sir.  Rtp.  364.  Emery  ».  Banletl,  2  Lord 
S^ym.  1555.  Boehm  v.  Sterling.  7  Ttrm  Stp.  433.  While  v.  Ledwicb, 
died  in  Baileg  en  BitU,  35. 

•  Tajlor  T.  Dobbins,  1  5lr.  Sep.  399.  Bllioil  v.  Cooper,  3  Lord  Baym. 
15T& 

a  Grant  *.  Vaogbsn,  3  Burr.  Bep.  1516.  Bowen  t.  Viel,  16  Marlin'e 
LmtU.  Stp.  565.  Maiihewa  i.  Hall,  1  Vernent  Stp.  316,  where  the  casea 
OD  the  labjecl  are  Ihoronghl;  conaidered. 
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sued  by  an  innocent  endorsee,  as  a  note  payable  to 
bearer ;  and  such  a  bill  or  note  is  good  against  the 
drawer  or  maker,  and  wilt  bind  die  acceptor,  if  the 
fact  tfaat  the  payee  was  fictitious  was  known  to  the 
acceptor.* 

(3.)   0/tke  righu  o/the  holder. 

Possession  is  prima  facie  evidence  of  property  in  ne- 
gotiable paper,  payable  to  bearer,  or  endorsed  in  blank, 
and  the  bearer,  though  a  mere  agent,  or  the  original 
payee,  when  the  endorsement  is  in  blank,  may  sue  on 
it  in  his  own  name,  without  showing  title,  unless  cir- 
cumstances appear  creating  suspicion.)!  xhe  bona  fid* 
holder  can  recover  upon  the  paper,  though  it 
*79  *came  to  him  from  a  person  who  had  stolen  or 
robbed  it  from  the  true  owner,  provided  he  took  it 
innocently,  in  the  course  of  trade,  for  a  valuable  consider^ 
atioD,  and  not  overdue,  and  under  circumstances  of 
due  caution ;  and  he  need  not  account  for  his  poase»- 


■^^  

y  V  '  '  OoIUdb  v.  Emett,  I  H.  Blaek'i  Stp.  313.  Minei  v.  Gitnon,  3  7te« 
W    \{j    r>S«p.  481.    1  B.  Btaek't  Rtp.  563.    Titlock  t.  Hims,  3  T«™  Stf.  174. 

"      ^Hunter  v.  Blodgatl,  !i  YcbUi"  Rtp.  48a    Fouler  t.  Sh&llack,  3  N.  H.  Sep. 

^  -_N.  446.  The  genera!  rule  is,  »&;■  Mr.  Juelice  Slory,  (Story  dr  BiUt,  524,)  ib*l 
«>      '0  P']"''^''' "(  a  farged  bill  vill  have  no  effect  lo  charge  olher  paniei  therawilh, 

^'  .  ^  who,  if  it  had  been  genuine,  would  have  been  liable  therefor,  anieaa  ihef 

C     ^  faaTs  given  currencjr  (o  ihe  bill,  bj  adopliiig,  oi  paaaing,  or  accepting  ii  m 

^  >  Maunrt  v.  Lamb,  7  Coatn,  174.    Pearce  t.  Auatin,  4  Wlartan,  439. 

~      ^      '    Birbarin  v.  Daniala,  7  ImiU.  Stp.  461.    DenloQ  v.  Duplenia,  IS  ihid.  93. 

.       .     Hill  T.  HolmeB,  iiid.  96.     Story  en  PTtnnutBrs  Nttet,  iGS.     If  a  negotiable 

•      '     Dols  be  awigned  and  dalivered  for  a  laluable  conaideration  without  aof  eo- 

s."    s        J     doisement,  the  right  paaaBB,  and  the  assignee  maf  recover  in  the  name  of  ths 

'  -,.      -  payee.    Jonei  t.  WLllet,  3  JtttM.  S.  304.    Bo  it  baa  been  held,  thai  the  Gg. 

~-  V       urea  13B,  put  OD  (ho  back  of  a  bill  of  exchange  a»  a  aubetilute  for  the  name  of 

'  "the  enriorier,  and  intended  aa  aucb,  ia  good  and  obUgatorr  as  an  endoiBO- 

[   ment,  but  a  disaanling  jadge  alronglr  held  olhecwbe.     Bulchen'  1l  D.  Bank 

v.  Bioirn,  1  Ntie.Terk  Ltgtl  Obtrvtr,  149. 
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sion  of  it  uoless  suspicion  be  raised.*  This  doctrine  i& 
founded  on  the  commercial  policy  of  sustaining  the 
credit  and  circulation  of  negotiable  paper.  Suspicion 
must  be  cast  upon  the  title  oF  the  holder,  by  showing 
that  the  instrument  had  got  into  circulation  by  force  or 
fraud,  before  the  omu  is  cast  upon  the  holder  of  show- 
ing the  consideration  he  gave  for  iU>    So  much  protec- 


•  Miliar  V.  Race,  1  Burr.  Eep.  453.  Grant  v.  Vaughan,  3  ihid.  1516. 
Peacock  t.  Rhodss,  Doug.  Sep.  633.  King  v.  Milsom,  3  Campi.  N.  P.  5. 
e<dranoi>l  T.  The  Bank  of  Eaglaad,  13  Batt'i  Sep.  135,  in  notia.  Patanan 
T.  HanUcre,  4  ITaiiRbin,  114.  Bleadenv.Charlaa,  1  Sii>gham.2i6.  Cruger 
T.  Anaauong,  3  Jokat.  Cat.  5.  Coaro;  v.  Wiireo,  ibid.  359.  Thuraloa  v. 
H'Kowa,  6  ^aai.  Btp.  428.  Wbeeier  v.  Guild,  SO  Pick.  545.  Aldrich  t. 
Warran,  16  Jtfaiu  S.  4G5.  Lapice  v.  Clinon,  IT  Loui*.  S.  153.  SUiry  n> 
Prumtmrg  ifaUa,  469.  A  atatule  of  Qlinoia  dealared,  (bat  if  anr  fnutt  or 
eircBiDTealioa  be  D*«d  in  obtaining  the  making  01  axecuting  ■  note,  it  abRll 
be  void,  nol  onlf  betwnn  the  maker  and  pe^ee,  but  alaa  in  tbe  handa  of 
erery  aqbacqaent  holder  ;  and  in  Woodi  v.  Hynee,  and  Muifard  r.  Shepard, 
1  SbouMA'a  R.  IDS.  5SS,  it  waa  held,  that  the  fraud  (hat  would  viliate  th» 
na(a  in  the  bands  of  the  innocent  aaeignee,  muat  be  in  ahlaining  iKt  malriiig 
M*  rxtatting  the  nole,  and  (hat  fraud  in  relation  to  the  conaiderallon,  or  JD 
tha  contract  upon  which  it  waa  giien,  would  nol  be  lufficient  10  affect  ita 
uegociabilitr  and  validity  in  the  handa  of  the  innocant  aiaignee.  In  Ulinoia 
ihfl  commerdat  law  aa  (0  negadabla  paper  aeema  lo  be  well  BKabllabed. 
The  atatnte  of  that  B(ale  goe*  funlier,  and  makea  notes  aaaignable  that  pro. 
miM  to  par  monert  »  arlieUi  0/  ptraonal  properly,  or  any  aum  0/  aunty 
UB  fMraaaal  pnptrttf.  R.  L.  463.  Ranaoni  v.  Jonea,  1  SBannnm'o  B.  393. 
As>in,  in  Miniaaippi  it  ia  held,  that  if  a  person  aboat  to  purchaae  a  promia- 
■oiy  note  before  due,  inijnireaof  the  maker  if  (he  note  be  good,  who  said  it 
waa,  and  would  be  paid  el  maturity,  he  could  not  aflerwarda  aei  up  a  failure 
of  conaideretion  againet  the  aaaigceea,  allboagh  he  waa  ignorant  at  the  time 
tri'aiich  lailura  when  he  gare  theaaaurance.  Hamer  v.  Jobnaton,  5  ^insarrf, 
696.  Hamer  t.  Marun,  1  .Sineite*  ^  Marthall,  Min.  CJL  S.  B.  P.  The 
CMe,  which  held  that  the  maker,  by  giving  inch  aaaurance,  had  waiTed  bis 
defence,  waa  correctly  and  juatly  decided,  notwithstanding  thai  by  atalute  in 

i,  the  general  rule  is,  (bat  the  maker  of  a  promiuory  note,  after 
tided  to  the  aame  defence  against  aubaequenl  endoteeee  aa 
•gainst  the  original  payee. 

*  Collina  *.  Martin,  1  Bo*.  §■  PvU.  GiS.  Reynolds  t.  Chetlle,  S  Cmnpi. 
If.  P.  S9E,  Munroe  t.  Cooper,  5  PUk.  413.  Slory  an  BilU,  315.  Eailey 
1.  Bidwell,  13  Mtena  ^  WtUAy,  78.  So,  if  there  was  no  original  coneider. 
■tion  for  the  bill,  (be  bolder  muat  diow  thai  eiihar  ha  or  the  original  en- 
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tion,  for  the  sake  of  trade,  is  given  to  the  holder  of  ne- 
gotiable paper,  who  receives  it  fairly  ia  the  way  of 
business,  that  he  can  recover  upon  it,  though  it  has 
been  paid,  if  he  received  it  before  it  fell  due.  Where 
one  has  done  a  mercantile  act,  said  Lord  Cb.  Baron 
Gilbert,  be  subjects  himself  to  mercantile  law.'  If, 
however,  it  appears  by  proof  or  admission  that  the 
agent  to  whom  a  negotiable  note  is  endorsed  for  the 
use  of  his  principal,  has  no  interest  in  it,  he  cannot  sue 
and  recover  upon  it  in  his  own  name.^  There  are  but 
few  cases  in  which  a  bill  or  note  is  void  in  the  hands  of 

an  innocent  endorsee  for  valuable  consideration  ; 
•80     such  cases  are,  when  the  consideration  in  the  'in- 

slrument  is  money  won  at  play,  or  it  be  given  for  a 
usurious  debt.  The  English  statutes  against  usuiy 
and  gaming  (and  which  have  been  adopted  generally 
throughout  the  United  States)  are  peremptory,  and 
make  the  bill  or  note  absolutely  void."    The  same  rule 


donee  give  value  for  El  Thomu  v.  Newlon,  3  Carr.  ^  Pafoe,  G06.  Bol 
if  ibe  nole  ba  paysble  1o  B.  or  older,  and  be  lost  or  stolen,  in  that  caia  the 
maker  paya  at  hit  peril,  fur  he  is  buand  to  Dscerlain  the  idenliiy  of  the 
partf  )o  whom  he  pay».  Pardttiut  Droit  Coiam.  t.  ii.  irl-  197.  Steri/Dn 
Piaminory  Tfotei,  p.  4T0. 

•  GilbtTi't  Lex  Praloria,  28B,  S89.  The  holder  will  hoM  it  unelTected  u 
to  any  snlecsdont  eciuities  between  the  pnrlieii,  if  he  takcB  It  without  notice 
ofany  fneia  which  implicate  its  validily  as  between  the  prior  piirlies,snd  id 
payment  of  a  precedent  dchi,  anii  he  is  not  hound  tn  prore.  in  the  firei  in. 
ilance,  that  he  is  a  bnnajidr  holder  for  a  valuable  cotirtdeiaticn,  for  the  law 
will  prcaume  it,  until  the  presumption  be  rcbmted  by  contrary  proof.  Swii^ 
T.Tyson,  16  Frttrt'  BfA.  Carlisle  i.  Wishnri,  11  Ohio  Rep.  1E2.  Brush 
V.  Seribnrr,  1 1  Curia.  Ftp.  388.  Bank  of  Salina  i.  Babcnck,  21  WenirlFw 
Brp.  499.  Bank  of  Sandusky  v.  Scoville,  34  Id.  115.  Mohawk  Bank  v. 
Carey,  1  UiU't  N.  Y.  R.  5lS.    Riley  v.  Andcison,  S  MI'Ltan't  Rep.  589. 

t  Thatcher  v.  Wiuslow,  5  Afown,  58.  The  soDRdoeaa  of  this  defiaioo  baa 
been  quesiinned. 

« Bowyen  v.  Bampion,  rSfr.  Sff.  II55.  Lord  MartaGeld  in  Peacock  v. 
Rhodea,  Dotig.  Rep.  636.  Lowe  v.  Walker,  ihi4.  736.  Acklatid  y.  Pearce, 
9  CampA.  N.  P.  599.  Since  the  above  deciaiona,  the  tiolDie  of  SB  Geo.  IIL 
c.  98,  waapaaaed,  which  piolecla  bill*  and  notes  in  Ihebandaof  ao  ecdone*. 
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woold,  of  coone,  apply  to  every  case  in  which  the  con- 
tract is  by  statute  declared  absolatety  void.* 

As  between  the  original  parties  to  negotiable  paper, 
these  provisions  in  favour  of  the  honi  fide  assignee  do 
not  apply,  and  the  consideration  of  a  bill,  note  or  check 
may  be  inqaired  into.  It  may  be  inquired  into  between 
the  maker  and  payee,  and  between  the  endorser  and 
endorsee ;  the  consideration  of  the  endorsement  also 
may  be  shown,  for  the  tatter  are,  in  this  view,  treated  as 
original  parties.**  The  rule  equally  applies  when  ibe 
endorsee  took  the  paper  with  notice  of  an  illegal,  or  of 
4he  want  of  any  consideration,  or  of  any  circumstances 
vbich  would  have  avoided  the  note  in  the  hands  of 
the  endorser ;«  or  when  taken  not  in  the  ordinary 


for  nimble  eoMiderition,  and  wiihoul  notice,  Ihough  founded  on  naury ; 
■od  »  there  seema  lo  be  >  itrong  diapoahion,  at  (he  preaeni  iaj,  to  frae 
iittirf  fram  civii  impediineDta,  il  ii  probible  ihere  ia  i  relaialiun  on  thia 
point  in  some  parts  of  ihss  cauntry.  The  proriaiona  of  ihat  ilatute  oo  ihia 
poinihnTe  been  adopted  in  the  N.  Y.  Smited  SMtuttt.Tol.  i.  TT9.Bec.  5.  Bj 
the  alatate  of  T  W.  IV.  I  Vict.  BO,  and  3  Vict.  31.  bills  and  nolea  are  not 
■ffecied  b;  usury  Inwa,  if  payable  at  or  wilhin  twelve  monlha,  and  not  ae. 
cnred  by  mortgage,  and  ibe  interest  not  to  be  above  5  per  ceiiL  nnlan 
olherwiae  agread. 

•  Stary  an  BitU,  31 1.  ThoBgh  a  note  be  valid  between  the  original  pv. 
ties,  yet  the  endaner  cannot  aue  the  maker.  iT  the  endoraetnent  waa  nn  an 
nauriaoa  conaiderailon.  Gaither  v.  F.  &  M.  Bank,  1  Petert'  R.  37.  But  in 
New- York,  if  the  note  be  good  in  iteinceplian,  yet  if  the  payee  transfer  it  at 
a  diwouni  exceeding  the  legal  rate  of  intereat,  it  ia  regarded  *a  h  valid  Sals. 
Jonea  v.  Hack,  3  Johntan't  calf,  60.  Wilbie  v.  Rooaevelt,  id.  66.  Mnnn 
T.  Commiaaion  Cage,  15  Johiaan't  Rep.  49. 

k  De  Bras  v  Forbea,  1  E»p.  N.  P.  Etp.  1 17.  Aahhurat.  J.,  2  Term  Rrp. 
71.  HnrTi<.-k  v.  Carman,  10  Mnton,  334.  Hill  v.  Ely,  S  Srrg.  ^  RowU, 
363.  Johnson  v.  Maninua,  4  Halttad,  144.  HII!  i.  Buckminaicr,  5  Pick. 
391.  Lawrence  v.  Stonington  Bank,  6  Com.  Rrp.  S31.  In  ihia  last  caae  it 
waa  held,  that  if  the  bolder  receired  the  bill  without  caaaideration,  aa  where 
!ea  were  merely  agenti  of  the  drawer,  for  the  collection 
lion  of  the  money,  he  iaaaid  to  be  in  privity  with  the  fitst  holder, 
and  ii  aecountable  for  the  proceeds  of  the  bill. 

•  Sieen  v.  Lashley,  6  Ttm  Rep.  61.  Wir«D  v.  Koberl*,  I  Btp.  N.  P. 
361.    Perkina  v.  CluUis,  1  S.  H.  Btf.  SS4. 
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course  of  'business,  or  after  it  was  due,  or  under 
circumstances  which  ought  to  have  led  to  an  in- 
quiry.' It  was  admitted,  in  Bay  v.  Coddington,^  that 
negotiable  paper  could  be  assigned  or  transferred  bj 
an  agent,  or  any  other  person,  fraudulently,  so  as  to 
bind  the  true  owner  as  against  the  bolder,  if  it  was 
taken  by  him  in  the  usual  course  of  trade,  and  for  a 
fail  and  valuable  consideration,  without  notice  of  the 
fraud.  But  it  was  held,  that  if  the  paper  be  not  nego- 
tiated in  the  usual  course  of  business,  nor  in  payment 


■  Brown  t.  Davti,  3  Ttrm  Sep.  80.  Down  v.  Hilling,  4  BantK.  ^  Crtu. 
330.  Ayer  t.  Hutchini,  4  AfoM.  Stf.  370.  ThonpMm  t.  Hile,  6  Piek, 
SW.     LitleU  T.  Manh&ll,  I  Bebinaan'i  Lna.  S.  67. 

k  5  JakoM.  Ch.Bty.  S6.S.C.  SO  Jahnt.  Sip.  637.  Swift  t.  T;ku>,  16 
Peltri'  E.  15.  Tbe  Supreme  Court  of  Tenneeeee,  in  Klmbra  v.  Lylla,  1ft 
Ttrgtr,  438.  (tyi  ibel  (bii  coee  hu  oiried  tba  leiuictioni  upon  the  negotU 
•biljiy  of  coniiMroiil  paper  to  where  the  TeaPSMee  caurt  ie  villing  lo  cutt 

'  it,  and  where  h  ie  diapowd  to  leave  iL    In  Woomley  *.  Lowry,  1  ffampk. 

I  Tnm.  R.  470,  it  was  held,  thai  if  a  note  be  enigned  for  a  pte-eii«iiag  dsb^ 
it  ie  not  negotieted  in  the  due  coutae  of  trade,  and  a  failaie  of  coniide ration 
may  ba  abown.  The  case  of  Bey  t.  Coddington,  waa  ra-conaidered,  and  ita 
principlea  acknowledged  and  OHarled,  in  Stalker  v.  HcDonild,  in  the  N.  Y. 
Cotut  of  Ermis,  in  6  HiU,  93.  Bui  it  waa  declared  that  it  waa  not  sufficient 
to  protect  the  note  in  ifaa  hands  of  the  parchaoer,  that  he  recelTcd  it  merely 
M  a  aacnrily,  or  nominally  in  payment  of  a  pre-existing  debt,  tmlet*  he  had 
given  money  or  •oma  new  coosidenition  for  it,  orgimm  if  aticsrily  uluek 

\   ht  htldfar  Ihi  pat/menl  of  tht  anieeedtnl  4ebt.    Ifhs  obtains  the  note  sbk 

'  mere  lecurily  or  payment  of  an  antecedent  debt,  without  parting  with  any 
diing  of  value,  in  that  case  hs  is  not  entitled  lo  hold  the  properlf 
■gaioBt  the  prior  equitable  owner.  Mr.  Chancellor  Walwwth  gave  an 
elaborate  diseuarian  to  ibis  point,  and  he  held,  that  tba  deciaion  of  the- 
Supreme  Court  of  the  United  States,  as  delivered  by  Mr.  Justice  Story,  in 
Swift  V.  Tyson,  16  Ptlrrt,  1,  was  not  correct  in  the  opinion  that  ■  pre.eiist- 
iog  debt  WIS  of  itself,  and  witbonl  any  other  circumstances,!  sufficient  con- 
sideration, to  enlitls  the  bona  fide  holder,  without  notice,  to  recover  an  tba- 
note,  when  it  might  not,  as  between  tbe  original  parties,  be  valid.  Mr.  Joa- 
(ice  Story,  on  Pnminery  Naln,  p.  315,  note  1,  repaals  and  austains  the  da. 
eision  in  Swift  v.  Tyson,  and  1  am  inclined  to  concur  in  thai  decision,  as  iho 
pluner  and  belter  docUine.  The  decision  tn  Williams  v.  Little,  11  JV.  H. 
Btf.  66,  ia  lo  the  sams  effect,  and  Ch.  J.  Parker  aiul«iaed  the  decision 
wiib  force. 
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-■of  any  antecedent  debt,  nor  for  cash,  or  property  ad- 
vanced  upon  it,  nor  for  any  debt  created,  or  responsi- 
bility incurred,  upon  the  credit  of  the  note,  but  was 
taken  from  the  agent  of  the  owner  of  the  note  after  he 
had  stopped  payment,  and  as  security  against  contingent 
responsibilities  previously  incurred,  the  rights  of  the 
true  owner  were  not  barred.  Such  a  case  did  not 
come  within  the  reason  or  necessity  of  the  rule  which 
-protects  the  purchaser  of  paper  fraudulently  assigned, 
'because  it  was  not  a  case  in  the  course  of  trade,  nor 
was  credit  given,  or  responsibility  assumed,  on  the 
strength  of  the  paper.  In  any  case  in  which  the  en- 
dorsee takes  the  paper  under  circumstances  which 
might  reasonably  put  the  bolder  upon  inquiry,  and 
-create  suspicions  that  it  was  not  good,  he  takes  it  at  his 
peril.  The  rule  is  usually  applied  lo  the  case  of  noles 
over  due,  but  the  principle  is  of  general  application.* 
In  Gill  V.  Cubit:,^  the  Court  of  K.  B.  made  a  strong  ap- 
plication of  the  principle,  and  held,  that  if  an  endorsee 
takes  a  bill  heedlessly,  and  without  due  caution,  and 
under  circumstances  which  ought  to  have  eicited 
the  suspicions  *of  a  prudent  and  careful  man,  the  *83 
-mfdter  or  acceptor  may  be  let  in  to  his  defence. 
It  was  deemed  material  for  the  interests  of  trade,  that  a 
person  should  be  deemed  to  take  negotiable  paper  at 
his  peril,  if  he  takes  it  from  a  stranger  without  due  in- 
quiry how  he  came  by  the  bilL  He  is  bound  to  exer- 
cise a  reasonable  caution,  which  prudence  would  dic- 


■  Arer  T.  HoicUni,  4  lUat*.  Rip.  370.  Napin  t.  Eltm,  6  Tergti'i  TVm. 
Etp  lOe.    HuDt  T.  Sanford.  ilnd.  387. 

t  3  BaTjue.  ^  CVcM.  466.  Bee,  ako,  (o  the  tame  pojol,  Backwirh  v.  Cor. 
Tall,  3  CtT.  ^  Faynt,  S6i.  Snow  t.  Pauock,  3  Bingim,  406.  Stnaga 
T.  Wif  nej,  6  iUd.  677.  Slater  >.  Weai,  t  Dmemn  ^  Uayd,  15.  EttXtj  t. 
Ciocbronl,  10  Binglian,  343.  Nichtriaoo  *.  Paiun,  13  Ltuinna  Rtp.  S13. 
.  Sl6.  In  thtt  tul  ciM  (be  eonri  uid  iher  look  Iha  aaae  of  Oill  i.  Cnblu  for 
ibeir  c«ide. 
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fate  in  suoh  a  case ;  and  it  ie  a  question  of  fact  for  a 
juiyi  whether  the  owner  of  the  lost  or  stolen  bill  had 
used  due  diligence  in  apprizing  the  public  of  the  losfl, 
lUid  whether  the  purchaser  of  the  paper  had,  under  the 
circuroBtaaces  of  the  case,  exercised  a  leaecnable  dis- 
cretion, and  acted  with  good  faith  and  sufficient  caution, 
in  the  receipt  of  the  bill.  The  doctrine  of  Lord  Kxa- 
yon,  in  LaUMon  v.  fFvUm,^  that  the  bona  fide  purchas^- 
of  a  lost  bill  was  at  all  events  to  recover,  is  expreBsly 
overruled.  This  new  doctrine,  imposii^  upon  the 
owner  due  diligence  in  giving  to  the  public  notice  of 
the  loss,  and  upon  the  purchaser  of  the  bill  due  caution 
and  inquiry,  ie  supposed  to  be  calculated  to  increase  the 
circulation  and  security  of  negotiable  paper,  and  to 
render  it  more  difficult  for  thieves  and  robbers  to  pass- 
it  oE** 

(4.)  C^the  acceptance  a/the  hiU. 

There  is  no  precise  lime  6xed  by  law  in  which  bill* 

•  AEf.N.P.tt. 

>  Id  Bnckhouse  v.  Hairiion,  S  Nttllle  f  Manning,  188,  the  cue  re. 
qaired  iha  aDdoner,  who  lost  bi>  bill  by  accident,  to  ahow  in  hia  defetiM 
gren  ntgtigmct,  imputable  to  the  holder  h  evidence  of  maia  jidt§,  \a  order 
to  impeach  hia  lille.  The  aame  principle  was  fullowed  in  Crook  *.  Jadia,  3 
NtviUe  ^  Manning,  S5T.  9  Mylne  j-  Sttnt,  638.  Goodman  t.  Harre^,  6 
HtBtllc  ^  ilfamriaf ,  8T9  ;  aa  dial  4ti«  ease  of  Gill  v.  Oubiti  aeemt  to  be 
■omewbat  weakened,  if  aol  dcib^yed,  n  an  aQthofil]r.  Hr.  JiudM  Story 
(iSHory  on  BHU,  SIG;  con«idera  (he  daclrine  in  Gill  v.  Cubilt  aa  ahaolutalj 
overruled  and  abandoned,  ind  be  cilea,  in  loppon  of  hia  conclacion,  Good- 
man V.  Harrey,  nb.  tup.  Uiher  t.  Rich,  10  Adolfh.  ^  JBIIm,  764.  Ste- 
phens V.  Foeter,  1  Cramp.  Mttt.  ^  Bate,  849. 

If  a  check  be  ao  filled  up,  through  ignorance  or  carelennen,  aa  10  enable 
(h«  holder  convenientlr  to  iaien  three  hundred  before  fifty,  and  the  banker 
in  (hereby  misled  lo  pay  the  inseried  anm,  the  Ion  moat  fall  on  the  drawer  of 
,  and  not  on  the  banker.  Fatlatr,  Traiti  da  Con.  it  Changv,  pan  1.  c.  4. 
sac  99.  Young  t.  Grole,  4  Bingham,  358.  With  tespeel  to  bank  bjlb 
abwdately^asfreswdby  accideni,  the  banker,  on  due  proof  (hereof,  moai  par 
the  owner  who  held  Ihem  when  destroyed.  Bat  if  only  latt,  by  tbefi,  &«., 
•n4are  in  eiiateoce,  the  bank  must  pay  the  tmta^^  holder.  Shaw,  Ch.  J.^ 
in  WhilOD  v.  Old  Colony  Ins.  Co.,  9  Mttcalf,  S. 
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payable  at  sight,  or  a  certain  number  of  days  afier  sigbti 
must  be  preseoted  to  the  drawee  for  acceptance,  tbougb 
there  muAt  not  be  any  uBreBsonable  delay,  for  that  m^t 
discharge  the  drawer  and  endorser.*  A  bill  payable  on 
a  day  certain  after  date,  or  on  demand,  need  not  be  pre- 
sented for  acceptance  before  the  day  of  payment  or  de- 
maad ;  and  if  not  presented  previously  for  acceptance, 
'the  right  to  reqaire  acceptance  becomes  merged  in,  or, 
as  Pardessus  says,  confounded  with  the  right  to  demand 
payment ;  but  if  presented  betbre  it  become«  due,  and 
acc^tance  be  refused,  it  is  dishonoured,  and  notice 
mast  then  be  given  forthwith  to  the  parties  whom  it  is 
intended  to  charge.'>  There  is  a  distinction  made  in 
the  cases  between  tbe  owner  of  the  bill  and  his  agent  on 
this  point.  Though  the  owner  is  not  bound  to  presod 
tbe  bill  payable  at  a  day  certain,  for  acceptance  before 
the  day,  the  agent  employed  to  collect  the  bill,  or  to  get 
it  accepted  and  paid,  or  accepted,  mast  act  with  due 
diligence  to  have  tbe  bill  accepted  as  well  as  paid.  He 
has  not  the  discretion  and  latitude  of  time  given  to 
the  owner,  and  for  any  unreasonable  delay  on  bis  part, 
he  would  be  held  respcmsible  for  all  damages  which 
the  owner  may  have  sustained  by  reason  thereof."  A 
bill  payable  at  sight,  or  so  many  days  after  sight, 
*as  well  as  a  bill  payable  on  demand,  must  be    *88 


*  It  i*  Milled  by  th«  Sapr«me  Couit  of  the  United  Sialm,  iliUtfae  payee 
«r  endonee  of  i  bill  of  eiehine«  may  nulauin  sn  action  of  debt  ifunitibe 
■eceptoT,  if  tha  bill  be  eipresMdto  be  ftuTalue  received.  Rtbofg  t.  PeptM, 
S  Wiflan  B.  385. 

t  BKnk  of  Wiriiington  t.  Ttiplett.  1  Ptlerf*  U.  S.  Stp.  95.  Towwley 
T.  Sumnll,  9  Md.  ITfi.  Pordranu,  Court  dt  Dml  Omn.  tome  ii.  ue.  3E8, 
359.  Wal»onb,Ch..  in  AUenY.8nydun,30irflid<U,  323,934.  ^oryen 
salt,  353. 

•  Allei>v.&uyd«n,lT  ir<iiiIt»,36e.B.C.  aOitiUSai.  Tm Wwt  y. 
Wooley,  5  DiwI.  ^  Byl.  314.  3  Bnrne.  ^  Crtt*.  439.  Cliitif  on  Bilk, 
30a  PotkUr,  TrMili  dm  ContiaX  dm  Cltangt,  No.  12S.  Tb«  Beak  af  Seel, 
lud  T.  BuniliOD,  Bt^t  Cam.  vol.  i.  4€9,  nale. 


ny  Google 


83  OF  FERdONAL  PKOFEBTY.  (Ftft  V. 

presented  in  a  reasonable  time,  or  the  holder  will  havfi 
to  bear  the  loss  proceeding  from  hia  default.* 
The  acceptance  may  be  by  parol  or  in  writing,  and  is 


•  Mariiu  DB  BUU,  19.  Smith  *.  Wibon,  Andreu'i  Sty.  1S7.  Chunber- 
lyn  T.  Detarive,  3  WiU.  fUf.  353.  Miiilmtn  *.  D*£gaiiio,9  H.  Black:  Brf 
565.    Armu  *.  Been,  7  Csiotn'*  Sep.  105.    ircfaa  holdar  ofa  drafi  or  bill 

omita  duadiligrnce,  withoDi  just  caua«,  in  abl&ining  pifntent,  or  in  gitin^ 
DoticB  of  non.pajrniBnt,  be  mikaa  ibe  bill  hie  own.  Tobey  t.  Barber, 
5  /oAnnn'a  S.  E8.  Jonea  t.  SiTagi,  6  WemUlPt  E.  658.  Dayton  v.  TrutU 
33  lb.  345.  Frr  T.  Hill,  7  Taunlen,  397.  Willaee  t.  Agry,  4  JIfaaMi,  336. 
In  thla  laal  caa«,  iba  bill  waa  drawn  in  Havana,  upon  London,  al  aiilf 
daysaigfat,  and  ii  waa  beld  Ihai  it  might  beaetil  for  nle  lo  Lbe  Unilad  Slalea, 
according  to  (be  conrae  of  trade,  and  need  not  he  arnt  from  Cubadirpcllj  lo 
London,  fiat  in  Camidge  t.  Alleabf,  6  Bama.  ^  CVcaa.  373,  iha  tendee 
paid  Tendor  of  gooda  in  notea  of  a  country  bank,  payable  on  demand  to 
bearer.  Tbe  bank,  at  the  time,  had  atopped  payment,  but  lbe  Tact  waa  tm. 
known  to  both  pirlJea.  The  vendor  had  kepi  ibe  notei  for  a  week,  wilhont 
circulation  or  demand  of  payment,  and  it  waa  held  that  he  made  the  note* 
hia  own  by  thia  negligence.  The  French  Commercial  Code  requires  a  bill 
drawn  from  the  conlinant  or  iaiea  of  Europe,  and  payable  within  the  Euro- 
pean poaaeaaiona  or  France,  to  be  preaenled  within  aii  monlhi  from  the  dale, 
and  in  default,  the  holder  loaea  ell  recourae  over.  Cadt  dt  Cmint.  liv.  1.  lit. 
8.  aec  II.  There  ia  do  anch  fixed  mle  in  the  Eneli^b  law.  In  Melliah  t. 
Rawdon,  5  Bingham,  416,  il  waa  held,  that  there  muat  be  no  unreaaonable 
delay  ioforwDrding  for  acceptance,  s  bill  drawn  on  a  pereon  abroad,  and 
payable  at  ao  many  daya  aiiiht.  What  would  amount  Id  an  unreaaonable 
delay,  ao  aa  to  cast  upon  the  holder  the  loas  ariGiiig  ftom  the  failore  of  the 
drawee  before  acceptance,  would  depend  upon  the  circumatancea  oflba 
case,  a.nd  waa  a  qoeatioi)  of  fiet  for  ajury.  See,aleo,  Story  on  BiUa,pp.  256. 
S47.  563.  The  rule  ia,  that  an  Inland  bill,  or  cbeck,  payable  on  demand, 
held  by  the  payee,  need  not  be  preaenled  for  payment  on  the  day  he  receivaa 
it.  Tha  uinal  buaineai  boura,  or  aeaaonabla  time  of  the  next  day  ofbnaU 
iieBB,iaaufficient.  Ciiltg  an  BiUt,  pp.  4H.  A31.  Slary  on  .fiUla,  pp.  569, 563. 
568.  If  the  bill  or  check  haa  been  pal  in  circulation,  each  parly  may  per- 
hapa  be  allowed  a  day  aa  between  him  and  the  party  from  whom  he  re. 
oeiTed  the  check.  But  aee  fillarji  on  Biilt,  pp.  565 — 5T3,  sa  lo  the  difficult 
point  aa  to  what  ia  a  reaaonable  time  lo  preaenl  the  bill  or  cheek,  when  il 
paaaea  through  several  handa.  It  cannot  with  aafety  be  kepi  by  a  auceeaaion 
of  peraona  long  in  circulatian.  The  gcnerai  rule  ia,  ihat  die  drawee  hM 
IwenlyJoni  houn  to  conuder  whether  be  will  accept  the  bill  or  nut. 
CiitlfnBia$,e.T 
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general  or  apeciaL*  Though  a  bill  comes  into  the  hands 
of  a  person  with  parol  acceptance,  and  he  lakes  it  in 
ignorance  of  such  an  acceptance,  be  may  avail  himself  of 
it  afterwards,  tfthe  acceptance  be  special,  it  binds  the 
acceptor  tub  nodo,  aod  according  to  the  acceptance.  But 
any  acceptance  varying  the  absolute  terms  of  the  bill, 
either  in  the  sum,  the  time,  the  place,  or  the  mode 
of  payment,  is  a  'conditional  acceptance,  which  *84r 
the  bolder  is  not  bound  to  receive ;  and  if  be  does 
not  receive  it,  the  acceptor  is  not  liable  for  more  than  be 
has  undertaken.  The  doctrine  of  qualified  acceptances 
as  to  part  of  the  money,  is  spoken  of  in  Marius  and 
Molloy  ;*■  and  in  the  case  ofRowe  v.  Yotmg,  in  the  House 
of  Lords,  it  was  established  to  be  the  true  construction 
of  the  contract,  and  the  true  rule  of  the  law  merchant, 
that  if  a  bill  be  accepted,  payable  at  a  particular  place, 
the  holder  is  bound  to  make  the  demand  at  that  place>° 
The  rule  is  also  settled,  that  a  promise  to  accept,  made 


•  Lumler  v.  Pilmsr,  Sir.  Stp.  IMO.  Powell  t.  Honniir,  1  Atk.  Brf. 
619:  Walker  t.  Lidt,  1  £uiar(f«pn  S.  C.  Rtp.  34S.  B;  imiaM  1  and  3 
Geo.  rv.  c.  78,  DO  Bcceplaacs  of  any  Iniand  bill  of  eichanga  ii  anfliciBnt  (o 
chargs  any  pereon,  onion  idcEi  acceplancc  be  in  wriiiog  on  the  bill,  and 
tfau  ii  the  ilalnle  law  in  Georgia,  Halchkifi  Codt.  So,  by  the  N.  Y.  Rt-  f 
aiNd  Stafafw,  lol.  i.  768,  ssc.  6.  9,  no  penon  within  lbs  atale  ia  chargeable 
M  ID  acceptor  on  a  bill  of  excbengB,  unleH  hia  acceptance  be  in  writing,  / 
■igned  bf  hioiieir  or  hi*  lawful  agent;  and  ihe  holder  may  require  the  ac, 
ecptance  to  be  upon  the  bill,  and  a  leriual  to  comply  will  be  a  rcruaal  li 
•ccepl.  An  accaplance  in  writing,  if  not  on  tbe  bill,  does  i 
it  ba  in  faToDt  of  the  penon  who,  on  the  failb  of  it,  received  the  bill. 
MC  7.)  So,  an  unconditional  promise  in  writing  to  accept  (be  bill,  before  il 
be  drawn,  la  an  acceptance  in  favour  of  the  person  wbo  receivea  the  bill  on  . 
Ae  failb  of  it,  (or  a  valuable  consideration  ;  {Ibid.  sec.  B,]  and  every  drawee 
who  rafoaea  to  return  a  bill,  within  twenty-fanr  honn,  lo  the  holder,  ahill 
be  deemed  (o  have  accepted  it.  (Ibid.  isc.  II.)  Sea,  also.  Bank  of  Hichi- 
gan  T.  Ely,  IT  WmitU,  508.  Tbe  •laiule  law  of  Mincuri  haa  followed 
a*  proviaiona  in  the  N.  T.  atatate  aa  lo  acceptancea.  Bttntd  Statatii  of 
Mimouri,  1835,  p.  97. 

tJlfanii*,IT.31.    JVoUoy,  b.  S.  c.  la  aee.  31. 

•S£ro^.<f£iaf.  165. 
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before  the  acceptance  of  tfae  bill,  will  amount  to  an 
acceptance  in  favour  of  the  person  lo  whom  the  pnv 
niiee  waa  communicated,  and  who  took  the  bill  on  the 
credit  of  it.'  In  Coolidge  v.  Fayton,^  all  ihe  cases  wera 
reviewed,  and  it  was  held,  that  a  letter,  written  within 
a  reaeoaable  lime  before  or  after  the  date  of  the  bill, 
describing  it,  and  promising  to  accept  of  it,  is,  if  shown  to 
the  person  who  afterwards  takes  the  bill  upon  the  credit 
of  that  letter,  a  virtual  acceptance,  and  binding  npon  tlie 
person  who  makes  the  promise.  The  same  doctrine 
was  also  held  by.  the  Supreme  Court  of  New-York,  in 
Goodrich  v.  Gordon :«  and  it  was  there  decided,  that  if 
a  person,  in  writing,  atithorizea  another  to  draw  a  bill 
of  exchange,  and  stipulates  to  honour  the  hill,  and  tlie 
bill  be  afterwards  drawn,  and  taken  by  a  third  party, 
on  the  credit  of  that  letter,  it  is  tantamount  to  an 
acceptance  of  the  bill.  The  doctrine  rests  upon  \ite 
decision  of  Lord  Mansfield,  in  Pillaiu  and  Rom  v.  Van 
Mierop  and  Hopkini,  and  in  Pierion  Dunlop,^  where  he 
laid  down  the  broad  principle,  thai  a  promise  to 
*86    accept,  previous  to  the  existence  of  the  'bill* 


■  Mill)  V.  Prrat,  4  Compi.  Stf.  393.  So,  ■  letter  0/  ertdit,  addreaMd  to 
any  pec»an  w]to  (hould  raaJu  the  adnnca  upOD  (he  Taith  of  the  tettor,  it  tn 
krailable  promira  in  fsToar  of  tho  penon  iniki^  [he  idvenee ;  tnd  it  n 
considered  ss  available  if  il  be  a  general  letter  of  credit  in  favour  of  an^  per. 
aon  who  make*  (he  advance  on  the  hilh  of  it  Theae  letteri  of  credit  are 
ireited  t«  in  the  nature  of  negotiable  inatrumenia,  and  the  parly  giving  snoh 
a  letter  holde  himeelf  ont  to  all  persons  vho  shoald  advance  money  on  biSi 
drawn  on  the  smne  and  upon  the  failh  thereof,  as  contracting  with  ihsio  an 
obligation  10  accept  and  pay  the  bills.  Lawrason  v.  Mason,  3  Cratieh,  4M. 
Boyce  v.  Edwards,  4  Ptteri,  131.  Adanu  v.  Jonea,  13  li.  307.  Canrafie 
V.  Morrison,  3  Jlfttcflf/,  381.     SCsry  on  Bills,  538  to  555.     1  BtWi  CMn.  371. 

k  3  Whe^t.  R«p.  66.  See.  ■;«>,  to  S.  P.  1  Ftttr^  U.  S.  Rep.  364.  3S4, 
•(■d4  iUil.  111.  131.    3  Gallissn,  333.    Bayard  v.  Uthy,  2  M'Z^ui,  4«S. 

•  15  Taknt.  Suf.  6.  S.  P.,  in  Parker  v.  Gi^ele,  4  VendtU,  545.  Ken- 
drick  V.  Campbell,  1  Bailttft  S  C.Stp.  593.  Carnejie  v.  Morrison,  3  Met- 
ealf't  R.  381.     Read  v.  Maisb,  5  B.  Mount,  10. 

i  3  Burr  Stp.  1663.     Conp.  B.  571. 


ny  Google 


.1*0.  ILIV.l  OF  PERSONAL  PROPERTY.  $6 

■Mnoanted  to  an  acceptance.  It  ta  giving  credit 
to  the  billt  aod  which  may  be  done  ae  entirely  by  a 
letter  writteo  before,  as  by  one  written  after  the  date 
of  the  bill.  A.  parol  promise  to  accept  a  bill  already 
drawn,  or  thereafter  to  be  drawn,  is  binding,  if  the  bill 
be  pnrohaaed  in  consideration  of  the  promise.  It  is  an 
oiigtnid  promise,  not  coming  within  the  objects  or  the 
misohiflfa  of  the  statute  of  frauds;  but  whether  such  a 
Talid  p»T«i  promise  to  accept  a  non-easting  bill,  would, 
in  the  view  of  the  law  merchant,  amount  to  an  accept- 
ance of  the  bill  when  drawn,  is  a  question  not  neces- 
sarily connected  with  the  validity  of  the  promise." 

Every  act  giving  credit  to  the  bill  amounts  to  an  ac- 
-oeptance.''  There  is  no  doubt  that  an  acceptance,  once 
fairly  and  fully  made  and  consummated,  cannot  be  re- 
voked ;  but  to  render  it  binding,  the  acceptance  must  be 
a  complete  act,  and  an  absolute  assent  of  the  mind ;  for 
though  the  drawee  writes  his  name  on  the  bill,  yet,  if 
before  be  has  parted  with  the  bill,  or  communicated  the 
&ct,  he  changes  his  mind,  and  erases  his  acceptance,  he 
is  not^  bound.'    The  acceptance  may  be  impliedly  as 


'  Tovualejr  t.  Sumrall,  a  FeUr^  V.  S.  Btp.  170.  Tbs  fonnet  Englwh 
solboridei  on  this  point  are  ovenuled  ;  aod  in  The  Bank  of  IteUntt  v.  Archer, 
11  Mtemn  ^  WiMy,  3B3,  the  judgment  wai,  that  a  promlae  [a  aceopl  a 
bill  not  fet  drawn  wag  Dot  bq  acceptance,  btod  Ihoiuth  iha  bill  be  diieounled 
Ibi  the  drawer,  on  [he  blth  of  such  promiaa.  Tho  aeltlad  American  rula  ia 
Um  fbrmer  ods,  decland  in  the  time  of  Lord  Manafield,  and  hj  Mi.  Justice 
Story,  in  RiumI  t.  Wiggini,  3  Story  B.  313.  Judge  Stor;  ia  of  opinioa 
that  the  doctrine  of  the  Supreme  Court  o(  the  United  Stales,  in  Coolidge  v. 
FlTSon,  onlf  applies  lo  bills  of  exchange  payable  on  demand,  or  at  a  Gisd 
-time  after  date,  and  does  not  apply  lo  a  bill  drawn  payable  at  or  after  eight, 
foi  in  the  latter  caae  a  presentment  is  indiaprnaable,  aiace  the  time  the  bill 
hu  to  run  caanot  otharwiae  be  aicerlained.     Story  on  BiUt,  p.  376. 

k  Powell  V.  Honnier,  1  Atk.  611.  Wynne  v.  Raikes,  6  Eatt'B  Btf.  514. 
fairiee  t.  Herting,  3  Bij^kawt,  695. 

*  CoK.  Trof ,  5  Jomts.  ^  Aii.A1^.  'EtH€r^on,\ome  i.U.ciiea  Ai^bjt 
~d»  la  Strra,  art.  dr*  UUrei  dt  ciangi,  c.  10,  a*  laying  down  the  maxim. 
Jtiiat  wUie  the  eeceplor  i*  maatei  of  tua  aignatuie,  and  before  he  haa  parted 
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well  as  expressly  given.  It  may  be  inferred  from  tli« 
act  of  the  drawee,  in  keeping  the  bill  a  great  length  of 
lime,  contrary  to  his  usual  mode  of  dealing ;  for  this  ift 
^ving  credit  to  the  bill,  and  inducing  the  bolder  to  con- 
sider it  accepted.*  If  the  bill  be  accepted  in  a 
•86  qualified  degree  only,  'and  not  absolutely,  accord- 
ing to  the  tenor  of  it,  the  bolder  may  assent  to  it^ 
and  it  will  be  a  good  acceptance,  pro  tanto  ;  or  he  may 
insist  upon  an  absolute  acceptance,  and  for  the  want  of 
it  protest  the  bill.  It  is  in  the  discretion  of  the  holder 
whether  or  no  he  will  take  any  acceptance  varying  from 
the  terms  of  the  bill.  This  doctrine  was  settled  ia 
England  upwards  of  a  century  ago,  and  in  opposition  to 
the  distinguished  argument  of  Sir  John  Strange,  and  it- 
has  continued  unshaken  to  this  day.** 

The  acceptor  of  a  bill  is  the  principal  debtor,  and  the 
drawer  the  surety,  and  nothing  will  discharge  the  accep- 
tor but  payment  or  a  release.  He  is  bound  to  an  inno- 
cent endorsee,  though  he  accepted  without  considera- 
tion, and  for  the  sole  accommodation  of  the  drawer.*! 


with  the  bill,  he  caa  cancel  his  aceepianco.  lliii  docirina  of  La  Sens  i» 
dtad  wilh  paniculiT  approlHlion  by  Pathitr,  Traiii  dv  Cim.  di  Cisngr,  a. 
44,  and  hia  opinion  wu  tnenlioned  wiih  great  reapect  by  ihe  K.  B.  in  the 
caae  last  referred  lo>  and  then  ia  now  eniiro  harmony  on  the  point  in  tba 
jnhapnidence  of  the  (wo  nationa. 

•  Harvoy  y.  Mnrlin,  1  Camph.  435,  noie.    Slmy  on  BilU,  p.  373. 

k  Wegenlofe  v.  Xeene,  I  Sir.  Stp.  S14.    Smith  t.  Abbott,  3  ibid.  1153. 

*  A  plea  thai  the  accepUnca  waa  without  conBideratian,  held  bad  on  de- 
murrer.    Lawa  T.  ChifDey,  1  Bing.  N.  C.  367.    An  aceommodalion  bill  or 

I  note  ia  a  mercantile  term,  and  meena  a  bill  on  which.  tba-duwej^JlBajIP- 
^ripht  to  Bue  the  acceptor  of  auch  a  {>iir~  It  is  a  nolo  wiilioDl  coMideratioDr 
and  for  whicFi  iTie  payee  ia  to  provide  when  due,  and  DM  (o  call  on  the  maker 
for  payment.  King  y.  FhiUipa,  13  Afeinn  ^  Wcltbf,  705.  Thompron  t. 
Clubley,  1  Mttton  f  WtUhy,  313.  The  acceplor  of  a  forged  bill  i«  bound 
by  bia  aceeptanee,  for  ihet  act  preeludee  him  from  aflerwairda  diapuling  the- 
bill,  u  he  ia  bound  to  know,  and  ia  praaumed  to  know,  hia  drswer'a  hand. 
Price  y.  Neal,  3  Ban.  13S4.  Buller  J.,  1  Term,  G55.  Levy  v.  Bank  D.  8... 
1  fiinncy,  37.    Canal  Bank  v.  Bank  of  Albany,  1  HOTi  B.  387.    RobinaoK. 
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Accommodalion  papei  is  now  governed  by  tbe  same 
rules  as  otber  paper.     This  is  the  latest  and  the  best 

J.  Rarnolda,  9  Adal.  ^  EUu,  N.  S.  195.  So,  if  a  bank  par  n  forged  check, 
the  holder  being  ianoceni,  (he  bank  moai  bear  itie  losa ;  and  on  ihe  ume 
[oiiiciple  the  bank  i>  bound  to  know  ihe  band  of  ita  own  cuatomeni,  end  a 
want  of  due  diligence  and  caulioD  exiaM.  Levf  i.  Bank  U.  S.,  1  Bimuy,!!. 
Smiih  T.  Hercer,  6  Taunlaa,  76.  Bank  of  St.  Albana  T,  F.  &.  M.  Bank,  1 
Siaw't  rervtant  Stp.  N.  S.  141.  The  couhb  coniidei  ihe  cue  of  Price  t. 
Neal  aa  decisiva.  So,  payment  to  a  bank  innoceDilr  JD  ila  own  forged 
paper,  binda  Ihs  bank.  Il  ia  bound  (o  know  Ita  own  paper.  V.  S.  Bank  *■ 
Bank  of  Georgia,  10  Wlit*lott,  333.  On  the  other  hand  tin  genetal  rule  ia, 
that  payment  of  a  debt  in  s  forged  note,  both  partiea  being  innocenti  ia  no 
pajment,  and  lbs  ume  rale  appliea  if  a  forged  note  be  diaconnled.  Markie 
V.  Hatfield,  2  Jokn:  Rep.  455.  Young  t.  Adama,  E  AfoM.  Otp.  183.  Eagle 
Bank  t.  Smith,  S  Ctna.  Sep.  71.  Jonea  v,  Ryde,  5  Taimtoa,  488. 
United  Biatea  Bank  r.  Bank  of  Georgia,  10  Wieaton,  333.  Canal  Bank 
*.  Bank  of  Albany.  1  HiWt  N.  ¥.  Etp.  987,  In  lfa»  laei  cue  the  plain- 
lifi  paid  a  draft,  when  the  name  of  the  payee  or  firat  endorarr  waa 
forged,  and  the  dsfendBnti  ware  held  bound  to  refund,  aa  they  bad  no  title 
lo  the  iostniniBnt  or  money  obtoined  under  it  None  but  the  payee  can 
aMeit  any  title  to  a  negoliable  bill  or  note,  without  hia  endonement  But 
tba  loser  cannot  recover  back,  unleu  ha  uaea  diligence  to  delect  the  forgery, 
and  give  notice,  and  there  be  no  nnreaaonable  delay  after  diacoTcry  of  the 
forgery.  Glooeealei  Bank  t.  Salem  Bank,  17  Mai*.  Sep.  33.  Pope  & 
QickmsD  v.  Hance,  1  Miian't  Ala.  Sip.  339.  Canal  Bank  t.  Bank  of 
Albany,  ««}i.  Nor  can  he  recover,  if  be  agreea  at  the  lime  of  the  bargain 
■tid  aale  to  receive  certain  notes  drawn  and  endoned  by  third  persona  in 
payment,  for  he  took  the  risk.  Eilie  v.  Wild,  6  Ma*e.  Rep.  331.  It  ie  held 
in  one  case,  (Ontario  Bank  r.  Lightbody,  13  WendeWa  Rep.  101,)  that  pay- 
ment  of  a  debt  in  bill*  of  an  inaotvent  bank,  both  parties  being  ignorant  of 
Ibe  fact,  ia  no  payment.  See,  also,  Wainwright  v.  Webster,  11  Vemwnl  S. 
576.  Gilmaa  i.  Peck,  ibiil.  516.  Fngg  v.  Sawyer,  9  N.  H.  B.  3ES.  Fron- 
tlet Bank  t.  Mone,  33  Maim  S.  85,  to  S.  P.  But  there  are  decisiona  in 
otber  caasa  (Lowrsy  v.  Murrell,  3  Farter't  AU.  Sep.  360 ;  Scroggi  t.  Gas*, 
8  TfTger,  175)  directly  to  the  conlrary,  and  the  paint  remains  unsettled  ia 
onr  American  law.  In  Bayard  t.  Sbunk,  1  Wattt  ^  Serg.  93,  the  decieiaa 
•freea  with  thoee  in  the  two  laal  eases ;  and  Ch.  J.  Gibson  givee  a  sirong 
and  Tigerons  opinion,  that  a  payment  (not  in  forged  nolea,  bnt  in  cnrteat 
bank  notes)  diachaigea  the  debt,  though  tbe  nates  were  of  no  value,  aa  the 
book  had  preTJooal;  biled,  of  which  both  parties  were  ignorant  Mr.  Jnalice 
Starr  (Slary  en  BilU,  p.  34B.  Slaty  on  PrmiiMnry  Note;  477,)  says,  that 
this  diepnted  pinnt  resolTss  itself  mors  into  a  question  of  inlenl  than  of  law, 
•nd  that  ia  whether,  taking  all  the  circumatances  together,  the  bill  wsb  taken 
ai  ftbaolnta  payment  by  ihe  boldsr,  at  hit  own  tisk,  or  only  as  conditional 
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doctrine,  both  in  England  and  in  this  counUj.*  These 
are  the  strict  obligations  of  the  acceptor  in  pelation  to 
the  other  parties  to  the  bill ;  and  they  do  not  apj^y  in 
all  their  extent  as  between  the  drawer  and  the  party 
who  endorses  or  lends  his  name  to  the  bilt  as  surety  for 
the  accommodation  of  the  drawer.  In  such  a  case,  the 
party  who  endorses  is  not  entitled  to  damages  frem  the 
drawer  beyond  what  he  has  actually  sustained'''  If  the 
acceptor  alters  the  bill  on  acceptance,  he  vacates  tt  as 
against  the  drawer  and  endorsers ;  but  if  the  bolder 
acquiesces  in  such  alteration  and  acceptance,  it  is  a  good 
bill  as  between  the  holder  and  acceptor." 

A  third  person,  after  protest  for  non-acceptance 

•87     by  the  'drawee,  may  intervene,  and  become  a 

party  to  the  bill,  in  a  collateral  way,  by  accepting 

and  paying  the  bill  for  the  honour  of  the  drawer,  or  of 


parn<«iiti  be  using  dna  diligsnce  \a  Aamtnd  biiiI  ooUeei  it  Ani  ba  eon- 
dudea  (bat  the  weight  of  raaaoning  and  authoiitr  are  Id  faioar  of  the  pay. 
mem  in  auch  caaei  heing  c(Hi>idered  aa  nalL  Starf  on  ProanMary  Nate*, 
1S5.  4TT.  641. 

■  Fendun  t.  Pooock,  5  T^unlon,  193.  The  GoTeroor  and  Companr  of 
the  Bank  of  Ireland  t.  Bemrord,  6  Cau'i  Pari  Cat.  334  Bank  of  Hoot, 
gomerr  County  v.  Walker,  9  Serg.  ^  RxmU,  339.  Muiray  r.  Jadah,  S 
Ctvxn,  484.  Clopper  v.  The  Union  Bank  of  Mmrflaud,  T  Harr.  ^  Jtlnu. 
93.  Church  v.  Barlow,  9  Fiek.  547.  Grant  v.  Eilicol,  7  VtndtU,  1197. 
Marr  v.  JohnaoD,  9  Ytrger,  1.  Wilda,  J.,  in  Comm.  Bank  v.  Cunningham, 
34  Pick.  974.  Indoraeia  for  the  aecmanodatitm  of  the  maker  of  a  note,  do 
not  itand  in  the  relation  of  co.auretiee  to  each  other,  eo  aa  en  create  belwecoi 
them  a  liabilily  to  contribution,  Ihougb  tbej  niny  engag«  between  theBuelvea 
foi  contribaiion.  Aiken  v.  Berkley,  9  .t^mir'*  &  C.  Aep.  747.  Iliaalaoaeuled 
that  the  drawer  ia  not  entitled  to  notice  of  aon.paymenl  by  the  aceeptor,  if 
the  bill  waa  accepted  merely  for  hie  accommodation.  Story  on  BiUi,  pp. 
310,  311,313.  Butaa  themakinsof  aei»>mmo^fHinrndarMifw>il>iaonlof 
the  aeope  of  ihe  parmenhip  bueineaa  in  a  mercantile  hooee,  Ihey  ere  not 
binding  upon  it,  nntew  done  with  the  ezpreaa  or  implied  aaaeot  of  ail  iha 
membere  of  the  firm,  except  where  the  paper  cornea  jnio  ibe  baodaof  a  i*M 
fiie  holder.    Austin  i.  Vaadetmart,  4  Rifft  S.  Y.  Sf.  959. 

k  Doraey  t.  hie  Credilora,  19  Martin't  Lauit.  Sep.  498. 

•  Palon  ▼.  Winter,  1  Haunfan,  490. 
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«  particatar  endorser.  His  acceptance  is  termed  an  ac- 
ceptance npra  prot^  and  be  subjects  bimself  to  ibe 
same  obligations  as  if  the  bill  had  been  directed  to  him ; 
but  the  bill  must  be  duly  presented  to  the  drawee  at 
mftturity,  and  if  not  paid,  it  must  be  duly  protested  for 
non-payment,  and  due  notice  given  to  the  acceptor  tupra 
proteHf  to  make  bis  liabilities  as  such  acceptor  absolute. 
He  has  his  remedy  against  the  person  for  whose  honour 
he  accepted,  end  against  all  the  parties  who  stand  prior 
ta  that  person,  on  giving  due  notice  of  the  dishonour  of 
the  bill.  If  be  takes  up  the  bill  for  the  honour  of  the 
endorser,  he  stands  in  the  Ught  of  an  endorsee  paying 
full  valne  for  the  bill,  and  has  the  same  remedies  to 
which  an  endorsee  would  be  entitled  against  all  prior  par- 
ties, and  he  can,  of  course,  sue  the  drawer  and  endorser.' 
The  acceptance  mpraprotett  is  good,  though  it  be  done 
at  the  request,  and  under  the  guaranty  of  the  drawee, 
after  his  refusal,  and  the  party  for  whose  honour  it  is 
paid  is  equally  liable>  The  policy  of  the  rule  granting 
these  privileges  to  the  acceptor  lupra  protest,  ia  to  in- 
duce Uie  friends  of  the  drawer  or  endorser  to  render 


■  Mnlfbrd  ▼.  Watootc,  ILard Bai/m.574.  Menena v.  Winnington,  1  Ef. 
N.  P.  Stp.  11%  Bayky<mBm>,909.  Sfory  on  £iIZ(,  194, 135,  136. 539. 
Goodalt  V.  Felhill,  1  Maaning,  Granger  ^  SaM,  333.  The  nghU  and  rame. 
■He*  growing  out  or>ccepuiiice>  mpra  preltit,  are  aqnallj  rccogniaed  in  the 
foreign  cominsrcial  law  of  Europe ;  and  ihs  authorili<<i  for  ihat  purpoM.such 
•a  Smeca,  HeinecciiM,  Folhier,  Pardeaaua  and  Ilia  French  Ordinance*,  ai« 
nren«d  In  in  Mr.  Juatice  Swrj's  Ihorough  Iraaliae.  The  pereon  who  paya 
a  protealed  bill  mpra  preteit,  for  the  honour  of  the  endoreer,  haa  no  remedf 
•gaint  Iba  endoraer,  if  Ibe  tatter  waa  already  discharged  bjr  reaion  of  ihe 
want  of  noliee  of  llie  □  on -acceptance.  Ckilty  on  Bitlt,  313.  4.  934.  957.  33a 
Higgina  v.  Motriion,  4  ZJana'a  Stn.  Srp.  103.  Tha  payar  tupra  praletl 
Bi»t  giTe  reaaonable  notice  la  ihe  part;  ihat  be  haa  mads  auoh  payment  for 
blaeredit,  otherwiae  that  party  will  not  be  obliged  to  refund.  Wood  t.  Pogh 
and  otfaen,  7  OkU  Xep.  part  9,  164.  He  cannot  ane  the  drawer  witboni 
prOfJDg  demand  on  the  drawee,  and  noQ.aeceplanoe  or  non-pay  mem  by  him, 
•Btl  notice  to  the  dnwei.    Baring  r.  Clark,  19  Piei.  S.  290. 

k  Koaig  V.  Barard,  1  P»t»T>'  V.  &  Btp.  950. 
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tfaem  this  service,  for  the  benefit  of  commerce  and  the 
credit  of  the  trader,  and  a  third  person  interposes  only 
-when  the  drawee  will  not  accept  There  can  be  no- 
other  acceptor  after  a  general  acceptance  by  the 
drawee.  A  third  person  may  become  liable  on  his 
collateral  undertaking,  as  guarantying  the  credit  of  the 
drawee,  but  he  will  not  be  liable  in  the  character  oC 
acceptor.  It  is  said,  however,  that  when  the  bill  has- 
been  accepted  rupra  protat,  for  the  honour  of  one  party 
to  the  bill,  it  may,  by  another  individual,  be  accepted 
nipraproUit,  for  the  honour  of  another.*  The  holderis  not- 
bound  to  take  an  acceptance  supra proMt,^  but  he  would 

be  bound  to  accept  an  offer  to  pay,  nipra  proutt. 
*88    'The  protest  is  necessary,  and  should  precede 

the  collateral  acceptance  or  payment  ;*  and  if  the 
bill,  on  its  face,  directs  a  resort  to  a  third  person,  in 
case  of  a  refusal  by  the  drawee,  such  direction  becomes 
part  of  the  contract.^ 

As  between  the  holder  of  a  check  and  the  endorser, 
it  ought  to  be  presented  for  acceptance  with  due  dili- 
gence ;'  but  as  between  the  holder  and  the  drawer,  a 


>  Beaat;  dt.  BilU  of  Exelutngt,  pi.  43.    Jicluon  t.  HadKn,  9  Canpl. 
44T. 
»  Mitfotd  ».  Wnlcot,  12  Mod.  Sep.  410. 

•  PotMiT,  h.  I.  pi.  no. 

iToihUr,^.  \.  pi.  137.  Holluid  t.  Fieree,  \i  MartMi  LeuU.  Btp.A99. 
An  ■ccepunce  for  hunoar  is  not  an  absolute,  but  a.  conditionil  acceplance, 
aod  an  aTcrmenl  of  prcBsntmeTit  to  the  drawee  for  pnfmenc  a  necenaiy. 
WilliamB  V.  Germaine,  7  Bama.  ^  Criw.  468.  Thia  acceplnnca  tapra  fro- 
teMt  doea  not  apply  by  the  commercial  law  to  pniniia«ar)r  iioim.  Story  on 
pTomiuory  Notei,  357. 

•  Rickford  v.  Ridge,  S  Cam^.  537.  Beeching  t.  Gawer,  I  Bolt,  313,  note 
of  Ibe  reporier.  Clark  v.  Suckhouae,  3  Afarfin'*  Lcuit.  Sep.  397.  Mobawk 
Bank  v.  Broderick,  ID  Wendell,  304.  Mohavk  Bankv.  Brodeiick,  13  Wtti. 
i4tt,  133.  Foike,  B.,  9  Meeoon  ^  Co.  16.  Wheia  the  parties  rewded  in  the 
Mm«  place,  ati  days  dela^  wai  held  la  diichnrge  Ibe  endorser,  Gough  T.. 
StaaM,  ibid.  549.  In  Bodinpon  v.  Schlencher,  1  Ntvillt  ^  Manning,  540. 
S.  C.    4  £.  ^  Adol.  753,  it  was  beld,  that  the  holder  wu  bound  to  prraant 
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demand  at  any  time  before  suit  brought  will  be  snffi- 
dent,  unless  it  appears  that  the  drawee  has  failed,  or 
the  drawer  has,  in  some  other  manner,  sustained  injury 
by  the  delay."  The  drawee  ought  to  accept  or  refuse 
acceptance,  as  soon  as  he  has  bad  a  reasonable  oppor- 
tunity to  inform  his  judgment.  If  he  cannot  be  found 
at  the  proper  place,  the  holder  may  cause  the  bill  to  be 
protested ;  and  if  the  drawee  be  dead,  the  bill  may  be 
presented  to  his  executor  or  admiuistrator.^ 

(S.)  (^tht  ettdonemmt. 

A  valid  transfer  may  be  made  by  the  payee,  or  his 
agent,  and  the  endorsement  is  an  implied  contract  that 
the  endorser  has  a  good  tide,  and  that  the  antecedent 
names  are  genuine,  that  the  bill  or  note  shall  be  duly 
boDoured  or  paid,  and  if  not,  that  he  will,  on  due  pro- 
test and  notice,  take  it  up."  In  the  case  of  a  bill  made  or 
endorged  to  a/eme  covert,  or  to  a_/me  tole,v/]io  afterwards 


,.W. 


,1^^- 


il  far  paymeiit  on  iha  itf  follDWing  ihsl  on  which  he  receiiel  it  Monle  t. 
Browa,iBUgham,li.C.S66.  Smith  <r.  Jtnea,  30  ireiiilcll,  192.  3.  P.  IT 
M  cheek  be  received,»y  on  Mondk;,  Lha  boldei  may  preiani  il  at  an]'  lime 
during  banking  boats  on  Tuesday.  BuL  IT  he  puya  il  to  hi>  own  banker  on 
Tueaday,  ihaL  banker,  ih  his  agent,  miiat  preeenl  it  to  the  drawee  on  Tnaa- 
ity,  lod  haa  not  till  Wedoeaday  to  praaent  ii.  That  would  be  good  *•  to 
wtliti  or  dtrtononr,  but  not  aa  to  prtrenltnait,  and  aa  Ihe  dnwee  failed  on 
Wedneadiy,  the  holder  waa  in  defaulL  Alexander  T.  Burchfield,  1  Carr,  f 
Afimiliuii,  75.  5.  C.  T  St.  4  Gra>igtr,MXl.  The  holder  ofa  oheck  ia  not 
eolilled,  becanH  be  [uuibb  it  throogh  hU  banker,  to  one  day  more  far  pre- 
aenling  it  The  lime  ia  (he  aame  whether  Ihe  prMenlmeat  be  made  by 
Uimeir  or  ihntngb  bia  banker,  L  e.  ibe  day  foUowiDg  thai  in  which  ha  ra- 

*  Cnger  t.  Armatrong,  3  Jahi$.  Cat.  5.  Conroy  v.  Warren,  ibid.  959. 
ftothKhild  T.  Comej,  9  Bona.  ^  Crtn.  388.  Sutherland,  J.,  in  Murray  T. 
iodah,  G  Cgwen,  490,  and  Sa**|a,  Cb.  J.,  in  Hohawk  Bank  t.  Broderick,  10 
irndeU.306. 

»  Afatl.),  b.  a.  e.  10.  aec  34.    Boyley  MBiUa,  1!J8. 

•  Ocdtn  *.  Saundera,  13  WUatoii,  313.  341.  Pardttm  Dnit.  Cntm.  3. 
wLMT.    aUrfmPTtmttttryNtUt.m. 
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iDBrriet,  the  right  to  oadone  it  bdes^s  to  the  husband. 
£o,  the  assignee  of  aa  iDaolveat  payee,  or  the  execnter 
or  administrator  of  a  deceased  pajee,  are  mtilJed  to 
endorse  the  paper.'  And  if  a  bill  be  uade  pay- 
*89  able  to  a  laercantile  'bonse  consisting  of  several 
partners,  an  endorsemeot  by  any  one  of  the  part- 
ners is  deemed  the  act  of  the  finn.  If  the  bill  be  made 
payable  to  A.,  for  the  use  of  B.,  the  legal  title  is  in  A., 
and  he  must  endorse  it.  So  an  infant  payee  or  endorsee 
may,  by  his  endorsement,  transfer  the  interest  in  the 
bill  to  any  subsequent  holder,  against  all  the  parties  ta 
the  biU  except  himself;  and  if  a  third  person  other  ihaa 
the  payee  guaranties,  by  endorsement,  previous  tO' 
delivery  to  the  payee,  the  payment  of  tbe  note,  he  is 
held  to  be  an  endorser,  under  the  New-Tork  statute.'' 

Tbe  bill  cannot  be  endorsed  for  a  part  only  of  its 
contents,  unless  the  residue  has  been  extinguished  ;  for 
a,  personal  contract  cannot  be  apportioned,  and  tbe 
acceptor  made  liable  to  separate  actions  by  different 
persons. 

Blank  endorsements  are  common,  and  they  may  be 
filled  np  at  any  time  by  tbe  holder,  even  down  to  tbe 
moment  of  trial  in  a  suit  to  be  brought  by  him  as  endor- 


•  Parker,  Ch.  J.,  in  P.  Wmt.  355.  Conner  v.  Martin,  cited  in  3  Wilt. 
Rep.  5.  RawiiDaon  t.  Stone,  Utii,  1.  In  Harper  v.  Bailer,  Pttenf  U.  B. 
Sep.  339,  il  waa  admitted,  that  an  endottemenl  of  a  negotiable  note  by  Om 
ezecntor  of  the  payee,  and  good  in  (he  ilate  <rhers  he  waa  appointed  luid 
endoraed  it,  will  enKble  iha  endoraee  to  eue  in  hia  own  name  in  in;  other 
atate.  But  a  coaltarj  docliine  wan  held  in  Steama  t.  Burnbam,  5  Greenleiff, 
S61,  and  Thotitpaon  v.  Wilion,  S  N.  B.  Btp.  391.  Thaae  iaat  deciaiona  are 
queitianed  in  the  case  of  Rand  t.  Hubbard,  4  MtlealJ  B.  359,  and  the  doe. 
trine  in  the  other  cueg  aualained  ;  ind  T  think  the  better  opinion  to  be,  that 
ir  the  holder  of  the  noie  diea  before  tbs  note  becomes  due,  hia  eieculor,  oc 
hia  adminiatraior,  if  one  be  appointed,  may  make  the  demand,  and  fiTe  no- 
tice M  M  to  Ei  the  prior  partie*. 

kPronarT.  Lnqaeer,  4HiIf(  A.  430.  An  endoiMmeni  by  the  caahitr  of 
a  bank  for  the  bonk,  paaaea  the  tide.    Simy  on  PrtmiMury  JVetra,  p.  132. 
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-MC ;  but  no  other  UM  can  be  made  of  a  blank  endorM- 
■OMM  in  filliog  it  up,  tiian  to  point  out  tbe  person  to 
whom  the  bill  or  nols  is  to  be  paid.  A  note  endorsed 
in  blank  is  like  one  payable  to  bearer,  and  passes  by 
delivery,  and  the  ludder  may  constitute  himself)  or  any 
other  person,  assignee  of  the  bill.  The  courte  never 
mquire  whether  he  sues  ibr  himself,  or  as  trustee  Sot 
some  other  person.*  Even  a  bond  made  payable  to 
bearer,  has  been  held  to  pass  by  delivery,  in  the  same 
maaner  as  a  bank  note  payable  to  bearer,  or  a  bill  of 
exchange  endorsed  in  blank.^  The  holder  may  strike 
oat  the  endorsement  to  him,  though  full,  and  alt 
prior  endorsements  in  blank,  except  the  first,  and 
charge  the  payee  or  maker."  When  the  endorser 
takes  up  the  note,  he  becomes  the  holder  as  entirety 
as  thougfi  he  had  never  parted  with  it.'  There  is  no 
necessity  for  any  negotiable  words  in  the  endorsement. 
All  eodoreement  to  A.  B.  without  adding  "  or  order," 
is  a  good  general  endorsement.*    But  to  give  effect  to 


>  Fetcoek  v.  Rtaadat,  thmg.  B*p.  633.  FraaciB  v.  Moll,  eiled  in  ibid. 
04.  BalL  If.  P.  375.  Li*iiig[aloa  «.  Clinton,  and  Cooper  v.  Kerr,  cited  in 
3JfiUr.Cat.36t.  Lovell  v.  Bveruoa,  11  Jahiu.  Stp.  SSL  Dnocan,  J.,  in 
la  Serg.  4  Bmale,  316.  Kiented  v.  Rogen  &.  Gvlutd,  6  Harr.  ^  Jaiat- 
SSa.  EniHT.  G*B,  11  P«t<r«,  80.  tn  Sprigs  T.Cnny'i  Heira,  19  JUarlia'* 
XMti*.  Rf.  9SS,  it  was  beld,  ihit  the  holder  <£  ■  negoliabis  note,  endoiwd 
■a  Hank,  mi^ttue  dd  it,  withoat  filling  it  up  to  himeeir.  Under  the  FYeaeh 
Uw,  an  rndomnent,  in  blank,  ai  a  fTummorj  note,  i*  not  valid.  Cvit  it 
Oamm.  art.  1ST,  I3B.  The  law  i>  the  aame  in  aennuij.  Hiinte.  it  Camb. 
c.  9.  aee.  10, 11.  Nor  can  ths  holder  of  a  bill  drawn  and  endorsed  in  Frmnoe, 
in  blank,  reeovar  against  iha  acceptor  in  the  Engliab  ooiiita,  for  inch  an  en. 
donatnenl  wat  not  a  valid  contract  by  the  U*  loci  cantraetai.  Trimbej  T. 
Vicniar,  1  Bi»g.  H.  C.  ISl. 

•  Oorgier  v.  MieTiUe,  3  BarmB.  ^  Cntt.  4S> 
■  Dollfiu  T.  Fnncb,  1  Detia,  367. 

*  Stnith  *.  Clark,  Ftatu't  N.  P.  Etp.  39S.  United  Suiiea  r.  Barker,  1 
Pabtt't  Btp.  156.  H'Donald  t.  M-Groder,  3  Pelrr*'  Erp.  474.  Conani  t. 
WitliB,  1  JVZmu'i  Rep.  437.     Leid;  t.  Tammanj,  9  fTaiW  R.  359. 

'  Baylt^  M  BSlt,  138.    Stary  an  PremiitBry  Ntit,  ISO. 
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aa  endorsement,  there  must  be  delivery.*  A  bill  ori- 
jpoally  negotiable,  continues  so  in  the  bands  of  the  en- 
dorsee, unless  the  general  negotiability  be  reetriuaed 
by  a  special  endorsement  by  the  payee.  He  may  stop 
its  negotiability  by  a  special  endorsement,  but  no  sub- 
sequent  endorsee  can  restrain  the  negotiable  quality  of 
the  bill.''  The  6rst  endorser  is  liable  to  every  subse- 
quent Ixma  Jide  holder,  even  though  the  bill  or  note  be 
fbrgnd,  or  fraudulenily  circulated.''  If  a  blank  note  or 
check  be  endorsed,  it  will  bind  the  endorser  to  any  sum, 
or  time  of  payment,  which  the  person  to  whom  he 
intrusts  the  paper  chooses  to  insert  in  it.'    This  only 


•  Minion  *.  Allen,  8  Mnm  ^  WTtUbg,  494. 

»  EAie  V.  Eui  ladis  Coiriptny,  S  Buit.  Btp.  1316.  Aitcherv.  The  Bank 
of  Ensliad,  Doug.  Rip.  63T.  Smith  v.  CJarke,  I  Etp.  Rep.  180.  Story  ra 
JVirnuuary  Netti,  p.  135,  n.  3.  RealrictiTS  eDdoreemenU  srs  alao  sUoived  in 
France  end  Germ&njr,  Pethitr  de  Changt,  pp.  33.  ^.  89.  iTnaeecuu  4» 
Ctrh.  e.  9.  >ec.  iO. 

•  Lamberl  T.  Peck,  1  Salk.  Sep.  1ST.  Palnim  r.  Snlltvan,  4  Wau.  Btp. 
45.  CodwiM  T.  Gleoson,  3  Day'*  Etp.  13.  Herbeil  t.  Huie,  1  AU.  R.  N. 
8.  18.  Wher«  aevenl  succenive  eodoneei  have  ndraneed  TDoney  on  tba 
draft,  the  liFM  cndoraemBDl  being  a  forgery,  each  ma;  recoTer  fiom  hit  iiu- 
mediau  endoner.  CanBlBBnkT.Bank  of  Albany,  1  BiWt  Scp.SBl.  Th* 
endDnemenl  of  a  bill  Iinplim  an  underiakiDg  tbil  all  ibe  anlecedent  partial 
npon  the  bill  ars  peraona  competent  to  draw  and  endarsa  iht  suae,  and  thai 
tbe  endunec  hat,  in  viilae  thereof,  a  good  title  to  (be  bill,  and  lo  canyefths 
same  bj  eDdonement.  Story  im  BilU,  133.  135.  An  bDdoreer  of  a  promis. 
Borr  Dale  does  not  atand  in  tbe  eitunlioa  of  a  mskei  of  it,  wbetherhe  be  tbe 
payee,  or  eodonee,  or  a  third  pereon.  But  Mr.  Jualica  Story  conaidrra  him 
lo  acand  in  (be  HimB  Biiualion  aa  the  drsner  or  endoraer  of  a  bill,  and  a  col- 
lateral  liability  ii  created.    Story  on  Prunittoiy  Nota,  134,  135. 

4  Ruuell  1.  Lgngelafle,  Doug.  Btp.  514.  Viotelt  t.  PaElon,  5  CVoneit,  143. 
Johneon  v.  Blaadale,  1  Smti*t^M»rikaH,Mi—.S.l.  The  doctrine  ia 
■eieral  caasa  now  ia,  that  a  deed  executed  in  hiank,  with  parol  authority  » 
s  (bird  perfOQ  to  Gil  it  up  arierwarda,  will  be  binding.  Teiir*  i.  Evans, 
cited  by  Wilwin,  J.,  in  1  A»i.  Bep-Sta.  Wiley  t.  Moot,  IT  Birg.  ^  fiawb, 
438.  Woolley  v.  Conatant,  4  /eAna.  Btp.  60.  Ei  parte  Eerwin,  8  Onen, 
118.  The  ancient  cases  vera  oiberwiae,  and  ao  are  aonie  of  Ifae  raodem 
American  cats*,  B«  see  I  Ytrgtr'-t  Rep.^.\*A.  !iDtt.lf.C.Srp.37».3SU 
8£iU,3Bl.    1  tFmiUngtnfi  atp.7S.     I  HiVt  B.C.  B*p.affl.    V.B.W. 
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applies  to  the  case  in  which  the  body  of  the  iDstrumeat 
is  left  blank.  If  negotiable  paper,  regularly  filled  up, 
be  endorsed  in  blank,  the  endorser  is  holden  only  in 
the  character  of  endorser,  and  according  to  the  terms 
and  legal  operation  of  the  instrument.* 

In  tlie  case  of  blank  endorsements,  possession  is  evt- 
dence  of  title ;  but  if  the  endorsements  bo  all  filled  up, 
the  first  endorsee  cannot  sue  without  Bhowing  that  he 
had  taken  np  the  bill  or  note."  The  acceptor  or  maker 
is  liable  only  to  the  last  endorsee.  The  prior  endor^ 
sers  have  parted  with  their  interest  in  the  paper,  and 
are  presumed  to  have  received  a  valuable  considera- 
tion for  it*    Bat  if  the  last  endorsee  protests  the  bill  for 


N«l*on  ud  Mj«n,  3  Bnek.  Bip.  64.  Wlllikm*  v.  Croiobtr,  5  flowdrrf't 
X.  Btp.  71.  In  IndiiQB,  the  endoner  of  s  nots  is  underaiood  10  warrant 
two  ihiogi :— 1.  Thai  ihe  dom  is  Talid,  nmi  ihe  maker  liable  10  fj  it.  3. 
Tbat  the  maker  is  aolTent  and  abU  10  pay  ii.  Howell  t.  WJIson,  3  Blvelrf. 
Ind.  Btp.  418. 

■  See  Jackson  v.  Richarda,  S  Cainea'  Rrp.  343.  In  Beckwith  v.  Angell, 
C  Ctun.  Bep.31S,  it  waaheld,  thai  if  s  promisaot;  Dots  be  endoraed  in  blank, 
noder  a  parol  prorolae  to  guaraniy  the  payment,  the  holder  may  fill  np  the 
blank  pnisuant  to  the  cpeeiBl  acreement,  and  prore  tbat  agrgeDienl  by  pucH. 
The  endoraer  will  be  liable,  under  anch  circnmatances,  urilhont  proof  of  the 
demand  and  notice  requiaile  in  olher  caws.  There  have  been  deciaiona  lo 
the  aame  eSeet  in  Joaaelyn  v.  Amea,  3  .Voaa.  Btp.  974.  Ulen  v.  Kiltredge, 
7itid.SS3.  Moisav.  Bird,  11  iiid.  436.  Upham  v.  Prince,  13  id.  14.  See 
abo,  Slory  M  BiU*,  938.  n.  2.  Nelaon  v.  Dnboya,  IS/DAnaaa,  175.  Camp- 
bell T.  Buder,  14  liid.  349.  Bat  the  endoraer  of  a  neeoliable  note  cannot 
be  treated  as  a  guarantor,  provided  ba  coald.  by  the  holder,  have  been 
chatted  aa  endorser.  The  prior  caiee  in  Johnson  sra  considered  as  arro- 
neons  on  thia  point.  Beebnry  t,  Hungerfbrd,  3  HiU>(£.B4.  Hall  v.  New- 
comb,  3  Id.  333.  In  FaAer  *.  Riddle,  11  StanUm'i  Ohia  B.  109,  it  w»* 
held,  that  if  a  note  not  negotisliU  be  endorsed,  It  ia  acollatsral  andertakin^ 
and  payment  mnst  be  demanded,  and  notice  gif  en  to  the  endorser,  oa  apon 
nogotiable  paper. 

k  The  mle  now  is,  that  tbe  bolder  of  a  negotiable  note  by  a.blank  en> 
doTaement,  may  sne  nponit  without  filling  np  the  blank.  Cliillyan  SiUt, 
ed.  1839,  955.  3  SUlUr't  Loui.  S.  193.  Chewning  t.  Getewood,  5  Bm- 
ard't  MiM*.  S.  559.  Tbe  pmompiion  of  title  in  the  holder  ia  good  vntil  the 
CDDtraiy  be  eatabliahed. 

Vol.  m.  9 
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non-payment,  and  it  be  paid  by  a  prior  endor- 
*91     ser,  the  'latter  acquires,  by  such  payment,  a  new 
title  to  the  instrument.' 
Thougb  the  holder  of  paper  fairly  negotiated,  be  en- 
titled to  recover,  and  to  shut  out  almost  every  equitable 
defence,  yet  the  rule  applies  only  to  the  case  of  nego- 
tiable paper  taken  bona  _fide  in  the  course  of  business 
before  it  falls  due.    If  taken  after  it  is  due  and  payable, 
the  presumption  is  against  the  validity  of  the  demand, 
and  the  purchaser  takes  it  as  a  dishonoured  bill,  at  his 
I  peril,  and  subject  to  every  defence  existing  against  it 
f  before  it  was  negotiated.''     But  it  has  been  a  question, 
when  a  note,  payable  upon  demand,  ia  to  be  deemed  a 
note  out  of  time,  so  as  to  subject  the  endorsee,  upon  a 
subsequent  negotiation  of  it,  to  the  operation  of  the  rule. 
When  the  facts  and  circumstances  are  ascertained,  the 
reasonableness  of  time  is  a  matter  of  law,  and  every 
case  will  depend  upon  its  special  circumstances.    Eigh- 
teen months,  eight  months,  seven  months,  five  months, 


>  Mandei  v.  CsTreroon,  1  Lord  Saym.  743.  GorgeTiit  v.  H'Carty,  3  Ddl- 
Im'  Rtp.  144. 

t  Brown  v.  Dmiei,  3  Term  Stp.  8a  Lee  v.  Zogury,  8  Taunt.  IM. 
TiDKiR  T.  FrRDcis,  I  Campb.  Sep.  19.  Sargenl  v.  Soulhgnte,  5  Pick.  313. 
317.  319.    Aodrews  v.  Pond,  13  Ptleri-  S.  65.    A  slricler  coniH  is  ab. 

Iiarred  in  tha  cim  of  bills  and  notea  Ihnn  in  tbat  of  ehecka  ;  and  ■  party 
Uking  a  cbeck  o*er.da«,  does  not  necessarily  take  it  aubjecl  to  sU  the  id- 
fittnili«8  of  the  previona  title,  provided  be  ezercisea  ■  reuansble  caution  in 
'  taking  it;  and  that  ia  a  qaealion  offBccfor  a  jury.  Rolhachild  v.  Corner, 
1  Daaum  ^  Uoyd,  325.  Mohawk  Bank  v.  Bruderick,  13  Wt«dtU,  133. 
A  bill  moj  be  t^ndoned  afEer  il  is  diip,  for  it  caniinuea  DGgatiable  ad  infiyti- 
turn  until  paid  or  discharged,  provided  the  subsequent  circulation  does  not 
prejudice  any  of  the  endorsers.  Baylry  on  BiUt,tA\  ed.  ISG.  158.  Hub- 
bard 1.  Jackson,  4  Bingham,  300.  Cnllonr  r.  Lawrence,  3  Utault  ^  Sela.  95. 
In  Burrough  v.  Moss,  10  Barnie.  ^  Crei:  558,  and  in  Hughes  ".  Urge,  3 
Barr,  Fenn.  B.  103.  The  rule  in  iho  lexl  a>ae  reatricted  lo  all  equitiea 
arising  out  or  the  note  tniiiKictiDti  itself;  and  it  was  held  not  to  extend  lo 
protect  a  sel-oflT,  in  tespect  of  a  debt  due  from  ihe  endoracr  to  the  maker, 
arinng  out  of  collateral  matters,  ll  extendi  only  lo  malten  of  seUolf  ei. 
bUng  at  tht  timi  of  ibe  endoraement.    Baxter  v.  Liule,  6  Mttrtlf,  T. 
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even  two  months  and  a  half,  have  been  held,  when  un- 
explained by  circumstances,  an  unreasonable  delay ; 
aod  if  the  demand  be  not  made  in  a  reasonable  time  by 
the  holder,  the  endorser  is  discharged .'  On  the  other 
hand,  in  T/mrtton  v.  M'Kovm,^  a  note  payable  on  de- 
mand, and  endorsed  within  seven  days  after  it  was 
isa^e,  was  held  to  be  endorsed  in  season  to  close 
all  inquiry  into  the  origin  of  the  •note.  And  when  "92 
a  note  is  n^;otiated  in  season,  it  may  afterwards 
pass  from  one  endorsee  to  another,  after  it  is  due,  and 
the  holder  will  be  equally  with  the  first  endorsee  pro- 
tected in  his  title.<=  There  is  no  certain  time  in  which 
a  bill  or  note,  payable  at  sight,  or  a  given  time  there- 
after, or  on  demand,  must  be  presented  for  acceptance. 
It  must  not  be  locked  up  for  any  considerable  time  ; 
it  must  be  presented  ibr  payment  within  a  reasonable 
time;  bat,  if  put  into  circulation,  the  courts  are  very 
cautious  in  laying  down  any  rule  as  to  the  time  in 
which  it  must  be  presented ;  and,  in  one  case,  it  was 
allowed  to  be  kept  in  circulation,  without  acceptance, 
so  long  as  the  convenience  of  the  successive  holders 
might  require.^  That  was  the  case  of  a  foreign  bill ; 
aod  an  inland  bill  may  also  be  put  in  circulation  be- 
fore acceptance,  and  it  may  be  kept  a  reasonable  time 


*  Parman  v.  Haakia,  2  Caine^  Srp.  369.  Loiec  t.  Duokln,  T  Jaknt.  Sep. 
TO.  FieUy.Nickeraon,  13.lIiiw.RBp.131.  Sioev.Cunninghnm.l  Coieen't 
Rep.  397.  MarUn  v.  Wimluw,  2  MiMn't  Etp.  341.  In  Brauka  v.  Milchcll, 
3  Meetan  ^  Weliby,  15,  a  note  paynbts  on  demand,  widi  inlerpsl,  and  en. 
iened  a  number  of  yetn  ai-er  ila  date,  wae  held,  under  circumalantes,  nol 
to  be  oTCr.due,  bo  as  la  affect  ihe  endorsee  wilb  (he  equities  ;  llic  court  laj 
it  is  inlondcd  to  be  a  continuing  Eccurity,  This  nppeara  to  be  raihet  nn  ei- 
travajant  indalgence  of  dfUy.  But  in  Wethey  v,  Andrews,  3  J3iH.  SSS.it 
was  held,  ihal  s  nolo  pnynblo  on  demand,  aith  inUre4l,  waa  nol  out  of  lime 
fbai  or  five  woeka  after  ila  data,  bm  would  Hbtc  been  irnol  od  inlareal. 

»  6  Man.  liep-  438. 

•  Cbalmen  v.  Lanfan,  ]  Catnfb.  Jttp.  383. 
'  C'lOfiy  r.  Harden,  7  Tsual.  Sep.  159. 
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before  acceptance ;  but  nbat  would  be  a  reasonable 
time  cannot  be  precisely  defined,  and  depends  upoo 
the  particular  circumstances  of  each  caae.»  If  a  bill  or 
note  be  absolutely  assigned,  so  as  to  pass  the  whole 
interest  in  the  instrument  to  the  endorsee,  its  negotiable 
quality  would  pass  with  it ;  and  the  better  opinion 
would  seem  to  be,  that  its  negotiability  could  not  be 
impeded  by  any  restriction  contained  in  the  endorse- 
ment.'' But  where  the  endorsement  is  a  mere  authority 
to  receive  the  money  for  the  use,  or  according  to  the  di- 
rections of  the  endorser,  it  would  be  evidence  that  the 
endorsee  did  not  give  a  valuable  consideration,  and  was 
not  the  absolute  owner."  A  negotiable  instrument  may 
be  endorsed  with  a.  restriction,  quallEcation  or  condi- 
tion. It  may  be  endorsed  so  as  to  exempt  the  endorser 
from  liability,  as  if  the  endorser  should  add,  at  kit  own 
ritk,  or  without  recoune.  In  that  case,  the  maker  or  ac- 
ceptor, and  prior  endorsers,  and  subsequent  en- 
*93  dorsers,  would  *be  bolden,  according  to  the  rules 
and  usages  of  commercial  paper,  but  the  imme- 
diate endorser  would  be  exempted  from  responsibility 
by  the  special  contract.*' 

If  the  bill  or  note  be  negotiated  ailer  it  is  due,  and 
be  thereby  opened  to  every  equitable  defence,  yet  a 
demand  must  be  made  upon  the  drawee  or  maker 
within  a  reasonable  time,  and  notice  given  to  the  en- 
dorser, in  order  to  charge   him,    equally  as  if  it  had 


•  Fry  V.  m\\,  4  Taaat.  Rtp.  396.  Mnilimn  t.  D>Bgaino,  2  JL  B\acU. 
Sep.  5G5. 

b  ParsoDB,  Ch.  J.,  3  JIf-iu.  Sep.  336. 

•  Sisoarnej  v.  Lbjd,  8  Bamto.  ^  Cnn.  63S.  1  Daman  ^  Ueyd,  133. 
S.  C.     1  Atk.  349.    3  £i<rT.  1937.  S.  P. 

i  Da'.laa,  J.,  ia  Gonpy  t.  Harden,  T  Taunt.  Sep.  163.  Rice  i.  Sleami,  3 
Mai.  Sep.  335.  Welch  t.  Lindo,  7  Cranch't  Rtp.  159.  Ent.  Iiut.  of  the 
Seolch  Lain,  vol.  ii.  468.  BiWt  Cvmn.  »m  tit  Se«Uh  Lsft,  vol.  i.  403. 
Story  on  Billt.  pp.  337, 236, 339. 
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been  a  paper  payable  at  sight,  or  negotiated  before 
it  was  due.* 

(6.)   Of  the  demand  andprotett. 

Tbe  demand  of  acceptance  of  a  foreign  bill  13  usually 
made  by  a  notary,  and  in  case  of  non-acceptance  he 
protests  it,  and  this  notarial  protest  receives  credit  in 
all  courts  and  places  by  tbe  law  and  usage  of  merchants, 
without  any  auxiliary  evidence  ;  and  it  is  a  requisite 
step,  by  the  custom  of  merchants,  in  the  case  of  the 
non-acceptance  or  non-payment  of  a  foreign  bill,  and 
mast  be  made  promptly  upon  refusal.  It  must  be 
made  at  the  time,  in  tbe  manner,  and  by  the  persons 
prescribed,  in  the  place  where  the  bill  was  payable.^ 
It  is  sufficient,  however,  to  note  the  protest  on  the  day 
of  the  demand,  and  it  may  be  drawn  up  in  form  at  a 
future  period.  The  protest  is  necessary  for  the  pur- 
pose of  prosecution,  and  it  must  be  stated  and  proved 
in  a  suit  on  the  bill."    On  inland  bills  no  protest  was 


■  H'Einner  t.  Crawford,  8  Strg.  ^  RaaU,  351.  Barry  v.  RobiaBOD,  9 
hkn-Rtf.  131.  BiihopT.  Dexter,  3  Cvnn.  Atji.  419.  Dwighti.EmeranQ, 
»  PT.  a  B«ji.  159.  Rngelyv.  DBTidBon,3S.C.  a™«(.B<i..33.  AElwoodv. 
HueUon,  3  Bailiy'*  S.  C.  Stp.  4ST. 

•  Gila  V.  Wil9h,  5  Term,  339.  Story  an  BUU,  195.  399.  It  i>  held  tbsl 
■  DotwiBl  certificB'e  ii  good  wllboul  n  seal,  though  U  be  the  usual  praclice 
u  iSi  one.  Lambeth  t.  Caldwell,  1  Eobinion't  Lorn.  E.  61.  Id  Ken- 
lock]',  by  atalute,  in  1798,  proteeled  Toreign  bills  ore  accounled,  after  Lh« 
ieuh  of  the  drawer  or  endorser,  of  equal  digaily  wilh  a  judgment ;  and  ex. 
•entora  and  admiiiEalntoTa  of  every  aucb  drawer  or  endorser,  are  compelled 
ID  suffer  judgment  topau  against  ihem,  before  any  bond,  bill  or  other  debt 
of  equal  or  inferior  dignity.  In  France,  a  proleat,  ihongh  uaual,  U  not  nacea. 
aaiy  to  enable  the  holder  of  a  tale  10  sue  tbe  maker.  The  law  waa  latisfac- 
lorily  iIkiwii  to  be  ao  by  proof,  in  Trimbey  v.  Vignier,  6  Corr.  4'  Fayu,  2S. 
The  duly  of  the  notary  in  making  the  demand  for  acceptance  or  peyroenl  M  ' 
personal,  and  cannot  be  perfonned  by  hia  elerk  or  a  third  person,  and  hii  no-  \ 
tarial  certificate  must  show  il.  Onondaga  County  Bank  t.  Bates,  3  HUl,  59. 
OtUtf  m  BilU,  8ib  ediL  SIT.  493. 

*  Tassel  t.  Lewis,  1  Lord  Beym.  743.  Rogers  v.  Steiena,  3  Term  Ref. 
713.    Baller,J.,4IWm£(F.175.    Gale  T.VtTslah,  5  Temfitp.  339.    Cha. 
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required  hy  tbe  common  law,  and  it  was  only  made 
necessary  in  England,  in  certain  cases,  by  the  sta- 


lera  T.  Bell. 4  Btp.  Rtp.  48.  TowmlBy  v.  Sumnll,  S Ftltrf  V.  S.Eep.  170. 
CMtlg  an  Bill;  b.  I.    Bryden  v.  Taylor,  3  Harr.  ^  John:  396.  •  Th«  certifi. 

culB  ofs  foreign  notary,  under  his  hand  and  seal  of  office,  of  ihe  preBenlmellt 
by  him  of  a  bill  or  nole  for  accepUnce  or  pnymeat,  and  of  bis  proleel  thereof 
for  non-aceeplance  or  QOD-paymeni,  ii  received  in  all  conrtt  by  the  nnge 
and  under  the  courtesy  of  nalioDi,  bs  preauinplt*s  evidence  uf  the  (act*. 
Chitty  an  EUU.  edit.  1836,  B43.  Halliday  v.  M'Dougall,  SO  Wendca,  85. 
In  Nevr.York,  Kentucky  and  Misaisaippi,  a  wmilar  ceciilieale  of  having  given 
ihe  reqniaile  notice  of  inch  preaentnienl.  demand  siid  default,  tn  the  partiea 
to  be  charged,  \»  also  made,  by  ateiaie,  preaumptive  evidence  of  the  facl. 
Xaira  N.  T.  sesa.  56.  c,  371.  sec.  B.  Lam  of  Mininippi,  1633,  c.  7a 
Statult  of  KtnlMclty  af  1837.  If  the  notary  omila  to  give  the  reqaieit«  no- 
tice, the  bank  who  employed  him  is  not  reapaniible  for  hia  negligence ;  for 
their  agency  in  the  caae  of  notea  dtpoaitcd  with  them  for  ealleclion  merely 
ii  graiuiiouj.  Bellemire  v.  Bank  U.  3.  i  If^rtan,  105.  Eaal  Haddan 
Bank  V.  ScQvil,  19  Cunn.  B.  303.  Hyde  &,  Goodrich  v.  Planten'  Bank,  17 
Leui.  S.  560.  So,  in  Fabena  v.  The  Mercantile  Bank,  S3  Pick.  B.  330,  if  a 
nole  be  depoeited  in  a  bank  for  collection,  and  the  drawer  residea  in  another 
place,  and  no  agreement  ia  made  as  to  coDipeDaation  for  coUecting,  and  the 
bank  seasonably  tranamita  the  note  to  a  anitnble  bank  in  BDch  other  place  for 
cotleclion,  it  ia  not  reaponaible  for  tbe  miafeasani^a  or  oegligenee  of  the  bank 
in  such  other  place.  The  owner  baa,  however,  hie  remedy  againat  the  guilty 
bank.  But  in  the  New-York  Court  of  Errors,  in  December,  1639,  in  the 
case  of  Allen  v.  Tbe  MorchanlB'  Bank  of  New-York,  93  Wendell,  915,  it 
waa  decided  differently.  In  that  caae,  a  bill  drawn  by  s  New. York  mer- 
chant upon  a  Philadelphia  bouae,  woa  depoeited  with  tbe  defendant*  for 
collection,  who  tranamilled  il  to  tbeir  correspondent  bank  in  Philadelphia, 
end,  acceptance  being  refused,  the  nolnry  iifihe  Pbiladelpbia  bank  neglected 
10  give  notice  to  the  holder  and  endorser  at  New- York  ;  in  consequence  of 
which,  payment  waa  lost.  Tbe  court  held  Ibst  tbe  defendsnls  were  liable 
for  the  loaa  or  damage  arieing  from  the  default  of  their  Philadelphia  agent, 
and  [hat  there  Mroa  an  implied  undertaking  by  a  bank  or  banker,  receiving 
negotiable  paper  deposited  for  collection,  to  take  the  neceaauy  measurea  to 
charge  tbe  drawer,  maker,  or  olber  proper  parties,  upon  the  default  or  refa. 
■al  to  accept  or  pay.  This  waa  bo  decided  in  Smedea  v.  Bank  of  Utica,  30 
Joinxm,  379.  M'Kinsire  v.  The  Same,  9  WeadeiL,  46.  11  ihid.  473.  &□, 
in  tbe  ease  of  tbe  Bank  of  Orleans  v.  Smith,  3  HiU'i  N.  T.  E.  560,  it  waa 
held,  that  if  a  nule  be  depoailed  with  a  bank  for  collection,  and  the  laller 
Iranemll  il  lo  another  bank  for  tbe  same  purpose,  both  are  to  be  regarded  aa 
agenta  of  (be  holder,  *nd  liable  for  negligence.  Tbe  use  of  the  funds,  thos 
temporarily  obtained,  formed  a  valiisble  considemlion  for  the  undertaking. 
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lutes  of  9Ui  and  10th  William  III.  'and  3d  and  4Ui 
Aone  ;*  and  it  baa  long  been  the  settled  rule  and 
practice,  not  to  consider  the  protest  of  ah  inland  bill  or 
promissory  note  by  a  notary  as  necessary  or  materiaL^ 


Ths  eoari  declsred,  that  whetbar  ibo  Dole  or  bill  was  recsiTed  Tar  colUction 
in  the  lame  or  a  diiUnl  place,  the  bank  waa  liable  for  ths  neelect,  omiaaioB 
oi  niiacondact  of  ihe  bank  or  sgeat  it  employed  !□  the  colleciion,  hdUm 
ihai*  wu  soma  expren  or  implied  agreement  lo  ihe  coDlrarj.  It  ia  to  ba 
obMTTed,  howerer,  ihal  thia  ileciiion  waa  against  the  opinian  of  the  chancel- 
lor and  a  coniidereble  miDority  of  the  senate,  and  that  it  roTened  tbe  judg- 
atrot  o(  the  Supreme  Conrt  tod  of  ihe  Superior  Court  in  the  City  ^f  New- 
York.  This  do«a  not  deitroy  the  aathoriiy,  while  it  ]e«en>  tbe  weight  and 
•aloe  of  tbe  deciaion.  In  Soaih  Carolina  the  rale  of  law  ia  in  oonfonniiy 
widi  ihal  deelai^  in  Mew. York,  and  a  bank  who  raccivea  a  Dole  for  collee- 
(icn,  ia  liable  for  any  neglect  by  whieb  the  endoraere  are  discharged.  Th« 
laa  of  ihe  moiiiaa  collected  ia  deemed  a  sufficient  conaideralion  for  the  nn. 
dsTtaking-  The  bank  moat,  therefore,  aee  lo  Ihe  demand  of  payment  of  the 
maker,  and  to  the  ginag  dne  notice  of  non-payment  lo  the  endoners.  If  the 
nolo  be  placed  in  the  bands  of  a  notary,  he  ia  to  be  reffatdcd  aa  the  leent  of 
tbe  bank,  and  for  whose  neglects  And  miatakes  the  bank  i»  liable.  Thomp- 
son T.  The  Bank  of  the  State  of  Sonih  Carolina,  3  BUCt  S.  C.  Sep.  77.  If 
a  bank,  baTing  a  note  for  collection,  places  it  in  (he  hinds  of  a  notary  who 
i*  iMgligenl,  tbe  bank  baa  in  Misrisaippi  been  held  not  liable  for  his  negli- 
genee  aa  aub-agent,  if  the  bank  baa  osed  reaaonable  diligence  and  skill  in 
itt  tsleolion  of  the  notary.    A.  Bank  r.  C.  Bank,  7  Snedft  ^  M.  599. 

■  By  the  atalnte  of  Wm.  IIL  no  inland  bill  can  be  protested  nntil  tbe  expi- 
iwiaii  of  the  dayi  of  grace,  and,  therefore,  not  nntil  the  day  after  the  bill  &I1b 
dae.asd  ihao  the  proteai  with  notice  is  to  be  forwarded  witbin  fonrteen  days 
afteriliamade,  10  the  proper  pantss.  Without  protest  of  an  inland  Inll,  the 
bolder  is  entiileil  to  his  priaeipal  and  intereat,  and  only  loses  hie  costs  and 
damages  on  Ihe  bill.  Broogh  t.  Parkins,  2  Ld.  Eaym.  993.  S.  C.  G  Afo^ 
M.    WendlcT.  Andrew*,  3  B.^  .did.  696. 

>  Ba^rym  BitU,  167,  edit.  Buitm,  1836.  Wendle  t.  Andrew*,  Q  Samw. 
^  Aid.  696.  Rice  v.  Hogan,  8  Dana,  135.  By  the  genetal  law  merchenl,  a 
prolBMisejicliisiTely  confined  toforeign  bills  of  excbsnge.  Burkev.  M'Kajr, 
9  Howard,  V.  S.  S*p.  66.  Young  v.  Bryan,  G  Whtaton  S.  146.  Union 
Bank  t.  Hyde.  Id.  579.  The  staiuie  law  of  New-York  (If.  T.  S.  Slatatit, 
wl.ii.  383,)pKnFidee  ihatnoiaries  public  may  demand  acceptance  of  foreign 
■nd  inland  bill*,  and  payment  of  them,  and  promiBsory  notea,  bnt  the  notarial 
protest  in  Uie  cases/ Jnland  bill*  aiid preminory  no lu  shall  not  be  evidence 
•f  tbe  faet,  nnleaa  the  peraona]  attendance  in  court  of  the  notary  cannot  b« 
pocsred.  Kaakaskia  Bridge  v.  Shannon,  1  Gilmon't  RL  H.  15.  9.  P. 
a  notarial  demand  and  protest  in  the  ease  ofpromieaory  notes. 
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Nor  18  a  protest  of  an  inland  bill  or  promissory  note 
generally  deemed  necesaary  in  this  counti^,  tboagh  the 
practice  is  to  have  bills  drawn  in  one  state  on  persons 
in  another,  protested  by  a  notary,  and  the  act  of  the 
state  of  Kentucky  of  1798,  c^  57,  seemed  to  require  it.* 
It  is  also  necessary  in  Virginia,  and  the  omission  to 


■esm  to  be  in  dw,  if  not  required  by  •lalnie.  SulUrd  ^  Otrry't  DigttI, 
Tol.  i.  40.  In  Georgii,  ih«  naiarial  pmteat  of  jaUud  billi  foi  noa-acespt- 
■ace  or  noD.pBfment  i»  raquired,  if  ihs  amount  of  lbs  bill  bo  X30  iter,  or 
upward!.    Hatehkuft  Cod»  af  Statvt*  Lait,  pp.  437, 43& 

•  Townaley  *.  Sumrall,  a  Ftltrf  U.  S.  Stp.  17a  NlchoUa  y.  Webb,  8 
meatim,  336.  Bui  in  Rice  y.  Hogan,  6  Dana,  135,  il  was  held,  that  a  jmi- 
taat  wa>  not  necessary,  even  in  the  cue  of  i  foreign  bill,  ai  between  the 
drawer  and  acceptor,  under  (he  act  of  Xenluckf,  of  I83T.  Miller  *.  Hacklar. 
S  Jahnt.  Stp.  375.  In  this  last  cnne  il  wu  said,  that  a  bill  drawn  in  New. 
York  on  Churleilon.  or  any  other  placs  within  the  United  Sulei,  woa  an 
inland  bill.  A  protest  is  not  nscevsiy  in  Connecticut,  in  (be  case  of  a  bill 
drawn  in  one  state  snd  payable  in  another.  Bay  v.  Cfantch,  IS  Conn.  B.  15  ; 
nor  in  Now.Jersey  on  inland  bitU  Sunex  Bank  i.  Baldwin,  S  Hqtt.  487. 
ul  in  Soulh  Carolina  and  in  FenniflTania,  a  bill  drawn  in  one  ante,  apon 
peiacn  residing  in  another,  is  considered  in  the  light  of  a  foreign  bill,  re. 
%^^  'I  quiring  a  protest.  (Duncan  t.  Contaa,  \  S.  C  CaatU  Bep.  100.  Cape  Fstr 
Blnk  *.  Slinemeu,  J  Hill,  44.  LonMlale  v.  Brown,  4  ITu*.  Or.  Btf.  148.) 
The  opinion  in  New- York  wae  not  given  on  the  point  on  which  the  deeiakin 
Tested  ;  and  il  was  ratber  the  opinioD  of  Mr.  Justice  Van  Naai,  than  (&at  of 
tbe  court ;  but  he  waa  snpported  by  Mr.  Tucker,  (see  TVcttr'*  flaeblMC, 
Tol.  ii.  467,  nolo  39,)  and  also  by  Mariui  on  BiUf,  3,  wbo  held  that  Irilla 
between  England  and  Scotlind  were  inland  bills.  The  decision  in  Sonik 
Carolina  was  a  solemn  adjodicalion,  after  argument,  on  the  very  qneilioD  ; 
and  the  weight  of  American  authority  is,  therefore,  on  that  aide.  In  Bn^ 
aer  t.  Finley  &  Van  Leai,  9  Pefert'  V.  S.  Stp.  586,  ii  was  decided,  that 
billa  ofczchnnge  drawn  in  one  stale,  on  penons  liTiog  in  tDother,  were  l» 
be  ireatad  as  foreign  bills ;  and  this  decision,  I  apprehend,  puts  the  point  at 
rest.  See,  slso,  Phoniz  Bank  v.  Huwy,  13  Fitk.  483.  Brown  t.  Feignw«, 
<Leigh'E  S,f.Zl.  DickeniT.  Beal,  10P<l>ri>  17.  &5>fL57S.  Baokof 
U.  a  V.  Daniol,  13  Fettre  Sep.  54.  Kice  v.  Hogsn,  8  Dm;  134.  Halli- 
day  V.  M'Doogall,  30  WatdtU,  81.  Carter  v.  Burley,  9  N.  H.  Btp.  5S8. 
Tbia  IB  alwi  tbe  rule  as  between  England  and  Scotland,  and  England  and 
Ireland.  Mahoney  v.  Ashlin,  3  £.  ^  AMp.  478.  Every  bill,  sayt  Mr. 
Jiutice  Story,  (Gmiil  ob  BUU  of  Exchange,  38,)  ougbi  to  be  created  an  • 
foreign  bill,  which  is  drawn  in  one  connlry  upon  anocber  country,  not  for. 
emed  thioughout  by  the  same  homogeneous  or  mnnioipal  laws. 
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give  Dotice  of  the  protest  of  aa  inland  bill,  causes  the 
lose  of  interest  and  damages.*  After  the  protest  for 
non-acceptance,  immediate  notice  must  be  given  to  the 
drawer  and  endorser,  in  order  to  fix  them,  and  the 
omission  would  not  be  cured  by  the  bill  being  presented 
for  payment,  and  subsequent  notice  of  the  non-payment, 
as  well  as  non-acceptance.''  The  drawer  or  endorser 
may  be  sued  forthwith  upon  the  protest  for  non-accept- 
ance, without  waiting  until  the  bill  is  also  presented 
*lbr  payment,  and  refused,  and  the  holder  will  be  *9fi 
entitled  to  bis  interest  and  costs,  and  like  dama- 
ges, as  in  case  of  non-payment."  The  English  law  re- 
quiring protest  and  notice  of  non-acceptance  of  foreign 
bills,  has  been  adopted  and  followed  as  the  true  rule  of 
mercantile  law  in  the  states  of  Massachusetts,  Connec- 
ticut, New-York,  Maryland,  Virginia,  North  Carohna 
and  South  Carolina.*'    Bat  the  Supreme  Court  of  the 


•  WiUock  V.  Riddl«,  5  CaU.  358. 

k  Rowow  *.  Hardr,  3  Campb.  Btf.  458.  Umted  SMtes  t.  Bukar,  4 
Wtk.  Ok.  Sf.  464.    Thompion  *.  Camming,  3  Ltigh't  Btp.  331. 

•  Milford  T.  Hirmr,  Dung.  Rtf.  SS.  BtlUnKBlli  t.  Gloiler,  3  Bate*  Btp. 
48L  Wolllea  t.  Agiy,  4  Matan,  336.  Evans  v.  Gee,  11  PiUrt'  Btp.  80. 
EraiM  T.  Bridges,  4  Ptrter't  AU.  Bef.  348.  WMiebead  t.  Walker,  9  Mti»m 
^  WOahy,  506.  Masin  1.  Franklin,  3  Jtlaam'i  B.  909.  Starf  tm  BilU, 
367, 3fiS.  In  HitdHippi,  bjrauraie,  notnitlimanpiowttfornDii-accepianca 
■Braly,  before  the  maturity  of  the  bilL  Sadler  y.  Mnrrah,  3  Hovard,  195. 
So,  bj  lb*  Frencb  law,  the  bolder  ofa  bill  ii  bound  lopreaentiirorpaTmaDt 
U  ito  malnritf,  tbongb  already  piotealed  for  noD-aeeeplaoee.  The  proteat 
tat  Don-acceplance  only  obligee  the  dtairer  and  andonera,  on  due  nolice,  to 
gi*e  aeenritr  for  payment  of  the  bill  irhen  due,  if  not  then  paid.  Cadi  it 
Ctm.  an.  ISa  Fotltier,  da  Ckange,  n.  133.  But  if  a  bill  be  drawn  on  Fnmee 
and  MtdMeed  in  New. York,  ibe  endotaer  i>  tiabia  forthwith  on  piotert  for 
noikacceptance,  tbongh  neTer  preaented  for  payment  in  France.  The  law 
of  the  |dace  of  the  endorvemenl  goreme  the  liabilily  of  Ibe  endoiBrr. 
Aymar  T.  Sheldon,  13  WmdilPa  S.  439.  Farditm,  JTail  Cum.  tome  f. 
an.  1488—1499.  CkiUf  an  BilU,  505,  506.  Slary  an  fromiiMry  .YKm, 
4D4— 406.  Thia  ia  the  true  role,  ihougb  the  case  of  Rothacbild  t.  Carrie,  1 
AtUp.  4  Eat;  N.  S.  43,  ia  to  the  contrary. 

4  WatMiii  T.  Loring,  3  3fiH*.  £(p.  557.    Sterryf.Robioaon,  liley'*  Jlay. 
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United  States,  id  Brmm  v.  Barry,'  and  in  Clarice  v.  Rut- 
ael,'>  held,  that  in  an  action  on  a  protest  for  non-payment 
on  a  foreign  billi  protest  for  non-acceptasce,  or  a  notice 
of  the  non-acceptance,  need  not  be  shown,  inasmuch 
as  they  were  not  required  by  the  customs  of  oiercfa&nts 
in  this  country,  and  those  decieions  have  been  followed 
in  Pennsylveiiia;  protest  for  non-payment  is  sufficient." 
It  becomes,  therefore,  a  little  difficult  to  know  what  is 
the  true  rule  of  the  law  merchant  in  the  United  States 
on  this  point,  after  such  contradictory  decisions.  The 
Scotch  law  is  the  same  as  the  Enghsh  ;*  and  it  appears 
to  me,  that  the  English  rule  is  the  better  doctrine,  and 
the  most  consistent  with  commercial  policy. 

If  the  bill  has  been  accepted,  demand  of  payment 
must  be  made  on  the  day  when  the  bill  falls  due;  and 
it  must  be  made  by  the  holder  or  his  agent  upon  the 
acceptor,  at  the  place  appointed  for  payment,  or  at  bis 
house  or  residence,  or  regular  known  place  of  his  mo- 
nied  busiuess,  or  upon  him  personally  if  no  particular 
place  be  appointed,  and  it  cannot  be  made  by  letter 
through  the  post  office.*     In  default  of  payment,  in 

11.  MuoD  T.  FranUin,  3  7«An*.  JTip.  SOS.  Weldon  t.  Buck,  4  >M.  144. 
Winthrop  v.  Pepoon,  1  Bcy't  Sep.  466.  Pbilipa  t.  H-Curdr,  1  Man.  f 
Jehit.  I8T.  Thompion  v.  CummLn{[,  3  Ltigh't  Bep.  331.  1  Hast.  Btf. 
195.  The  French  mnd  German  law  u  ihe  aame.  Heineccius  aai  Pardaaui, 
cited  in  Slary  sn  Bills,  3D0. 

•  3  Dalliul'  Sep.  3G5. 

k  Ciied  in  6  Serf.  ^  Rmtlt,  3S8. 

■  Seid  T.  Admm,  G  Serg.  ^  Baielt,  356.  Mr.  Jiuiice  Story  {Stan/  m 
Bill*,  399)  UTS,  thai  the  early  deciaiani  of  Uie  Supreme  Court,  if  now  held 
to  be  law,  would  b«  »  held  only  on  tba  ground  of  the  local  law  of  Peiin*Tl- 
vtnni,  ■■  to  billa  drawn  w  payable  there. 

•  1  BtlPt  Camm.  408. 

•  Saundanon  -&  Judge,  3  H.  BUekt.  Sep.  509.  Stedman  v.  Gooch,  1 
£tp.  N.  P.  Bip.  3.  Berkahite  Bank  t.  Jones,  6  MatM.  Bep.  534.  Bute 
Bank  v.  Hurd,  19  ibid.  ITS.  Maaon  «.  Fnnklin,  3  hhtu.  Bep.  302.  Wbit. 
tier  V.  Graffam,  3  Greeideaf,  62.  Stnckert  T.  Andeiaon,  3  Wtartm,  116. 
Lenoxv.  Roberta,  SITbMriHi,  373.    Hilla  T.BuikU.  S.  11  7^.431.  Ckiitg 
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whole  or  in  part,  protest  muat  be  forthwith  made  by  a 
notaty  at  the  place  of  payment,  and  under  the  ibrmali- 
ties  prescribed  at  that  place,  as  in  the  case  of  pro- 
test for  non-acceptance,  and  it  must  be  made  on  the 
last  day  of  grace.*  Bat  there  is  a  great  deal 
*of  perplexity  and  confusion  in  the  cases  on  this  '96 
subject,  arising  from  refined  distinctions  and  dis- 
cordant opinions  ;  and  it  becomes  very  difficult  to  know 
wbfU  is  precisely  the  law  of  the  land,  as  to  the  suffi- 
ciency of  the  demand  upon  the  maker  of  the  note,  or 
Uie  acceptor  of  the  bilL  If  there  be  no  particular  and 
certain  place  identified  and  appointed,  other  than  the 
city  at  large,  and  the  party  has  no  residence  there,  the 
bill  may  be  protested  in  the  city  on  the  day  without  in- 
quiry, for  that  would  be  an  idle  attempt.'*  The  general 
principle  is,  that  due  dil^ence  must  be  used  to  find  out 
the  party,  and  make  the  demand ;  and  the  inquiry  will 
always  he,  whether,  under  the  circumstances  of  the 
case,  due  diligence  has  been  used.  The  agent  of  the 
bolder  in  one  case  used  the  utmost  diligence  for  seve- 
ral weeks,  to  find  the  residence  of  the  endorser,  in  or- 
der to  give  him  notice  of  the  dishonour  of  the  bill,  and 
then  took  a  day  to  consult  his  principal  before  he  gave 
the  notice,  and  it  was  held  sufficient."    If  the  party  has 


«aSiU*,409.  Code  dt  Comm.  an.  161.  Sunei  Buik  t.  BildwiD,  9  Barri. 
tn't  N.  J.  Stp.  487.  Tho  role  in  Eonowl  is,  uniesB  oiherwiie  required  bjr 
itataw,  that  Ihe  place  orpiyniBtit  need  nol  be  eiprenly  auted  in  the  bill; 
■nd  \t  will  be  implied  in  the  nbsence  of  pII  cDDlmlling  circunuuncm,  to  be 
bf  law  the  place  of  midence  of  the  drawee,  or  irhera  hia  addreM  it  on  the 
face  of  tbe  bill.  Story  m  BilU,  69.  He  ny*  again,  at  p.  959,  the  Ecneral 
rale  ia,  that  prcarnlncnl  of  a  hill  muat  be  made  at  the  place  of  (be  domieil 
of  the  drawee,  wilhoat  a.nj  regard  to  tts  being  draint  payable  generally, 
«r  foyaldt  *l  a  particular  plaet  tfteiJUi.  , 

■  Union  Bank  *.  Hyde,  6  Whtaion,  S79.  Bank  of  Rocheater  v.  Gray,  S 
Htll,  S97.     1  Sfir*  Cmn.  415.    £fi»T  «■  Kilt,  44T,  449. 

t  Boot  V.  Franklin,  3  John:  Rep.  907. 

*  Firth  *.  Thnuh,  8  Bomu.   ^  Creu.  387.    Delay  in  preieniiaeni  or 
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abscooded,  that  will,  as  a  general  rule,  excuse  the  de- 
mand.* ir  he  has  changed  his  residence  to  some  other 
place,  within  the  same  state  or  jurisdiction,  the  holder 
must  make  endeavours  to  find  it,  and  make  the  demand 
there ;  though  If  be  has  removed  out  of  the  state,  subse- 
quent to  the  making  of  the  note  or  accepting  the  bill,  it 
is  sufficient  to  present  the  same  at  bis  former  place  of 
residence.''  If  there  be  no  other  evidence  of  the  ma- 
ker's residence  than  the  date  of  the  paper,  the  holder 
must  make  inquiry  at  the  place  of  the  date  i'  and  the 
presumption  is,  that  the  maker  resides  where  the  note 
is  dated,  and  that  he  contemplated  payment  at 
•97  that  place.''  But  it  is  presumption  "only ;  and  if 
the  maker  resides  elsewhere  within  the  state 
when  the  note  falls  due,  and  that  be  known  to  the 
holder,  demand  must  be  made  at  the  maker's  place 
of  residence." 

The  rule  in  the  English  law  is,  that  if  a  bill  or  pro- 


finng  notice  will  be  ezcnsed,  if  produced  by  ineviiablc  aceidaot  or  obeinie- 
lion.     5(sry  onBilU,  S56.  958. 

^  1  Ld.  Baymmd,  awm.  743.  Putnam  r.  SuIIWm,  4  Mom.  Sep.  4S.  4 
Strg.  4-  Rmtlt,  460.    Leghmui  r.  Jonw,  1  WalU  ^  Serg.  129. 

k  Andenon  t.  Drake,  U  Jekm.  Brp.  114  H'Gnidcr  *.  Bank  of  Wufa. 
ingwn,9  Wlitat.Bty,5S8.  Eayleym  BilU,  tdit.  Botlon,  136.  GilleapiaT. 
Humahau,  4  ITCord,  503.  Raid  r.  Momaon,  3  Wmttt  ^  Serg.  401. 
.Story  an  BiUt,  403.  413.    Wheelei  v.  FiaJd,  G  mtcatf,  SK. 

•  Fiaher  t.  ETana,  5  Binnry,  541.  Lower?  t.  Scott,  34  WtndtU,  358. 
And  if  the  domicil  of  ths  maker  ba  in  one  acite,  and  ha  dalea  and  makes  the 
note  in  another,  pirmenlmar  be  demanded  at  ihe  place  of  dale,  if  the  makei 
baa  no  known  place  ofbuaineaaiti  ihealau.  Story  on  Fnmi—eryNeta,Wi. 
ace.  336.    Taytor  T.  Bufder,  Jfew-roritZcfiil  OWrwr  for  January,  1846. 

•  Stewart*.  Eden, 9  Cniaei'  Etp.  137.  Duncan  v.  M'CnIlough,  4  Serg. 
f  BauU,  460.    Lowbtj  t.  Scott,  34  Wendta,  358. 

•  Andenou  t.  Drake,  14  Jahta.  Rtp.  114.  Galpin  v.  Hard,  3  M'Cari, 
3M.  In  NortE  Carolina,  endonen  of  promiasoTT  noiea  are  held  liaUe  ■• 
anretiea,  and  no  previoua  demand  on  the  maker  ia  requiaite.  But  tbia  pro. 
riaion  doea  not  apply  lo  inland  or  foreign  bill*  of  eichange.  Snutd  Stmt- 
«lMo/JV:C.,183T,v(d.L95. 
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miasory  note  be  made  payable  at  a  particular  place,  the 
detnaad  must  be  made  at  the  place,  because  the  place  is 
made  part  and  parcel  of  the  contract.*  If,  however,  the 
place  appointed  be  deserted  or  shut  up,  it  amounts  to  a 
refusal  to  pay,  etnd  a  demand  would  be  ioaudible  and 
useless  ;i>  or  if  the  demand  be  made  upon  the  maker 
elsewhere,  and  no  objection  be  made  at  the  time,  it  will 
be  deemed  a  waiver  of  any  future  demand.* 

In  New-York  it  has  been  decided,  that  though  a  bill 
or  note  be  made  payable  at  a  particular  place,  it  is  not 
requisite  for  the  holder  to  aver  or  prove  a  demand  of 
payment  at  the  place.^  This  would  appear  to  be  con- 
trary to  the  rule  as  now  understood  and  establisbed  in 
the  English  law ;  and  it  would  seem  to  be  contrary  to 
the  opinion  of  the  Court  of  Errors  of  New-York,  in  the 


■  BaimdeiaoD  t.  Jadge,  2  H.  BlaekM.  Btp.  509.  Sudsnon  t.  Bowes,  U 
Eat't  Btp.  500.  IXckinsan  t.  Bowea,  16  ihid.  110.  Bottervonh  v.  La 
DcipeiMer,  4  MaaU  ^  Stlv,.  150.  Gibb  v.  Mather,  S  Bingltam,  314.  Hut 
*.  LoDs,  1  JMiaMn'*  Lout.  Bip.  83.  8.  P.    Id.  311. 

k  Hd««  *.  BowM,  16  Ba»e»  Sep.  113. 

•  Qerriof  t.  Sanger,  3  Johiu.  Cat.  71.  MaBon  *.  Frtaklln,  9  /oAnara**  S. 
903.    Bool  V.  Franklin, /J.  308. 

*  Wolcolt  T.  Van  Sanlvoord,  17  /olw.  Stp.  348.  Caldwell  t.  Caand)',  8 
Onera'i  Btp.  371.  Haiinn  v.  BUbop,  3  Wtndtll,  t.  Bal  if  the  mikei  wal 
raadf  10  pay  al  ihe  time  and  place  specified,  tbat  would  be  matter  of  defencs. 
The  ssme  doclrioe  is  held  in  Catlsr  v.  Vance,  17  Mam.  389.  Bacon*. 
Drer,  3J'an3EeId,19,  Betnick  t.  O'KlrcttU.  340.  Weed t.  Van  Honten, 
4  HalHtd,  189.  Conn  v.  Gano,  1  OXio  JUp.  483.  M'Nairr  *.  BeU,  I 
Firfw,  503.  Malherrian  *.  Hannnm,  3  iUd.  81.  Irvine  v.  Withen,  1 
StMMTl't  AU.  Sep.  334,  and  in  Wallace  v.  M'Connell,  13  Petenf  B.  136. 
And  it  is  BO  declared,  by  slKtDte,iD  Indians,  in  1836.  Bat  in  L(niiaiBna,sfier 
■  (oil  discnssion,  the  English  rule  menlianed  in  the  teit  has  been  adopted 
aa  meet  conTenieut  and  most  agreeable  to  the  contract.  Mellon  t.  Croghan, 
15  Martin,  433.  13  Ltuiaiana  Btp.  455.  Cirillo  v.  Bank  U.  S.,  10  fioUs. 
an**  S.  533.  Bo,  also,  in  the  esse  of  the  Bank  of  Wiiminglon  T.  Cooper,  in 
Delaware,  the  Elagliah  rule  was  followed.  1  Hiirrtn^n'i  Btp.  ID.  Mr. 
Jnaliea  M'Lean,  in  Thompson  t.  Cook,  3  JIPi>an'i  Btp.  135,  conaidered 
ibe  law  to  be  now  well  eetiled,  thai  where  a  note  naa  potable  at  a  partica- 
lar  i^ace,  it  waa  not  necemr;  to  STer  in  the  declaradon,  or  proTe  at  the 
iiial,  ■  demand  of  pajrinem  at  the  plaee. 
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case  of"  Woottworth  v.  The  Bank  ofAmerica,*^  where  the 
nile  of  the  English  law  was  recognised,  that  if  the  place 

of  pa^rment  be  designated  in  the  note,  demand  tnuet 
*98    be  made  there.    But  if  the  person,  at  whose  *place 

or  boase  the  note  or  bill  is  made  payable,  be  the 
holder  of  the  paper,  in  that  case  it  has  been  held  by  the 
Supreme  Court  of  the  United  States,'' to  be  sufficient  ibr 
the  holder  to  examine  the  accounts,  and  ascertain  that 
the  party  who  is  to  pay  there  has  no  funds  deposited. 
The  maker  or  acceptor  is  in  default  by  not  appearing 
and  paying,  and  no  formal  demand  is  necessary.  The 
caaca  of  Saundenon  v.  Judge,  and  BerJahire  Bank  v. 
Jona,"  were  deemed  to  be  controlling  authorities  on  the 
point.  If  the  defendant  was  ready  to  pay  at  the  time 
and  place  designated  in  the  note  for  payment,  it  is 
matter  of  defence,  and  will  go  to  discharge  him  from 
interest  and  costs.''  The  case  of  CaldioeU  v.  Cassidy,' 
adopted  a  lurther  distinction  on  this  already  subtle 
and  embarrassing  point,  and  held,  that  though,  in  the 
case  of  a  note  payable  at  a  particular  place,  demand 
^  'Jat  that  place  need  not  be  averred,  yet  if  the  note  be 
i,-"r  made  payable  on  demand  at  a  particular  place,  a  demand 
-  must  be  made  at  the  place  before  suit  brought.  .With 
respect  to  the  addition  of  memoranda  to  a  bill  oFnote, 
designating  the   place  of  payment,   there   have  been 


•  19  Jokru.  Sup.  391. 

b  United  SiaieiBank  v.  Smith,  11  Wheat.  Eip.  171.  Unii«d  Slates  Bank 
V.  Clmeal,  a  Pettr^  U.  S.  Sep.  543. 

•  3  H.  Biackt.  Bap.  509.  6  Ma$t.  Sep.  524.  Rabin  v.  Pbilndelphia  Bank. 
I  BawU,  335.  S.  P.  The  nois  itseir  muet  be  present,  ready  far  Miireiider, 
when  the  dematKl  for  payment  ia  mai^e,  and  in  default  of  it,  the  demand 
will  be  ineufficieot  to  fix  ihe  endoncr.  Eastman  t.  Poller,  4  rertnonl  S. 
313. 

•  Haitun  V.  Bishop,  3  WndtU,  1.  So,  if  ihe  holder  was  ready  it  iha 
place  lo  receive  piynient,  nn  fnilher  demand  i>  neceasarr  to  charge  the  en. 
doiMT.    Jenlu  V.  Dojrleatown  Bank,  4  Watti  ^  Strg.  505. 

•  e  CaaeH,  371. 
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much  litigation  and  difSculty  in  the  cases.  It  is  stated 
as  a  geueral  rule,'  that  a  memorandum  upon  a  note,  as 
to  where  it  should  be  payable,  was  not  a  part  of  it;  and 
in  Exon  v.  Rvueil,*'  such  a  memorandum  at  the  bottom 
of  the  pote  was  held  to  be  no  part  of  it.  On  the  odier 
hand,  in  Cowie  v.  HaUtUl,'^  after  a  bill  beid  been  ac- 
cepted generally,  the  drawer,  without  the  consent  of 
the  acceptor,  added  a  place  of  payment;  and  it 
was  held,  that  the  condition  *was  k  material  *99 
variation,  and  discharged  the  acceptor.  In  the 
case  of  The  Book  <^  America  v.  Woodworth,^  a  note  was 
endorsed  for  the  accommodation  of  the  maker,  and 
returned  to  him  to  be  negotiated.  It  had  no  place  of 
payment,  and  before  the  maker  bad  parted  with  it,  he 
added  in  the  margin  a  place  of  payment,  and  nego- 
tiated it,  and  the  hona  fide  holder  made  the  demand 
there.  The  Supi^me  Court  held,  tha^  the  memoran- 
dum was  no  part  of  the  contract,  but  merely  an  intima- 
tion to  the  holder  where  to  look  for  the  maker  and  bis 
funds.  But  the  Court  of  Errors  decided  otherwise,  and 
overturned  this  very  reasonable,  and  established  the 
very  rigorous  doctrine,  that  the  memorandum  was,  in 
that  case,  a  material  alteration  of  the  contract,  which 
discharged  the  endorser.  The  Supreme  Court  of  New- 
Tork  have  since  decided,'  that  where  the  endorser 
commits  a  negotiable  note  to  the  maker,  with  a  blank 
for  the  date,  or  sum,  or  time  of  payment,  there  is  an 
impUed  agency  given  by  the  endorser  to  the  maker  to 
fill  up  the  blanks.    The  principle  of  the  decisions  in 


b  MatiU  4  Sela.  505.    WillUnis  v.  Waring,  10  Bar«u).  ^  Crtu.  3.  S.  P. 

*  4  £TmiD.  j'  Aid.  19T.    Deebrowo  t.  Welhcrl)',  1  Moody  ^  Evhinnen, 
438.  S.  F.    Nizro  v.  Fuller,  94  Wtndell.  374.  S.  P. 

t  18  Joktu.Btp.  315.     B.  C.  19  Jahni.  Eep.  390. 

•  BTilcbetl  T.  Culrer,  T  Caaetet  Btp.'336.    Mechanic!'  and  Farmera- 
Bank  T,  Sehayler,  Oid.  337,  note. 
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Massachusetts  is,  that  if  the  endorsement  be  made  at 
the  time  of  making  the  note,  the  endorser  is  to  be 
treated  as  an  origiaal  promiser,  because  he  is  supposed 
to  participate  in  the  consideration.* 

If  a  bill  of  exchsiDge,  though  drawn  generally,  be 
accepted,  payable  at  a  particular  place,  it  is  a  special 
or  qualified  acceptance,  which  the  holder  is  not  bound 
to  take ;  but  if  he  does  take  it,  the  demand  must  be 
made  at  the  place  appointed,  and  not  elsewhere,  in 
order  to  charge  the  drawer  or  endorser.  This  is  the 
plain  sense  of  the  contract,  and  the  words  accepted  pay- 
able at  a  given  place,  are  equivalent  to  an  exclusion  of 
a  demand  elsewhere. *> 


*  P«rker,  Cb.  J^  in  Tenner  *■  Prince,  4  FUk.  385. 

k  UuUen  V.  Croghui,  15  JLfdrfta'*  S.  431.  Gale  r.  Kemper,  10  Lam.  S. 
aOS.  Wanan  v.  AIdmI,  IS  M.  454.  But  aee  tufra,  97,  and  n/ra,  101, 
where  ibe  weight  of  American  deciaioni  ia  otherwise.  IT,  hoireTer,  ■ 
denund  be  made  of  pajmieni  bi  the  piece  deeignated  in  the  bill  or  note, 
and  refuaed,  it  ia  aufRcienl.  Slory  sn  BSXt,  419,  430.  Tbi*  point  baa  been 
the  aubjeet  of  greet  liligitioo  end  diecuaeian  in  the  Ecgliah  coarla,  and 
jndgea  of  high  profeasional  character,  and  of  grenl  profeaaiopel  leaming, 
hcTe  enteriiuiied  directly  oppoeiie  opiniona  on  the  qneslion.  In  Ambrose 
T.  Hi^nrood,  3  ^attnl.  Sep.  61,  the  C.  B.  held,  that  Ibe  bill  mual  ha 
praaanied  at  the  place  apedGed  in  ibe  acceptance,  and  not  eleewhere. 
Thie  waa  in  1809.  In  Callagban  v.  Aftett,  3  TatM.  Rtf.  997,  in  1811, 
die  rame  conn  followed  the  aame  doctrine,  and,  after  more  diecsaaian, 
declared,  that  where  the  bill  waa  accepted,  p*j>able  at  a  particular  pbea, 
it  waa  a  qaelified  acceptance,  and  the  preaentmenl  mnst  he  averred 
ud  proved  to  have  been  mnde  tbere.  There  may,  in  the  act  oracceptance, 
be  a  qnallGcatian  of  ibe  place,  aa  well  aa  of  the  tnw,  of  acceptance. 
In  Fenlon  v.  Gonndr;,  13  EoMft  Bep.  459,  in  1811,  the  aame  queation 
■rose  in  (he  K.  B.,  end  wa>  decided  difierenll; ;  and  ii  waa  held, 
thai  (hougfa  the  bill  wai  accepted  payable  al  a  place  certain,  it  waa  atill 
to  be  taken  to  be  payable  generally  and  uniTeraillj,  and  wbereTer  de- 
manded. Afterwards,  in  Gammon  v.  Scbmoll,  5  Tanol.  Bep.  344,  the 
Conn  of  C.  B.,  nolwilhstanding  the  decision  of  the  K.  B.,  adhered,  with  de- 
termined parpoee,  to  their  former  doctrine  ;  and,  in  Bowsa  y,  Howe,<niemH' 
from  the  K.  B.,  into  (he  Exchequer  Chamber,  5  Tmnt.  Bep.  30,  the  doctrine 
of  the  C.B.  waa  eslsbliahed.  It  being  of  great  importanea  to  the  mercantile 
worid  that  the  Isw  on  this  subject  ahoiJd  be  fixed  and  known,  the  aame 
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*TfafM   days   of   grace    apply    equalty,   according 
to  tbe  custom  of  merchatita,  10  foreign  and  inland 


point  WM  bmichi  into  nriew  baroie  the  Uoum  of  Lords,  in  ISW*  in  lbs  «t*tt 
of  Rows  T.  Young,  S  Bn.  4"  Biag.  Stp,  1G5,  and  the  oinniona  of  tlu>  twelvft 
jnilieB  wera  Ukea  for  lbs  infoimnlion  of  the  lordc  Tbe  poiol  wia  clibc. 
tuelj  duciuaad  in  the  uparala  opiniom  of  Ibe  Judges,  which  diaplared  oU 
the  bunins  sod  aculenau  of  inveftigatioa  of  wbich  luch  a  narrow  god  dijr 
fDaation  wu  nuooptible.  A  m^oriiy  of  the  judges  wsis  ui  favour  of  iIm 
opinioa  of  the  K.  B.,  and  the;  held,  thai  such  a  special  acc«pi*Dce  need  not 
be  averred  and  proved  in  the  6r«t  instance,  snd  ihai  the  noa-preaentmenl  *t 
the  place  wu  matter  of  defence,  and  to  fan  taken  advantage  of  in  pleading. 
Bat  Lord  Eldon  and  Lord  Redesdsle,  snd  foar  ddi  of  ibe  twelve  conmoD 
law  jodges,  were  of  opinion,  thai  tuch  s  qualified  acceptance  must  be  svsr. 
red,  and  preaenimen I  Recording  to  it  proved,  and  that  opinion  prevailed.  Tbe 
Hmse  of  Lords  reversed  the  judgmenl  of  (he  K.  B.,  end  ovenhrew  (heir 
dselriae,  and  eslsbliihed  the  nle,  that  if  a  bill  of  exchange  be  ncceplsd, 
pSTabls  at  a  psrticalar  plaee,  it  was  necensrj  la  aver  sad  prove  preseulnient 
•f  (ke  bill  at  ibil  place,  and  Ihe  parly  ao  accepting  ra  not  lieble  lo  pa;  on  • 
denand  nade  elaewkere.  The  defendant  was  not  to  be  subjected  to  the  in. 
•onvenieoee  of  pleading  a  tender,  and  bringing  the  money  into  court,  liord 
EMoa'a  opinion,  in  the  House  of  Lords,  was  ditlinguitbed  for  being  clear, 
itervoos,  pertinent,  logical  and  conclunve  ;  and  he  very  well  obacrved,  Ihat 
he  oonld  nol  understand  (he  go^id  some  of  liie  distinciion  of  iho  K.  B.,  that  if 
a  promia«oT7  note  be  paysble  al  a  pariicnlar  place,  the  demand  must  be  made 
ibere,  becaoae  [be  plaee,  being  in  the  note,  is  a  part  of  the  contract ;  bul  if  a 
bill  be  accepted,  payable  at  a  particular  place,  it  is  not  s  pan  of  iha  accept- 
ance, and  the  presentment  need  not  be  made  ibere.  Soon  sfier  Ibis  decision 
was  made,  the  slstule  of  1  snd  3  George  IV.  c.  77,  was  passed,  declaring 
dn(  BTi  aecrplance,  payable  al  a  particular  place,  hud  the  effect  of  a  general 
teceptanee,  and  the  bolder  wa>  not  bound  lo  present  lire  bill  ai  any  particular- 
plaee,  and  the  acceptor  might  be  called  on  claewbero,  as  woll  aa  nl  Ihe  placs 
indicaled.  8o  far  the  rule  was  ibrown  bach  by  staiuls  into  ibe  cimstion  in, 
which  it  wss  placed  by  tbe  K.B, ;  bul  the  stalute  further  provided,  that  if  ibs 
Ull  was  Bccep:ed,  payable  at  s  specified  place  only,  and  not  rUtiplitre,  it  was 
tlxn  to  be  considered  a  qnslified  scceplsnce,  and  demand  must  be  made  at 
Ihe  specified  place.  The  Supreme  Court  of  the  Uniled  Stales,  in  U.  a  Bank 
V.  Smith,  II  IViett.  Bep.  171,  were  inclined  lo  ibiak  thai,  as  against  ibe 
■ceepiDT  of  a  bill,  or  maker  of  a  nolo,  no  averment  or  proof  of  demand  of. 
paymeui  at  the  plaes  designated  in  the  instrument  was  neceaaary.  Thef 
vrilhbcld  a  decided  opinion  on  ihe  poinu  But  as  sgainat  the  endnraer,  ruch. 
dnnind  and  proof  were  held  to  be  iodiapenaable.  AflerwardB,  in  Wallace, 
V.  M'Connell,  13  Pelrra,  136,  the  anpiemeConrt  diacuaged  the  point  upooa, 
fall  eiamiitaiion  of  the  American  as  well  as  English  sulhoritiwi  and  aellled; 
Vol.  IIL  10 
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bills  and  promisaory  notes,  and  aa  between  the 
*1 01    eodoraer  and  endorsee  of  a  negotiable  *aote  ;■  and 


tha  quCBlion.  Ther  held,  Ibat  wbere  &  bill  or  nola  wu  loide  payable  at  ft 
■peciGed  time  tad  place,  il  was  not  a  qualified  aeccplauce,  end  not  neeeHarr 
to  aiBr  in  the  declaration,  or  prove  at  the  trial,  that  a  demand  of  parget  *■* 
made  at  tkt  timt  and  plact.  If  ibe  maker  or  acceptor  was  ready  al  iba  tima 
and  place  to  pay,  that  waa  mailer  ofderence.  This  may  now  be  cotiddered 
aa  the  law  on  the  aubject  throughout  tha  United  Slalea,  (»ce  *apra,  97,  and 
note  a,  and  also  Eldrod  t.  Hawea,  4  Cmti.  B.  465.  Fayaon  v.  Wbitcomb, 
15  Put.  913.    Waiu,  J.,  in  Jackson  t.  Packer,  13  Conn.  5. 353.    SnniDar 

•  Brown  ».  Harradsn,  4  Ttrm  Rep.  Ua  Busanrd  t.  Leverirg,  6  WieaL 
Sep.  103.  Lindenberger  t.  Beall,  ibid.  104.  Crettabav  t.  M'Kiernan,  1 
MiiuT'i  Ata.  Sep.  S9S.  Fleming  r.  Fulton,  BHaaard'i  Jlfia*.  £.473.  Tb« 
period  of  (race  *ariea  in  diSereot  countriea.  In  France,  by  ihe  ordinance  of 
1673,  tiL  5.  art.  4,  il  wia  ten  dayi;  but  by  the  new  cods,  arl.  135,  all  day* 
sf  grace  are  aboliahed.  In  Maasachuaeiu,  a  promiaaory  note  wai  held  not 
entitled  to  grace,  mil eaa  il  be  an  eapreaa  partofibe  conlracL  Joneav.  Falea, 
4  AfsH.  Stp.  S45.  Bat  in  1824,  by  alalute,  the  daya  orgrace  were  given,  on 
all  billa  of  exchange  peyable  at  tight,  or  on  a  future  day  ceriain,  within  tba 
atate,  and  on  promiaaory  negotiable  nutea,  ordera  and  drafla,  payable  at  a 
foture  day  certain,  within  the  state,  in  like  manner  aa  on  forei^  billa,  by  the 
enalom  of  mercbenla.  The  proviaion  does  not  eilend  to  billa,  notea  or 
draft*  payable  on  demand.  The  law  waa  re-enacted  in  the  ranaed  alalolea 
of  1835.  See,Blao,FerkiaB  Y.Franklin  Bank.SlPiet  483.  Iniheetatsof 
Maine,  by  alalate  of  1834,  c.  379,  the  drawer  of  inland  billi  of  exchange,  and 
(he  endoraer  of  a  promiaaory  note,  aa  well  aa  the  acceptor  and  maker,  an 
eutidad  to  three  daya  of  grace.  If  lbs  bill  or  note  be  diaconated  by  a  bank.OT 
left  there  for  coUrctioii.  Foreign  billa  are  goierned  by  the  ange  of  mer- 
chanta,  and  the  acceptor  haa  (he  three  daya  of  grace  without  any  atatule  pro. 
Tiaion.  In  Vermont,  on  the  other  hand,  the  daya  of  grace  were  taken  away, 
by  alatute,  in  1633.  In  New-Ham  pahire  the  three  days  of  grace  are  alluwed 
to  the  maker  of  a  negotiable  note.  Dennie  v.  Walker,  7  iV.  H.  Erp.  In 
Broddie  r.  Searcy,  Prck't  Tinn.  Hep.  183,  ihe  law  merchant  and  the  three 
daya  of  grace  were  conaidered  applicable  to  negotiable  promiisory  notra,  and 
applied  with  aa  much  accuracy  and  XriclnesB  aa  in  the  moat  commercial 
atalea.  The  period  of  Ihe  daya  of  grace  ie  determined  by  the  a»ge  of  the 
place  on  which  the  bill  ia  drawn  and  where  pnymenl  la  to  be  made.  Storf 
•N  BitU,  I9G.  3B8.  I  BtU't  Onm.  411.  And  it  may  be  conaidered  aa  ihe 
common  law  merchant  ihroughuat  ihe  United  Slalea,  In  iho  absence  of  any 
particular  or  apecial  uaege  to  (lie  contrary,  that  three  daya  of  grace  are  al- 
lowed on  bills  of  eichange  and  promiaaory  notea.  Tkia  waa  ao  deeliied  in 
Wood  '.  Cor),  4  AltteolJ't  S.  303. 
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^e  acc&ptor  or  maker  ha«,  within  a  reasonable  time  of  the 
end  of  business,  or  bank  boura,  of  the  third  day  of  grace, 
^being  the  third  day  after  the  paper  falls  due,) 
•to  pay.    It  has  been  said,*  that  the  acceptor  was  •102 
bound  to  pay  the  bill  on  demand,  on  any  part  of  the 


V.  Ford,  3  Arkanut  R.  389,}  ihuiigh  Mr.  Justice  Story  (Sfaryon  BilU,  416) 
thinks,  that  it  is  difficult  totnainlain  the  doctrine  upon  principle;  and  in  hii 
Cominentaries  on  Frominory  Nelri,p.  ST4,  he  tay»,  that  as  a  jadge  he 
diawnled  from  the  opinion  o!  the  Supreme  Court,  in  13  Prtcrt,  136.  Id 
Fiyle  V.  Bird,  3  Carr,  f  Pay»«,  303,  il  waa  held,  thai  on  a  bill  drawn,  paf. 
able  in  London,  preaenlmenl  moat  be  made  at  some  place  ibere  i  but  il  ia 
•taied  in  Selby  t.  Elden,  11  JUoore,  that  presenlment  need  not  be  nTened  in 
the  declaration.  In  ludiinathey  follnw  iha  rule,  that  if  a  prtmiisaory  nole  be 
payable  at  a  particular  place,  a  demand  of  payment  at  that  place  mual  be 
•rrried  and  proied.  1  Elackjard't  Btp.  328.  As  evidence  of  the  endless 
TcRnements  and  diatinctiona  on  ihia  auhject,  we  may  rerer  to  (be  cue  of 
Hitchell  T.  Baring,  (4  Carr.  ^  Payne,  35.  10  DaraiB.  ^  Crett.  i.  S.  C) 
where  il  was  held,  that  if  a  bill,  payable  in  Laadim,  be  accepted  far  honour, 
to  be  paid  if  prolesled  and  refused  when  due,  it  idusI  be  protested  at  Livtr. 
fBol,  where  ibe  drawee  resided.  This  decision  led  to  iha  stalule  of  S  and  3 
Wm.  IV.,  c  96,  by  which  prolesl  for  non-acceptance  of  billa  payable  at  siiy 
place  other  iban  the  place  herein  menlioned  as  the  reeideace  of  ihe  drawee,' 
may,  wiiboul  further  preseulmenl  to  the  drawee,  be  protested  for  non-pay- 
ment in  the  plice  eipresaed  by  the  drawer  lo  be  payable.  In  Ficguel  T. 
Cunia,  t  Sanintr,  478,  Mr,  Justice  Story  canaidered  the  pHuciple  seliled  by 
ihe  decision  in  the  Huuae  of  Lords,  in  ibe  case  of  Rowe  y.  Young,  oe  irrs- 
■islible,  and  that  in  the  cue  of  foreign  or  inland  bills,  made  payable  at  a 
particulsr  piece,  the  demand  and  the  dishonour  must  be  there.  Bui  the  de- 
cision ia  13  Petert,  above  cited,  aeilled  the  question  ibe  other  way,  and 
the  whole  current  of  Atne.'ican  authorities,  aa  referred  lo  in  that  decision, 
are  oa  ibe  same  aide.  In  Folgsr  v.  Cbsse,  18  Pick.  63,  it  was  held,  that  if 
>  note  be  payable  on  demand  at  a  speciGed  bank,  no  demand  need  ba  made 
at  any  other  place  ;  and  if  left  at  the  bonk  for  colleciion,  no  epeci&c  demand 
13  necese::ry.  Id.  Bank  U.  8.  v.  Corneal,  3  Ptitrt,  593.  Slate  Bank  T. 
Napier,  6  Humphrrs  Tina.  R.  STD.  No  demand  need  be  made  even  at  the 
place,  to  charge  the  maker  of  a  note  payable  at  a  particular  place,  according 
to  the  law  as  declared  in  Arkansse.  M'Keil  v.  Real  EsUte  Bank,  4  Pitt, 
S93. 

•  Butler,  J  ,  4  Term  Rrp.  1T4.  The  opinion  of  Buller,  J.,  hsa  been  adopt, 
cd  in  Greely  v.  Tlmrsion,  4  GretnUaf,  479.  See,  also,  Stny  on  BilU,  pp. 
261.370,377.  Parker  r.  Gnrdon,  7  Sail,  385.  Elford  t.  Teed,  1  Jl£  ^ 
Sclto.  S8.     Chstly  en  BiUt,  431. 
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third  day  or  grace,  provided  the  deisatid  bfe  made  wiihih- 
reasonable  hours.  Lord  Kenyon  thought  otherwise. 
The  question  will  be  governed,  in  a  degree,  by  the 
custoin  of  the  place ;  and  if,  in  a  commercial  city,  pay- 
ments are  made  At  the  banks,  they  must  be  made  within 
bank  hours.  The  maker  or  acceptor  is  entitled  lo  the 
uttermost  convenient  time  allowed  by  the  custom  of 
business  of  that  kind,  in  the  place  where  the  bill  is  pre- 
sented, and  he  is  not  entitled  to  any  further  time.*  ir 
the  third  day  of  grace  falls  on  Sunday,  or  a  great  holy- 
day,  as  the  fourth  of  July,  or  a  day  of  public  rest,  the 
demand  must  he  made  on  the  day  preceding>    The 


*  It  wu  Iield  in  0*bom  *.  Moncurc,  3  Wmdtll,  170,  ihil  ih«  maker  bid 

tba  wbole  of  ihe  third  day  ofgiace  (o  make  payment,  ifhe  ihinka  proper  ro 
■eek  ihe  holder.  So,  ifa  prcscnlmenl  of  a  hill  for  piymcnl  be  10  a  piivale 
individual,  and  not  (o  a  bank  or  banker,  it  »  aufficicnl  to  make  ihe  demand 
in  the  evening  of  tlio  da;  orpBrment.  Trig^a  v.  Newnbini,  10  Jl/wi  r.  249. 
Gafuga  County  Bank  v.  Hunt,  3  HilTt  B.  635.  Slory  on  Bill;  406.  ll  is 
ae tiled  in  Masagcbaeelta,  aflei  a  fultdifcueaion,  that  the  maker  of  a  prumicso- 
.ry  nole  in  bonnd  to  pay  it,  upon  demand  made  at  any  Bfaconable  or  teaaon. 
able  bour  of  the  last  day  of  grace,  and  may  be  aiied  on  that  day  ifhe  fail  to 
pay  on  Bni'h  demand.  The  court,  upon  an  ciiminalian  of  aulhoriiiea,  any, 
ifaat  the  weight  or  ihem  ia  in  fiTour  of  ihia  concluaion.  Sinples  v.  Franklin 
Bank,  I  Metcatf'i  B.  43.  Thia  ia  ataa  the  aettl^d  rule  in  Maine,  New. 
Hampthire  and  Sovlli  Cnralina.  This  ia  equally  ibe  cace  an  id  inland  IJIIb. 
Chitty  m  BilU,  c.  0.  p.  432.  Ex  pacta  Moline,  19  Vtfiy,  216.  Buibrldga 
T.  Manners,  3  Campl..  IS3. 

k  Teasel  v.  Lewis,  1  Lord  Baym.  743.  Jaekaon  t.  Ricborde,  S  Caine^ 
Sep.  34.1.  Lewis  v.  Burr,  2  Caint,'  C«.  in  Error.  195.  Bnfford  v.  Lever. 
ing,  6  Whrat.  Rtp.  102.  Fleming  v,  Fulton,  fi  J7oienrd'«  Mitt  ff.4(3.  Sia, 
lute  of  Ma5i:<chiis(>t:a,  1838,<:.  ISS.     Act  of  Louisiana,  1838.  No  52.     Th« 

Siindny,  paymCTtI  is  to  be  made  on  Saiurdoy ;  and  in  Kilgiiur  v.  Milra,  B 
GiU  i  JoknmiJi,  SG8,  it  wns  held,  thai  the  eame  rule  applied  'o  Ml  ulher  con. 
Iracl?.  But  the  weight  of  authuiily  is  iho  olher  way,  and  in  nil  coniricli>, 
eieepl  where  the  tlitee  dnyii  grace  are  allowed  by  ihe  cueium  o(  merchants, 
if  the  day  of  perfurmance  falla  on  Sunday,  the  perrormanre  may  be  on  Mon- 
day. Avery  v.  Stowart,  3  Cann.  Brp.  69.  Salter  v.  Burl,  SO  WtndrU.  805, 
By  statute  in  Vermont,  18:t7,  ifs  cuniract  falla  due  on  Sund.iy,  it  is  puj-oble 
an  Monday  ;  and  though  a  paper  be  nni  eniiiled  to  grsce,  and  falla  due  on 
Sunday,  yet  if  by  Vlage  of  the  plac*  auch  a  note  becomes  payable  on  ibtr 
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'  tbree  da-ys  of  grace  apply  equally  tobiUs  payable  at  sight, 
or  at  a  certain  time  ;■  but  a  bill,  note  or  check 
payable  on  demand,  •or  where  no  time  of  payment  *103 
u  expressed,  is  payable  immediately  on  present- 
ment, and  is  not  entitled  to  the  days  of  graced  A  bill 
payable  at  so  many  days'  sight,  means  so  many  days 
after  legal  sight,  or  acceptance ;'  and  when  the  time  is 
to  be  computed  by  days,  aa  so  many  days  after  date, 
or  after  sight,  the  day  of  the  date  of  the  instrument  is, 


precading  3i(ardDr,  thai  ange  prevula  »ni  gaTcrni.  Oiborne  t.  Smilh,  If. 
T.  Sttptriar  Cimii,  December,  1636.  Eilgore  i.  BulkUri  14  Caim.  B.  363. 
ThODgti  the  dajf  of  gr>ce  majbe  Bborteood  bj  thn  railing  of  (he  last  Atf  of 
||rac«  OB  SuDil*]'  or  oiber  holydky,  [he;  aie  Dcvei  pioiracied  by  the  inler- 
Tention  of  auch  days.     Slory  on  BilU,  393. 

•Caiman  v.Seyer,  1  Suraori'a  ^T.  D.  303.  BiiyUyonBilU,i'i\.  CkiOf 
m  Bau,  344,  345.  Dehers  y.  Harriot,  I  Shoa.  160.  L- Anson  v.  Thomaa, 
ciled  in  Chitly  en  BiUt,  3ii.  On  ihe  olher  band,  though  ihe  weichi  orantho. 
rily  would  teem  greatly  to  pr«panderate  in  favour  of  the  lule  aa  laid  down 
in  the  text,  yet  it  may  be  considered  aa  a  point  not  entirely  Ktlled,  and  k 
different  nila  ia  laid  down  in  Beauii'4  L.  US.  pi.  356,  and  in  Syd  on  .Bill*,  la 
In  Fraoce,  while  dayi  of  grdce  were  allowed  under  the  ordinance  of  1673, 
Polhler  agreed  with  M.  Jouase,  Id  hla  eommantery,  that  a  bill  payable  u 
eight  had  no  days  of  grace  ;  and  he  juatly  ohaerved,  that  It  would  be  unrea- 
aonable  and  inconvenient  for  a  paraon  who  lakes  a  draft,  fur  hia  accommo- 
dation, OD  hia  journey,  payable  at  eight,  to  be  obliged  to  wail  tbe  days  of 
grace  for  hia  money.     Traiti  i\i  Coti.  dt  Changt,  art  179. 

k  Cammer  t.  Harrison,  3  ilf  CDrd'r  Rip.  346.  BayUf  an  BiOi,  141, 
CkUty  on  BilU,  5ih  edit.  336.  34S.  Somenilte  v.  Williams,  1  Steuart'i  AU. 
Sep.  4Bi.  So,  ifa  note  be  payable  on  lat  May  fixed,  it  means  that  no  days 
of  pace  are  intended,  and  there  are  none  allowed.  Dnrnrord  T.  Fattereon, 
7  Uarlia'M  Liuis.  Stp.  460. 

•  Milchell  T.  Db  Grand,  I  Matan'i  Stp.  176.  If  a  bill  payable  at  aa 
many,  aay  sixty  days'  eight,  be  aeetptrd,  pnyabU  upon  a  gimn  day,  say  No. 
vtmher3d,  in  wbicb  tbe  three  days  of  grace  were,  in  fact,  included,  though 
the  day  of  acceptance  did  not  appear  on  the  bill,  the  demand  is  to  he  made 
oa  the  day  apeciGed  in  the  acceptance.  The  acceptor  iabonnd  to  that  day, 
and  il  being  in  point  of  tact  the  (rue  day,  the  drawer  and  ondoTsera  would 
also  be  bound,  on  proteat  and  due  notice  of  default  of  payment  on  that  dajr. 
Ksnnerand  others  t.  lheLrCreditois,90MarliR'a  Letiij.  Aiji.  36.  I  SUlUr't 
X#n>.  Sep.  280. 8.  C. 
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by  the  modem  practice,  excluded  from  the  compula- 
tion.* 

It  is  equally  unseasonable,  to  demand  payment  before- 
the  expiration  of  the  third  day  of  grace,  aa  after  the 
day>  The  demand  muat  be  made  on  the  third  day  of 
grace,  or  on  the  second,  if  the  third  day  be  a  day  of 
public  rest;  and  in  default  of  such  demand,  the  drawer 
of  the  bill,  and  the  endorser  of  the  note,  are  discharged.** 
If,  however,  a  note  be  made  for  negotiation  at  a  hank, 
whose  custom  is  to  demand  payment,  and  to  give 
notice  on  the  fourth  day,  that  custom  forms  a  part  of 
the  law  of  the  contract,  and  the  parties  are  presumed 

to  agree  to  be  governed,  in  that  case,  by  the 
•104    usage.'    The  •same  rule  applies,  when  a  bank,- 

by  usage,  treats  a  particular  day  as  a  holyday. 


•  Bayify  en  BiOt,  155.  Chitty  on  BilU,4W.Al3.  Story  <m  Bill*,  3TB.. 
391.  A  note  piyible  by  inalatmenu  it  a  goad  negotiable  note,  and  ibe 
maker  i>  endlled  to  the  dayi  or  grace  upon  the  falling  due  uf  each  ioMal- 
mant.    Bridge  v.  Sberbome,  11  Sltfon  ^  WtUby,  374. 

^  No  uuge  or  agreement,  tacil  or  expren,  ot  tbe  panies  to  a  note,  will 
accelerate  itie  time  of  payment,  and  bind  ibe  maker  to  pay  it  at  id  rartin* 
day  than  thai  fixed  by  law.  Mechanic!'  Bank  t.  Meichaala'  Bank,  6  Mtt. 
vlf.  13. 

*  Coleman  v.  Sayer,  Sir.  Rep.  899.  Wiffen  v.  Roberta,  1  £iji.  .V.  P.  Sep. 
S61.  Leav!ttv.  Simea.a  JV.  H.  Sip.  14.  Mills  t.  United  States  Bank,  11 
WluatBn,  431.  A  bill  psyable  al  bo  many  ilaya  after  date,  must  be  pre- 
sented by  tbe  period  of  its  maluiily.  If  payable  on  demand,  or  at  aigbt,  or 
4t  BO  many  day*  afier  aigbi,  it  niuat  be  presented  in  a  reasonable  time  under 
the  circumatsnces.  Slory,  J.,  4  Matim,  345.  Story  on  BilU,  373.  In 
Gmnl  T.  Long,  13  Loait.  Sep.  403,  it  was  lield,  ibal  a  bill  of  eicbange,  paj. 
able  ninety  days  after  date,  tnusl  be  presented  for  payment  ibe  day  it  be- 
came due,  or  the  drawer  would  be  discharged.  The  court  held  to  the  rule 
10  arncdy,  ai  not  even  to  admit  any  excuse,  even  of  iwo  days,  from  the  last 
day  of  grooe,  derived  from  the  irreguUriiies  of  the  mail.     See  supra,  p.  82. 

i  Renner  v.  Bank  of  Columbia,  9  Whtat.  Sep.  £81.  Milli  •>.  United 
States  Bank,  II  ibid.  431.  Bank  of  Waahingtoa  v.  Triptelt,  1  FtUrt'  U.  S. 
Srp.  Z5.  Bsnk  of  Columbia  t.  Fiiibugh,  1  Han.  ^  GiU,  339.  Planleis' 
Bank  t.  Markham,  5  ITevarJ'*  MU».  S.  397.  S.  P.  6  Hart.  4  J.  180.  14 ' 
JHkskSOS.     1TIJ.4S3.    3 Cbnn.  R. 489. 
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though  not  legally  known  aa  such,  and  make  demands, 
tad  gave  notice,  on  the  day  preceding;  the  parties  to  s 
note  discounted  there,  and  conusant  to  usage,  are  bound 
by  it.»  Though  a  bill,  payable  at  a  given  time,  has 
never  been  presented  to  the  drawee  for  acceptance,  the 
demand  upon  the  drawee  lor  payment  is  to  be  made  on 
the  third  day  of  grace ;  for,  by  the  usage  of  the  cotn- 
mercial  world,  which  now  enters  into  every  bill  and 
oote  of  a  mercantile  character,  except  where  it  is  posi- 
tively excluded,  a  bill  does  not  become  due  on  the  day 
mentioned  on  its  face,  but  on  the  last  day  of  graced 

(7.)  (y  the  ttept  reqvitite  to  fix  the  drawer  and  ouZof^  ' 
•en. 

There  is  no  part  of  the  leafning  relating  to  negotia- 
ble paper,  that  has  been  more  critically  discussed,  or  in 
which  the  rules  are  laid  down  with  more  precision,  than 
that  which  concerns  the  acta  requisite  to  fix  the  respon- 
sibility of  the  drawer  and  endorsers,  and  the  acts  and 
omissions  which  will  operate  to  discbarge  them.  True 
policy  consists  in  establishing  some  broad  plain  rules, 
easy  to  be  understood,  and  steady  in  their  obligation. 

The  holder  must  not  only  show  a  demand,  or  due  dili- 
gence to  get  the  money  of  the  acceptor  of  the  bill  or 
check,  and  of  the  maker  of  the  note,  but  he  must  give 
reasonable  notice  of  their  default  to  the  drawer  and  en- 
dorsers, or  to  their  regularly  authorized  agent,  to  entitle 
binaself  to  a  suit  against  them."    The  endorser,  to 


■  Ciij  Bank  t.  Cutter,  3  Pick.  Stp.  414. 

*  Bank  of  Washington  t.  Triplait,  1  Prfn-a*  V.  &  Rep.  9S. 

•  Heflfn  Y.  Adamiiin,  3  Butt.  Stp.  669.  Ruahloa  r.  Aapinwall,  Dang. 
Stf.  679.  Williams  t.  Unttsd  States  Bank,  5  Ftter^  U.  S.  Btp.  96.  The 
demand  and  notice  1o  the  endorser  are  equally  requisite,  lhou|b  he  endorse 
Ifae  noie  afiei  ii  ii  doe.  Siockman  t.  Rilef,  3  M-Ciatt  Btp.  398.  Fools  t. 
Tdlesan,  I  ibid.  199.  Notice  to  an  agent  having  general  power  to  transact 
tbe  hoBneSB  of  his  principal  is  good,  if  the  principal  be  abroad,  bai  not  if  the 
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whom  notice  *i8  duly  given,  is  liable,  altbopgb  no- 
tice be  not  given  by  the  holder  to  tbe  drawer*  of 
a  prior  endorser,  and  this  is  the  mm  equally  as  1» 
foreign  and  inland  hills  and  checks.  Tbe  endorsaqieat 
is  equivalent  to  making  a  new  bill,  and  tbe  bolder  ma^ 


■gent  hu  only  certain  apeoiil  power*.  Da  Idwdi  v.  Poanrin,4S>i.£nri. 
S.  394.  Noiice  (o  the  legal  repTtrtnlativt  is  good,  if  tbe  party  be  ^ead,  f  nd 
the  notary  does  tiot  know  wbn  is  the  eiecnlar  or  adminiitnitiir.  Pillow 
T.  Hardeman,  3  Hump.  Term.  S.  538.  Notice  it  not  goad  iiDleas  a  proteai 
of  the  hill  or  note  precede  the  noia.  tluion  Bank  of  Iiouiaiana  r.  Fontenean. 
UBnh.  B.  120.  Iti  Hirkcr  t.  Andenon.  Ul  Wendea,  37S,  Mr.  Jualice 
Cowen  caacludea,  upoQ  a  critical  examinaijan  of  the  cisei,  tbal  a  e\ttk  is, 
ta  all  egsealial  purpoeea,  a  bill  of  eicbanffs,  and  tbit  ibe  holder  mual  lue  due 
diligence  to  present  it  to  ibs  drawee  for  payment,  before  he  can  cfaarge  either 
the  drawer  ar  eDdoraer,  both  of  •rham  lUod  in  the  light  of  ■uieiie* ;  tbat 
nothing  would  czcuaa  (be  want  of  (his  diligent  preaeDlpient  but  the  abeenca 
of  funda  in  (he  bends  of  the  drawee  when  the  check  was  drawn,  or  fraud  in 
the  drawer  in  aubtracUng  the  fundi.  The  court  ilHlfgaveno  opinion  or  (he 
point.  But  I  apprahend  th«t  thia  dooirine  aa  (a  checka  may  be  qiieBlianad. 
A  chepk  differs  fiom  a  bill  of  ex  change  in  several  particulara.  It  haanodays 
of  grace,  and  requires  no  acceptatice  distinct  from  prompt  payment.  The 
drawer  of  a  check  ia  not  aaursly,  but  the  principal  debior,  sa  much  aa  the 
nwkei  of  a  promissory  note.  It  ia  an  abaolule  approprialion  of  so  innidi 
money  la  the  handa  of  the  bankat  to  the  bcilder  of  the  check,  and  there  it 
ougbl  to  remain  until  called  fur,  and  the  drawer  has  no  reason  to  complain 
of  delay,  unless  upon  the  iaLermadiBle  failure  of  his  banker.  By  unreason- 
able delay  in  aucb  a  aa«e,  the  holder  takes  lbs  risk  of  the  failure  of  tbe  peiaaa 
<a  bank  on  which  the  chock  is  drawn.  Thia  is  qnita  diitincl  from  tha  stiinl 
rnls  of  diligence  applicable  to  a  surely,  in  which  light  stands  the  endoiMt. 
See  Story  an  PromUnry  Netee,  620,  631.  631,  633,  634,  to  the  ssme  point. 
It  is  irne,  however,  that  ihere  is  ao  much  analog;  between  check*  and  bilk 
of  exchange,  ind  negDliable  notes,  that  they  are  frequently  spoken  of  widb 
outdiscrimination,  asBseanfe,  75.77,  78.  104.  Since  the  sboTe  case  in  SI 
WendeU,  the  distinction  between  checks  and  notes  ha.1  been  judicially  aeU 
tied  in  Liti^e  y.  Pbisnii  Bank,  3  HOCe  N.  ¥.  Sep.  435,  and  held,  that  as  be- 
tween drawer  and  holder  of  a  chechidalay  in  preienting  it  diil  not  disahaige 
the  maker,  unless  loss  be  shown  ;  but  that  between  the  htddar  and  endorser 
o(  a  check,  the  usual  diligence  waa  requisite.  The  case  of  ICemble  ▼.  Mil|#, 
I  Haniiing  ^  Grangrr,  757,  it  to  the  same  effect,  and  that  want  of  notic* 
of  the  dishonour  af  &  cheek  is  eicoaed,  if  tbe  oisker  bed  no  right  lo  draw,  oi 
tit  icldtr  liad  Ttceitei  ma  damage  from  aanl  oj  natiee,  8.  P.  Robinson  t. 
Bawksford,  in  ft  B.  JT.  F.  Legtl  Ok-ner  for  March,  1S47. 
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rMon  to  him,  without  oalliDg  on  an;  of  the  oUibf  parr 
tie« ;  and  it  ii  the  business  of  the  endorser,  ob  receive 
isg  Dotice,  to  give  like  ootice  to  the  drawer,  and  all 
persons  to  whom  he  means  to  resort*  The  object  of 
die  notice  is  to  ofibrd  an  opportunity  to  the  drawer  and 
endorsers  to  obtain  leourity  frotn  those  persons  to  whom 
they  are  entitled  to  resort  for  indemnity.  Notice  to  one 
of  several  partners,  or  to  one  of  several  joint  drawers 
or  endorsers,  is  notice  to  them  all."  What  is  reason- 
able notice  to  the  drawer  or  endorser,  is  sometimes 
-said  to  be  a  quesiiou  of  law,  and  at  other  times 
to  be  a  question  of  lact'     The   question   of  reasonar 


•  Ban)a)F  <r.  Frailer,  Sir.  441.  Ha/lyn  v.  AdaniBOTi.  3  Burr.  669.  Rick. 
tqii  T.  Kidge,  S  Camp^.  S39.    Ckitty  on  SOU,  c  10.  530. 

k  Portboiue  r.  Farfcec,  I  Campb.  Btp.  8S.  Harrii  v.  Clark,  10  Oiio  Sep, 
S.  Judge  Stoiy,  in  his  Tmliw  on  Bitlt,  346.  4S5.  456,  iBys,  ibai  noli'-^  to 
■odi  joinl  drawer  or  endoner,  if  ihe^  be  not  partners,  is  requisite  to  bind 
iham,  «nd  that  notice  U>  one  is  not  aufficient  for  all.  The  cane  before  Lord 
EUenberoiigh  is  one  where  (he  bill  wu  occBpted  bf  ooe  of  three  defendaDU, 
who  do  not  appeal  bf  the  case  to  be  mercanlile  partnen,  and  the  diahoBout 
of  it  mi  ofeouraa  known  lo  him,  and  (he  Ch.J.  said,  thai  the  knowledsB  <tf 
oBe  Wiethe  knowledge  of  all.  The  ease  is  very  brief  and  looie;  but  theda< 
cudoa  in  Ohio  wia  to  tin  veiy  point,  and  on  doe  coneideretion,  the  c«un 
■ud,  thit  (be  three  joiat  and  aeferal  promieseta  were  in  the  light  of  pinnen 
in  ihit  particolar  transiclion.  Bui  still  I  think  it  may  be  queatloned  whether 
^e  better  doctrine  be  not  in  favour  of  notice  to  each  Joint  maker  or  dravei, 
vfaen  they  are  not  regular  panneia.  That  ig  the  Judgment,  ifler  an  etibome 
.n  Sbepard  v.  Hawtey,  1  Caaa.  B.  368  ;  and  see,  alio.  Bank  of 
>  T.  Kool,  4  Caatn,  126.  Willie  i.  Green,  5  Hill  N.  F.  jH.  933. 
Vnioo  Bank  v.  Willie,  d  Mila.  504.  Dibney  v.  Stidger,  4  Smeiti  ^  Mt. 
»kail,  749,  to  the  8.  P.  Slnry  an  Pramittory  Notet,  p.  300.  The  holder  of 
the  bill  or  note  ie  not  bound  lo  gi*e  notice  of  nan-payment  to  any  of  (he  en. 
doaen,  aicept  (hoM  he  iniendi  to  cfiarge,  and  the  endorser  who  hai  notio* 
DMMI  give  his  prior  endoreen  notice,  if  be  inienda  te  look  (o  them  for  indem- 
nity. Bayley  an  BUU,  S-a&  Va)k  f.  Bank  of  the  Slate,  I  JVPJtfulZen**  &  C. 
B.  414.  Carter  t.  Bradley,  19  Jtfntnt  B.  G3.  Mr.  Jualice  Story  (Sfry  m 
BUU,  398)  k  of  opinion,  that  in  the  csae  of  a  qualified  or  eondiiioml  M< 
oeplanee,  a  due  proleat  and  notice  lo  the  antecedent  parliea  ii  etill  requiail* 
in  onlei  to  hind  them,  though  the  conditions  he  complied  with  before  the  bill 
becomea  ^yabls.  For  iliii  he  citee  Potbier,  (Of  Chatigt,  n.  47,  4S,)  is  ap- 
SMMion  td  Bajiler  aitd  Chitlr  oik  Billa. 
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ble  notice  is  usually  compounded  of  law  and  fact, 
and  is  a  matter  dependent  upon  the  circumstances 
of  each  particular  case,  and  proper  for  the  decision  of 
a  jury,  under  the  advice  and  direction  of  the  court} 
and  the  mixed  question  requires  the  application  of 
the  powers  of  the  court  and  jury.'  The  elder  caseB 
did  not  define  what  amounted  to  due  diligence  in  giving 
notice  of  the  diabonour  of  a  bill,  wiih  that  exactness  and 
certainty  which  practical  men,  and  the  business  of  life, 
required.  According  to  the  modern  ductriue,  the  notice 
must  be  given  by  the  first  direct  and  regular  convey- 
ance ;  and  if  to  the  drawer,  it  must  be  according  to  the 
law  of  the  place  where  the  bill  was  drawn,  and  if  to  the 
endorsers,  according  to  the  law  of  the  place  where  the  re- 
spective endorsements  were  made."  This  means, 
*10G  the  first  'mail  that  goes  after  the  day  next  to  the 


•  Tindal  *.  Bfowti,  1  Ttrm  Rtf.  Ifi7.  Dnrbubire  ».  Pirker.  6  Batt't  Btf. 
%  Hitlon  T.  Sbepherd,  6  EaH't  Sif.  14,  ia  mti*.  BalcmiD  t.  Joaepli, 
13  Eatl'i  Rtp,  433.  ChcBipeake  Ins.  Co.  *.  Suii,  6  Cranek't  Sep.  373. 
Mar.  Iiu.  Co.  *.  Raden,  ibid.  338.  Taylor  v.  Brigden,  8  Jahnt.  Sep.  173. 
Siers  on  BiUt,  313.  In  Brehin  ■?.  Ragland,  1  Mimr'i  Ala.  Eip.  85,  what  ia 
reaaoaable  notice  lo  an  endoner  wat  hold  to  b«  a  qaeation  of  fact  foi  a  Jnrf . 
Id  Armar  t.  Be«ra,  7  Caioen'*  Sep.  705,  the  Bank  of  ColutnbU  v.  Lawreuce, 
1  P«Wi'  U.  S.  Sep.  578,  and  Remer  v.  Downer,  33  WtndelCi  E.  6S0,  it 
wu held, (hat  the  reason ab I eneia  of  aolice,  or  demand,  ui  doe  diligence,  when 
tbft  facli  were  settled,  was  s  queatian  of  law  for  the  court,  aod  not  a  queMion 
of  fact  for  a  jury.  But  the  question  is  so  miied  tip  wiib  circumalancea,  and 
is  so  compounded  oflhe  ingredieau  of  law  and  fact,  that  it  will  be  found,  in 
practice,  very  diSicult  to  retain  an  the  bench  the  eicluaivs  jurisdicuon  of  tha 
question.  In  Ohio,  by  act  of  1B30,  bonds,  bills  and  notes  for  money,  and 
payable  lo  order,  or  bearer,  or  aaaignB,  are  declared  to  be  negotiable  by 
endonemenl  themon,  ao  as  lo  enable  the  BMignee  losDe  in  hia  own  name  ; 
and  if  demand  be  made  at  the  lime  ibe  atme  bee<Hnca  due,  or  uifjtin  < 
reoaonsil*  (Hue  tkerta/ttr,  it  ahall  be  a^tndged  ivt  iUigtnet  (uScient  lo 
charge  the  endorser.  StatuUt  if  Ohio,  1831.  Ciau't  StatiUi*  a/  OltU. 
ToLii.  1137. 

*  Slory  OH  Bil]t,  363.     Until  an  act  of  ibe  AaaemUy,  aince   1S93,   in 
I,  tbe  poctoffiee  was  not,  in  thai  stale,  a  proper  place  of  depoeit  for 

toendoraera.  19 JlfaniN,491.  Itianot now.inihoae poet-towiu whero 
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third  day  of  grace;  so  that  if  the  third  day  of  grace  be  on 
Thursday,  and  the  drawer  or  endorser  reside  out  of  town, 
the  notice  may,  indeed,  be  sent  on  Thursday,  but  mrat 
be  put  into  the  post-office,  or  mailed  on  Friday,  so  as  to 
be  forwarded  as  soon  as  possible  thereEifter ;  and  if  the 
parties  live  in  the  same  town,  the  rule  is  the  same,  and 
the  notice  must  be  sent  by  the  penny-post,  or  placed  in 
the  office  on  Friday.'  The  law  does  not  require  exces- 
sive dihgence,  or  that  the  holder  should  watch  the  post- 
office  constantly,  for  the  purpose  of  receiving  and  trans- 
mitting notices.  Reasonable  diligence  and  attention  is 
all  that  the  law  exacts  ;i>  and  it  seems  to  be  now  set- 
tled, that  each  party  successively,  into  whose  hands  a 
dishonoured  bill  may  pass,  shall  be  allowed  one  entire 
day  for  the  purpose  of  giving  notice.'    If  the  demand 


tUtm  wilhia  ihrae  milei  of  the  poft-offics,  and  Ihera  ia  no  penuf. 
poM  eilablialimeni.  Louiiiann  Stale  Bank  v.  Rowell,  18  ibid.  506.  Clay  t. 
Oakler,  IT  ibid.  13T.  This  ia  alao  ths  rain  in  TennuMB,  and  notica  ihrough 
the  poat-sfficfl  is  not  soSiciaDt  under  like  circumalancea.  Bank  t.  Benaell, 
I  Ytrgtr,  16S.  Id  Loaiiiana,  if  the  reiidenee  of  iha  parly  to  be  charged 
cannot  be  ronaci,  aher  due  inquiry,  nnilce  lodged  at  the  neareat  poat-ofGee, 
tddieased  lo  the  panyat  the  placa  where  the  contract  was  mode,  ia  aufficient. 
Preaton  v.  Dayuon,  7  Louit.  Stp.  T. 

*■  Corp  T.  H'Comb,  1  John*.  Cat.  32&  Bnaaard  v.  Levering,  6  Wktiltn, 
lOS.  104.  Johnran  v.  Earth,  1  BaiJiry**  £L  C.  Sf.  483.  Shed  t.  Breu,  1 
Piefc  Rep.Wl.  Osbora  t.  MoncDTi,3  Wtndtil,  170.  1  Miner'* Ala.  Stp. 
89i  Talbot  ».  Clark,  8  Ftntk.  54.  Bixley  v.  Franklin  Ina.  Co.  ibid.  86. 
Dnited  Statee  v.  Barker,  4  Waik.  Cir.  Sep.  464.  Townaley  y.  Springer,  I 
MUtr'i  Loui*.  Stf.  19S.  515.  Williams  v.  Smith,  3  BarTne.  f  Aid.  496. 
Parmer'a  Bank  at  M.  t.  DrtbI,  7  Gill  ^  Jnhji*.  78.  Suasex  Bank  v.  Bald. 
win,  3  HarriKta-*  N.  J.  Sep.  487.    Caner  *.  Burley,  9  N.  H.  Sep.  558. 

t  In  North  Carolina  the  lula  reapecting  notice  il  made  to  fary  with  (he 
porauiCa  of  the  partiat,  and  the  anme  atrictneaa  ii  nol  required  between 
fiirmera  in  the  country,  aa  between  merchenti  in  town.  The  reaaonableDea* 
of  notice,  or  due  diligence,  ia  to  be  left  to  the  jury,  under  the  direction  of  the 
eonrL     Brown  i.  Johnaon,  1  Drvereavx,  393. 

•  Brar  T.  Hadwen,  5  SlaiiU  ^  Sela.  68.  Flack  *.  Green,  S  GUI  ^  Jakn*. 
474.  Brown  t.  Feixuaon,  4  Leigh,  37.  Williama  t.  Smith,  3  B.  ^  Aid. 
500,  501.  LangdaleT.  Trimmer,  ISEoaf,  391.  Farmer  t.  Rend,  16  Mora* 
a.  453.    Cuter  *.  Bradley,  19  itfatnc  Jt.  63.    Gaiter  v.  Btirley,  9  N.  H.  Rep. 
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be  made  oa  Saturday)  it  is  sufficient  to  give  sotioe  ta 
the  drawer  or  endoreeF  on  Monday  ;*  and  puuiog  tbs 


5C8.  Jchatao  i.lUtli,,  I  Baikal  S  a  Bejt.  Am.  Q.Giilf  S.  B.  ^B^nk- 
toy  Compmrv.  Btmei,  13  Sai.  Lo.  B.  137.  Id  thii  lati  cub  it  iiadjodjied 
lb«i  it  ia  sufficient  for  the  holder  to  give  notice  Id  hii  immediate  endoner, 
or  (he  one  wham  he  ialenda  to  hold  liable,  leiTing  it  to  the  Utter  (o  noli^' 
(he  trail  endorser,  and  an  on  to  ihe  drawar,  one  day  being  allowed  to  radi 
parif  la  notify  hi*  inuaediale  eDdoraer  or  Ihe  dnicer.  The  aama  rule  eiia^ 
if  the  bill  or  noie  be  aent  bjp  ihe  holder  la  his  agent  for  coUeclion,  and  it  it 
au0icieDl  if  the  latter  givei  linielf  nolice  of  ill  dishoiwlir  to  bi»  prineipal, 
and  a  nodea  from  the  principal,  aeaionably  mdi,  will  be  aiAcianl  ta  ohaiga 
any  prior  eiidoiKr. 

•  Jackaon  v.  Richards, 9  CaUtt,H3.  Lord  Alvanley,  in  Haroea  v.  Birha, 
3  But  ^  Pull.  GOl.  Nolice  may  be  given  on  Sunday,  but  the  endoner  ia 
aat  bound  lo  open  the  letter  or  ael  ou  il  nriti)  iha  oeit  day.  Bayiey  m  Bill», 
edit  18S6,  96G,  3G6.  In  Uawkea  t.  Sdter,  4  BingUm,  715,  and  Brar  T. 
Hadwen,  5  Jtfeuii  j-  Stlw.  69,  and  Gailt  t.  Jeremr.  >  Mi^S  4  M'tUn,  61, 
it  waa  held,  that  (be  holder  had,  in  auch  a  caie,  tit  wial*  of  Monday 
to  wriie  iha  notice,  and  (hat  a  leuer  by  the  Tueiday  morning  poal  waa 
BulticienL  Thia  ia  now  the  Engliah  rule,  and  il  appeua  la  be  a  more 
dafioita  eofutrucLion,  or  elaa  a  relaiation  of  (lie  Mrictneaa  required  by  (he 
farmer  rule.  See  Hayoea  v.  Birka,  3  Bot.  4  Full.  699.  Jackaon  1.  3«ia. 
lOB,  3  Z^Kiifea,  394.  See  alao  ta^ra,  p.  88,  a.  c.  Smith'*  CtmftaJiaat  af 
MtnmntiU  Law,  147.  The  tatier  aays,  thai  if  A.  drawa  a  lull  in  favour  of 
B.,  wlia  endoraea  lo  C,  and  demand  and  refuaal  he  made  on  Monday,  0. 
haa  all  Tueaday  lo  give  notice  to  B. ;  and  if  ihere  had  been  a  prior  endonei, 
B.  haa  all  Wedneaday  to  give  notice  10  hini,  and  Sunday  ia  not  included  in 
any  of  ihe  oompntaiiona.  In  Lenox  v.  Roberia,  3  Whtatea,  373,  the  nd* 
wa«  laid  dewQ  too  atricily,  when  it  aiated  that  ibe  demand  of  paymeot 
ahould  ha  made  upon  the  lail  day  of  grace,  and  notice  of  (he  default  ha 
pet  into  the  poauoffice  early  ttuugk  te  bt  tfiil  by  (A«  mail  of  Iht  tactttdimg' 
Jay.  Thia  rule  ia  mentioned,  and,  aa  it  would  aeem,  with  approbalioa  if 
Ihe  court,  in  ihe  caae  of  ihe  Bank  of  Alexandria  v.  Swann,  9  PtUrf  0.  & 
Stp.  3S }  but  Ibe  deciaion  only  ia,  that  notice  need  not  be  put  in  the  peat, 
office  Ml  tlu  day  ^dr/aull,  and  il  ia  auffieleni  lo  aend  il  by  the  mail  od  tk« 
oext  day.  Thia  leavea  the  point  to  reat  on  the  former  deciaion ;  and  jrat 
the  principle  declared  ia,  that  ordinary  raaaonable  diligence  ia  auffieieDl,  and 
the  low  doaa  iwl  raford  the  fraclimt  ef  tit  dvy  intruding  mtlict.     TU« 

'  principle  will  auatain  (he  rule  aa  il  ia  now  generally  and  beat  underatood 
in  England  and  in  (be  oommercial  pan  of  the  United  Slates,  that  D«(i«« 

'  put  inio  the  poat-oflice  on  (lie  dbk  day,  at  aaj  lima  cf  tht  day,  ao  as  lo  b* 
ready  for  the  firat  mail  that  goes  tieria^er,  ii  due  nolice,  thoagh  it  maf 
not  be  nailed  ia  aeaaon  for  to  go  by  iba  mail  a/  tit  dmg  *fUT  tit  d^nlf. 
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Bdtice  by  letter  into  t&e  post-office  i«  sufficient, 
though  the  letter  'should  happen  to  miscatTy.    *197 
If  the  boliJel-  uses  the  ordiuery  mode  of  convey- 
ance, be  is  Dot  required  to  see  that  the  notice  is  brought 
tiDtne  to  the  party.*    Nor  is  it  necessary  to  send  by  the 
public  mail.    The  notice  may  be  sent  by  a  private  con- 


it,  iit  Fitth  r.  Tfcrwh,  6  BSnts.  ^  CVum.  S87,  u  stlorMr  w»  aBftfti 
la  si«a  notica.  H«  vn*  not  iaJbrmod  nf  ihe  endorser'!  reaidcnee  for 
wienl  w«ek«  atier  die  bill  wu  disbonaurBd,  ihoiigh  he  had  uied  doe 
diligence.  He  ihrn  look  a  i»j  lo  conaull  the  bolder  before  be  leat  tb« 
•olice,  uld  it  wae  held  [a  be  ■  valil]  noiice.  In  Duwn«B  r.  Phatera'  Bink, 
1  Smtda  ^  ManinU,  Mm.  B.  9E1,  the  Uriel  rale  ia  deeUred  to  be,  lliBI 
if  notice  ia  to  bs  hcpI  bj  Ihe  maiJ,  it  mnsl  be  pat  in  the  poal-oBiee  in 
lima  to  fo  by  the  mail  tfas  itj  nrd  incceeding  ihe  proieat,  if  a  mail  goea 
on  ibat  dtf,  unlen  it  leave*  the  place  at  an  DnreaaoDBbly  eariy  hour,  and 
ttal  ■  large  Bft^oritr  of  ihe  eaace  sbove  cited  in  itkia  nete  aup^ort  that  rote. 
AMorditig  to  lliia  deeiaian,  and  for  whacL  I  feel  great  respect,  I  have  psi^ 
haps  givea  too  miich  laiilude  in  the  preceding  pari  of  ihia  note  to  aoine  of 
Ibe  cases.  Wemple  v.  Dangerfietd,  2  !i.  445.  8.  P.  See,  alao,  Bcckwith  7. 
Smith,  S3  JtTniw  A.  ]K  lo  S.  P.  Tbia  hnl  case  required  that  the  notice  of  tk« 
diifaonourofa  bill  ahoald  be  placed  In  iha  posl-affiee  in  aeaaon  to  bs  carried 
by  dw  mail  of  ihc  next  day  after  the  bill  waa  dishonoured.  See,  aha,  Dar. 
bi^re  T.  Parker,  6  Bait  R.  3 — 10.  This  vexed  qnealion,  aa  la  the  reocon- 
ableiieae  of  n'lliee,  was  largely  discussed  in  Chick  i.  Pillsbury,  94  Maine 
B.  456,  and  il  was  decided  that  the  lew  allowed  a  cMTwnirnl  Itnc  ajlet 
Intinru  Imio*  of  lie  dan  ""'  tvecttding  that  of  the  dishonour  of  Ihe  bilL 
Mr.  Justice  Sheptey  made  an  elaboralo  and  able  argument  against  thia  re. 
biaiiun  of  the  rule,  and  he  auppnrled  the  dnciriiie  laid  down  in  Baylty  on 
B>Jb,3d  Am.  edit  3i>3,  and  in  Cftiiiy  an  BilU,  8ih  Am.  edit.  514,  in  favonr 
of  the  nile  that  notice  miiHi  be  given  by  the  eipiraTion  of  ihe  day  futlowing 
thai  of  (he  t«rusa1  or  dishonour  of  the  bill,  whether  the  post  aele  olf  early  or 
late,  and  that  the  tBtirr  day,  without  rpgrird  to  the  departure  of  the  mail,  ia  ait 
BnvamDt^ble  ciTenFion  uf  iho  rule.  If  ihe  party  resides  in  tbo  nait  place, 
ibe  noii-e  must  be  given  ui  the  proper  hour  of  ihai  day,  and  if  in  another 
place.'  then  fry  t\t  jMit  nf  tliat  day.  He  lays  that  the  opinion  ofCh.  J.  Beat, 
iii4Siii;A.  715.  is  the  only  one  ihatruaiainsihu  rule  T  hare  suggested  in  ihi* 
DDte,  and  that  the  oliBerraiiina  of  Mi.  Justice  Story  were  toolatiludinary  in 
allowing  the  e»lirt  lehiitt  dayncxl  atier  the  dishonour.  It  ia  to  be  regretlcd 
(hat  the  lime  of  giving  ihe  notice  is  not  mo'e  unifurmly,  cerlsinly  and  defini. 
titoly  deSned.  I  apprehend  (hat  the  weight  of  authority  it  in  farooi  of  (ho 
view  of  the  rut*  is  uken  by  Mr.  Jnalice  Sheplcf. 
•  Dickiot  T.  Baal,  10  Feltrr  V.  &  Btp.  573. 
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veyatice,  or  Bpecial  messenger ;  and  it  would  be  good 
notice,  though  it  should  happen  to  arrive,  on  ihe  same 
day,  a  little  behind  the  mail.*  Where  the  parties  live 
in  the  same  town,  and  within  the  district  of  the  letter 
carrier,"  it  is  sufficient  to  give  notice  by  letter  through 
the  post-(}ffice.  If  therf  he  no  penny-post  that  goes  to 
the  quarter  where  the  drawer  lives,  the  notice  must  be 
persona!,  or  by  a  special  messenger  sent  to  his  dwcH- 
ing-h>^use  or  place  of  business,  and  the  duty  of  the 
holder  does  not  require  him  to  give  him  notice  at  any 
other  place.''  The  notice,  in  all  cases,  is  good,  if  left  at 
the  dwelling-house  of  the  party,  in  a  way  reasonably 
calculated  to  bring  th&  knowledge  of  it  home  to  him ;  Rnd 
if  the  house  be  shut  up  hy  a  temporary  absence,  still  the 
notice  may  be  left  there.  If  the  parties  live  in  difiet^ 
ent  towns  or  stales,  tlie  letter  must  be  forwarded  to 
the  post-office  nearest  to  the  domicil  of  the  party,  though, 
under  certain  circumstances,  a  more  distant  post-office 
may  do;  but  the  cases  have  not  defined  the  precise  dis- 


■  Story  on  Pnminorj/  NiiU»,  403.  410,  411.  Wheio  ibe  nrad  coinmaDU 
cation  from  one  place  lo  anorber  U  b;  poil  at  mail  by  lind,  ihit  mode  of 
notice  cannot  a\k\j  be  nmiilfd  by  the  holder,  uuIbf*  under  special  circuni. 
BlencSB.  See  Chitly  on  BiiU,  c  ID.  BayUy  en  fUIi,  c.  7.  tee.  3.  SteTy 
DnBiU*,3U.3^.  Story  an  Promimry  Niitrt,  4lO.  Tiomnn  an  BOU, 
475—477,  which  ia  cited  by  Mr.  Juelice  Story,  and  conlaina  the  coodcDMil 
Uw  on  lbs  BubjacL 

k  Ireland  v.  Kip,  10  Joinmm.  490.    Ranaom  v.  Mack,  3  BiWi  If.  T.  Krp. 

687.    Peirce  v.Pendsr,5Af<rMJ/  A.3&6,  Shaw.Cli.  J.    Sheldon  *.   BeD. 

ham,  4mU'i  N.  Y.    Rtp.   1S9.    133.     The  Ibbi  caie  slaiea   ib&I   lbs  poet. 

f  'office  ia  not  a  place  of  de|>i>Ra   fur  notices,  where    Ihe    parlies    live    in  the 

I; tame  village,  and  ihe  notice  does  not  go  by  mail  to  snatber  cffice.  But 
.the  penny-post  eslahliahnient  must  qualify  this  ruls  aa  In  the  text.  In 
Alebetna,  the  rala  is,  thai  if  the  holder  o[  ihe  paper  and  the  parly  sou^t 
tobe  charged,  reside  in  ibe  same  place,  the  nnlice  muat  he  glren  peraon- 
•lly.  Foatory,  M'DonnId,  3^/fl.  /?.  N.  S.  34.  The  English  rule  is,  ihni  if 
there  be  a  penny-post  esLahlishmcnt  In  the  city,  notice  tliroiifih  the  poai- 
office  In  the  aame  city  or  Inwn  ia  sufficient.  Clutty  on  Bitlif  504.  And 
ntand  the  reiMnable  rale. 
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lance  from  a  post-office  at  which  the  party  must  reside,  to 
ceoder  tbe  service  of  notice  through  the  post-office  good.* 


■  GraM,  J.,  lad  Liwrancs,  J.,  in  Darbiihire  v.  Parker,  6  Eail't  Sep.  10. 
&olt  T.  Liffurd,  9  ihid.  347.  Smith  t.  Mullclt,  3  Campb.  3CJa  Uillua  t. 
Furelougli,  ibid.  633.  WlUiuiu  t.  Smilh,  3  Bnrna.  f  Aid.  4SG.  Bmcroft 
T.  H>ll,  I //«II-(  ^.  P.  476.  Bitf  \.  Haiwtn,  S  iJaalt  4- Seta.  eS.  Jack. 
•on  T.  Richards,  S  Caini^  Rrp.  343.  Siewart  v.  Eden,  ibid.  121.  Corp  T. 
M'Coinb,  1  Jehiu.  Cai.323.  Ireland  t.  Kip,  10 /uAn*.  Afp.  490,  aod  11  ibi^ 
931.  Lentiz  t.  Roberii.  S  IVhrat  Etp.  373.  Busaaril  t.  Levering,  6  ibid. 
109.  Lindenberger  v.  Beall,  ibid.  104.  Shed  v.  Brrll,  1  Fick.  Bip.  401. 
Mead  v.  E^nga,  5  Ononi'*  Krp.  303.  Whitiicr  t.  Giaffan,  3  Grreifieffi 
Sfp.92.  Bank  arCulninbia  V.  Lawrence,  1  J>«ter*' t/:  & /fep.  576.  William* 
T.  United  SlBlea  Bank,  3  Ptttr^  U.  S.  Rep.  96.  United  Smiei  Bank  y.  Car. 
Mil,  Md.  543.  Gallagher  v.  Roberl>,  3  IFaik  Or.  Erp.  191.  Davie  v. 
WilliuiH,  Prett  Tean.  Bep.  191.  Remer  i.  Downer,  33  ITentfell,  630. 
Sfry  m  BHU,  313  to  329.  When  it  ia  aaid  thai  notice  muai  be  sent  by  the 
■ail  to  the  poauoffice  iteaTttt  to  (he  pailj  to  be  charged,  ai  waa  declared  in 
baUnd  T.  Eip,  II  /sIrm*  £.231,  and  ia  other  caaes,  ii  !■  onlyitaied  aa  tba 
fvatral  rule,  and  doea  not  exclude  modiGcaliuna  of  it.  Spencer,  Ch.  J.,  in 
Reid  V.  Payne,  16 /aAniDn,  318.  Ilia  not  the  uniTenal  rule,  and  if  iha  parlj 
ba  in  the  habit  of  receiving  letters  through  a  posl-office  mure  distant  frotn  his 
tntdence,  and  that  be  known  to  the  bolder,  nollce  aent  there  ia  eaed. 
Thampuo.  J.,  in  Bank  of  Columbia  v.  Uwrence,  1  Prlrri'  U.  S.  Btp.  ST& 
&ttj  n  BiUi,  aec  397.  p.  339.  Sutherland,  J.,  in  4  WtndiU,  331.  Reid 
f.  Farne,  ji>7.  Cuflerv.  Nellie,  4  ITendeM,  398.  WeHkT^T.Bell.g  TTolM, 
ST3.  Bank  of  U.  S.  t.  Carneal.  3  Pttirf  E.  543.  Ranaom  v.  Mack,  9  HiU 
It.  Y.  Btp.  587.  F.  sad  M.  Bank  v.  Baffle  &.  Mamer,  4  Humpb.  Tenn.  S. 
S6.  IT  the  party  be  acciutomed  to  receive  hie  papcn  and  letter*  at  two 
w*eral  poeu.affice4,  even  if  they  be  in  different  Inwna,  and  not  eqni-dialant 
fiom  the  reaidcacs  of  the  party,  notice  directed  to  eiiber  office  ia  good. 
Slaij  mi  BilU,  np.  Sutherland,  J ,  nprc.  .fiaijk  of  Geneva  v.  Howleit,  4 
WndtUB.  398.  Story,  X,  in  the  ca»  of  The  BaiTkof  Uniicd  Stalea  v. 
Corneal,  twpi  It  would  not  comport  wlih  pracliral  convenience,  ai  Judge 
Thoinpeun  obaerveJ,  lo  fix  any  precise  distance  from  ihe  pnai-afTiCH,  wiiliia 
vhii^  the  parly  louat  retide,  lo  make  the  noiire  gnod.  JuJ(;e  Slorj'  ob. 
•erved,  in  one  or  the  ahove  caeee,  (3  PtUrt,  513,)  (hat  the  difference  of  a 
mile  between  tba  two  pual.officee  and  the  retidence  of  the  parly  was  loo 
Irifling  to  afford  any  ju«t  ground  of  preference.  In  ihc  caso  from  4  WtndtU, 
33B,  B  difference  of  two  miles  wna  adjudged  to  make  no  difference  ;  and  in 

lion  ;  and  notice  directed  tn  the  mnatdislnnl  puat.officB  was  held  good.  The 
general  nde  ia  under  the  ci'ii^riil  nf  circnmsiancee,  and  ihe  policy  and  reaaan 
irf  tlie  rale  ia  lo  bring  home  the  notice  to  the  peny  with  teaionnble  dili< 
gence,  and  aucb  ta  the  language  and  aalliorily  of  the  cues.    A  literal  adhe- 
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The  law  does  not  presume  that  tbe  holder  of  tbe  pepef 
is  acquainted  with  the  resJdeace  of  the  endorsers ;  and 
if  the  holder  or  notary,  after  diligent  inquiry  as  to  th» 
residence  of  the  endorser,  cannot  ascertain  it,  or  mis- 
takes it,  and  gives  the  notice  a  wrong  direction,  the 

remedy  against  the  endorser  is  not  lost.* 
■108         'Tbe  notice  must  specify  that  the  bill  is  dift^ 


icnce  la  the  Bdmeaanrement  of  diuanFsa  in  iDMainiag  ihe  genenl  t\>\», 
WDuld  produse  ihe  almost  uncerlHimy  and  injuaiicF  ;  ind  I  cannot  bat  ttunk, 
with  gr«BI  respecl,  ibal  ibg  Su|ireme  Court  uf  lnouiuBfl*,  in  Mechinin'  aad 
Traders'  Bank  of  N.  O.  v.  Compton,  and  in  Nictauleon  v.  Mandera,  3  RoUk. 
mn'*  Lc.  E.  4.  243,  Uid  down  the  eeoeral  rule  with  far  luo  much  ■cverii]',. 
and  conlrar;  to  all  the  suihoriiies,  when  ihey  required  iha  nolics  to  be  Milt 
to  iha  nearest  poauollice,  ihough  (he  iwif  r«eeived  hii  letters  and  pspan  at 
each  of  the  iwo  offices,  and  fasd  a  latler  box  in  llie  most  diilsnl  olSce  ;  and 
when  wimeaBss  differed  in  one  of  iha  cisea  as  lo  the  fact  which  office  wsa 
nearest.  Sea  Story  en  Prominary  Nctti,  413—416,  fur  a  collection  of  the 
general  rules  od  the  aubjecl.  In  ibe  cofe  of  New.Orlean*  and  C.  R.  R. 
Cuni]i.  V,  Ruben,  9  Etbinnn  L^ni.  S.  130,  tbe  trw  rule  ww  reaiorcd  artd 
declared  ;  and  in  Junes  «.  Lewi*,  8  Waitt  if-  &  14,  noticv  in  ihe  p<jsl.offiea 
wbera  tbe  parly  tecelves  bis  lellers  and  papers  is  good,  unlesi  the  parly  lives 
in  Ibe  poet  lawn.  Tht  N.  Y.  Rmtd  Slatulrt,  vol.  t.  769,  T7U.  tec.  13— IT, 
make  provision  for  prescnimenia  sod  noiicea  on  negoliabla  paper,  in  special 
cases,  as  when  part  of  the  ciif  of  New-Yurk  is  ibo  aeat  of  an  iufeciiiius  di*. 
ease,  and  tbe  reaidenre  of  parlies  becomes  disturbed.  Bj  Act  of  N.  Y., 
April  B3d,  1835,  c.  141,  notice  of  nonjcireptance  of  a  bill,  or  of  iinn-psy. 
ment  of  a  bill,  note  or  other  nrgJlinbls  instrumenl,  msf  be  direc:ed  to  iba 
eily  or  lawn  where  the  peison  to  be  charged  resided  (1  the  time  of  drawing, 
making  or  endorsing  ihe  asnie,  unlean  Ibe  person,  at  the  lime  of  his  signs. 
ture,  specify  the  pusl-uffiee  to  which  noiics  is  to  be  addressed. 

•  Chapman  v.  Lipacnmbe,  I  Joinmn'i  Rtp.  394.  Bsrr  v.  Marsh,  9  Yrrger, 
253.  Diligent  inquiry  is  requiaiie  aa  to  the  residence  of  the  party  to  be 
charged,  even  though  the  nole  be  duicd  st  a  particular  pidce  ;  and  if  ih« 
holdet  of  lbs  bill  knows  the  residence  of  ibe  drawer,  n  misiake  of  ihe  nnisry 
or  clerk  who  gives  Ibe  notice  of  lbs  di- honour,  of  the  drower's  pince  of  rf^i. 
dance  Ihrough  ignorance  uF  ii,  will  nut  excuse  ihe  holder,  who  aughi  lo  hove 
informed  his  agent  of  the  piece  of  residence.  Filler  v.  Morris,  G  Whrrten, 
40G.  Where  tbe  endarsei's  domicil  was  at  Button,  snd  ha  had  sn  atrent 
there  wbo  fasd  ehsrge  of  bis  bMinea«  in  hia  sbsence,  snd  ihe  note  wns  nisde 
and  payable  at  NeW-Yotk,  noiice  uf  default  to  ikb  endorcer  by  mail,  at 
IVasiinf  Ion,  where  he  was  residing  as  ■  member  of  eongress,  then  insassion^ 
h«U  suffieianL    CbarewarB  v.  W«bsl«r,  6  Bdilttif,  1. 
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boDoured ;  and  the  design  of  it  is,'  that  the  drawer 
may  be  enabled  to  secure  his  claim  against  the  accep- 
tor, and  the  endorser  against  the  maker,  and  the  notice 
may  come  from  any  person  who  is  a  party  to  tbe  bill'; 
and  it  will  enure  to  the  benefitof  every  other  party,  and 
operate  as  a  notice  from  each  endorser.*  So,  any  agent, 
having  possession  of  the  bill,  may  give  the  notice,  and 
it  need  not  state  at  whose  request  it  was  given,  nor 
who  was  the  owner  of  the  biU.^  There  is  no  precise 
form  of  the  notice.  It  is  sufficient  that  it  state  the  fact 
of  non-payment  and  dishonour  of  the  bill,  and  it  is  not 
necessary  lor  the  holder  to  state  expressly,  when  it 
may  be  jusUy  implied,  that  the  holder  looks  to  the  en- 
dorser."   It  is  sufficient  for  an  agent  to  give  notice  to 


■  Jtmcaon  t.  Swinlon,  3  Campb.  Sep.  373.  Solarte  t.  Palmer,  7  JBi'i^ 
im,  530.  Cbanoine  v.  Fowler,  3  WtndM,  173.  Saylty  an  BilU,  pp. 
S54— 356.  Sins  on  Pnmit*(irs  Ifi)U»,350.  Chipmaa  t.  Keanc,  i  Neville 
4  Monninf ,  607.  3  Adulpktu  ^^  EUii,  193,  S.  C.  1  HnditoTemiles  Tindall 
V.  Braim,  in  I  3>nn,  on  the  poiol  ns  to  tbe  penoD  eiiing  (he  norke.  Maro 
t.  Johnson,  9  Ferjrrr,  G.  Mr.  Justice  Cowcn,  in  HallidBj  ».  M'Dougsil,  90 
WttidrU,  85,  cocaiden  it  to  be  tii  duty  of  ihe  notary  to  give  tbe  notice.  It 
ia  DO  pan  oflhe  duty  of  a  notary  to  givs  notice  of  a  protesL  Bank  of  Roch- 
eater  t.  Gray.  3  HiU't  N.  Y.  R.  297.  Bee  Slory  m  BilU,  340.  343. 
Hough  it  is  iiaual  for  a  notary  public  lo  demand  paymenl  of  a  prominoiy 
note,  nnd  to  give  notice  of  the  default,  this  ie  ■  matter  of  conrenience,  and 
not  an  official  duty  required  by  law.  Burke  t.  McKay,  9  H<neard  U.  S.  Btp. 
C6.     Stury  en  FrmiUtoTg  A'olei,  pp.  347—349. 

*  The  deciaion  in  Chapjnan  t.  Kean,  mentioned  in  ibe  preceding  note,  ea. 
tabliahea  the  doctrine  thai  the  party  entitled  sa  holder  to  «ue,  may  avail 
bimaelf  of  aotiee  giren  in  due  litne  by  any  other  party  la  the  bill,  againat 
any  other  person  on  ibe  bill,  wbo  would  be  liable  lo  the  holder  it  he  had 
given  ibe  notice.  The  notice  enurea  to  ibe  benelit  of  all  the  olher  parties 
10  ihe  bill,  whether  antecedent  or  aubseqnenl  lo  the  parly  giving  the  notice. 
Slary  en  BilU,  343,  note.  But  notice  given  by  a  third  penoo  or  by  a  mere 
atranger,  not  a  party  lo  ihe  bill,  and  not  aulhorized,  amounts  lo  •  mere 
nullily.  Cfaanoioe  v.  Fuwler,  3  Wendell,  173.  Slory  on  Premiitery  Ifnle; 
346.    Hartley  v.  Caae,  4  Bam.  ^  Crtu.  339. 

'  Shed  V.  Brett,  J  rtek.  Rep.  401.  Mills  v.  United  Staiei  Bank,  11 
Wkeal.  Sep.  431.  United  Siaiea  Bank  v.  Cameat,  S  Ptiert"  V.  S  Sep.  543. 
Cook  T.  French,  10  Aialph.  ^  EUtt,  131.    Gilberl  v.  Dennis,  3  Mettalf, 
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bis  piiacipal  of  the  diahonour  of  a  bill,  and  he  ia  not 
bound  to  give  notice  to  all  the  prior  parties,  and  it  then 
becomes  necessary  for  the  principal  to  give  the  requi- 
site notice,  with  due  diligence,  to  the  parties  to  be  fixed.' 
The  party  receiving  notice  Is  bound  to  give  notice  like- 
wise to  those  who  stand  behind  him,  and  to  whom  he 
means  to  resort  for  indemnity ;  and  if  a  second  endor- 
ser, on  receiving  notice  of  the  dishonour  of  the 
•109  bill,  should  'neglect  to  give  the  like  notice,  with 
due  diligence,  to  the  first  endorser,  the  latter 
would  not  be  liable  to  him.i>    It  is  not  necessary,  in  the 


405.  Soharle  V.  Pdmer,  7  ffaaf- ^^- ^^  Bmogw. Pnee,  iO  Adalpk.  f 
EUit,  135.  Fune  v.  Sherwood,  3  AdolfX.  ^  EtlU,  N.  3.  38a  King  t. 
Bickleyr  lb.  419.  la  ihe  cue  of  Fime  t  SbeTnaod,  Lord  Ch.  J.  DeamBn 
went  fultf  and  cUbtIf  ibroagfa  all  the  cue*,  and  eiposed  their  iinateadf  anil 
eonfficling  inteipretadOD  of  the  nile  of  notice  relaliie  lo  the  Btatemenl  of  dis- 
honour, and  ihal  the  bolder  looked  to  the  part]?  for  pajiineai.  It  appears  to 
me,  that  the  law  in  the  text  ia  according  id  the  laieit  rale  adopted  in  the 
En^^  and  American  cbwh,  and  Ihi>  leems  to  be  the  conclisioo  of  Mr. 
Jnglice  Star; .  Story  m  Pnimiitory  Natf,  433 — ISG.  The  three  facta  re. 
qniaile  to  due  notice  of  the  diahonour  ofa  bill  are,  1.  That  the  bill  was  pre~ 
■anted  when  due.  3.  ThBtitwaadiBhonourad.  3.  That  the  partj  lo  whom 
the  notice  iaaddreMed,  ia  to  be  held  liable  for  the  piymenl  ofit;  and  if  ail 
iheae  facts  appear  in  the  notice,  either  eipresaly  or  by  Deceaury  or  reaaon. 
able  implicaiioD  or  iDtendment,  ii  ia  good  notice.  Hedges  t.  SteveDBon,  9 
Miena  ^  Co.  793.    Lewis  v.  GomperU,  6  Id.  399. 

■  Haynea  t.  Birks,  3  Bo:  f  PulL  599.  Bank  U.  3.  v.  Gaddard,  5  Masan, 
366.  Phippi  T.  Milbury  Bank,  8  Mttcalf,  79.  Tunno  v.  Idgue.  3  Join: 
Cat.  I.  Colt  V.  Noble,  5  Mbu.  Btp.  167.  Firth  t.  Thmah,  8  Baraa.  ^ 
OcM.  367.  An  agent  of  iha  holder  is  allowed  one  day  to  give  notice  to  his 
principal  ofa  default,  and  the  principal,  one  day  thereafter,  lo  give  notice  to 
the  drawer  or  piior  endoner.     Ibid. 

»  Morgan  v.  Woodworth,  3  Joktu.  Cat.  89.  Fothier,  Traiti  du  Can-  de 
Change,  No.  153.  Bat  if  the  Erst  endoraer  baa,  in  point  of  fact,  had  due  no- 
tice from  any  Bubeequenl  holder,  it  ia  BufScisnt.  Stafford  v.  Yatea,  IS/dAh- 
■aa,  337.  Stanton  v.  Bloeaam,  14  Matt.  Stp.  116.  3ayUy  on  Bilh,  4ih 
«dlt,  163.  Each  auct»saiTe  endotBer,  who  recaiTea  notico  of  the  diahonoar, 
ia  entitled  to  (he  whole  day  on  which  be  receivea  notice,  and  need  not  give 
notice  to  the  ■nieeedool  endoisen,  until  the  next  day  tJler  receiiing  notice, 
ereu  iribey  live  inlfaesamscity  or  town;  and  if  they  live  to  different  pieces. 
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caae  of  notice  of  the  Don-acceptance,  or  non-payment  of 
a  bill,  that  a.  copy  of  the  bill  and  protest  should  accom- 
pany the  notice.  It  ia  sufficient  to  give  notice  of  the 
fact."  If  several  parts,  as  is  usual,  of  a  bill  of  exchange, 
be  drawn,  they  all  contain  a  condition  to  be  paid,  pro- 
vided the  others  remain  unpaid,  and  they  collectively 
amount  to  one  bill,  and  a  payment  to  the  holder  of  either 
is  good,  and  a  payment  of  one  of  a  set  ia  payment  of 
the  whole.  The  drawer  or  endorser,  to  be  charged  on 
non-acceptance  or  non-payment,  is  entitled,  in  the  case 
of  a  foreign  bill,  to  call  for  the  protest,  and  the  identi- 
cal hill,  or  number  of  the  set  protested,  before  he  is 
bound  to  pay ;  and  it  would  be  sufficient  to  produce  it 
at  the  trial,  or  account  for  its  ahsence>  His  rights  at- 
tach to  the  bill  that  has  been  dishonoured,  and  be  is  en- 
titled to  caU  for  it.  He  may  want  it  for  his  own  in- 
demnity, and  without  it  he  might  be  exposed  to  claims 
from  some  honajide  holder  or  person,  who  had  paid  it 
mpraprotat,  for  hie  honour.  He  is  not  bound  to  pro- 
duce the  other  parts  of  the  set,  or  to  account  for  their 
non-production.« 

There  are  many  cases  in  which  notice  is  not  requi- 
site, or  the  want  of  it  waived. 


it  vill  be  Bufficient  if  he  sends  notice  by  tbe  post  of  iha  Ttext  dajr  sriei  the 
noUce.    SUtry  m  Fnmuiary  IVo(e«,  391.  393.  395. 

■  Cromwell  v.  Hfiuon,  2  Etp.  N.  P.  Stp.  511.  Chaian  v.  Bell,  4  ihid. 
48.  £obln>  T.  Gibson,  1  JtfiiHle  ^ficlu.  389-  Lenox  v-LcTerstt,  10  Afaw 
Rif.  1.  WallicG  V.  Agry,  4  Mann,  336.  Goadman  v.  Harvey,  6  NemUt 
f  MaBning,  373.  S.  C.  Adolph.  j-  Mi*,  870.  The  nguriil  ptoiesi  of  a 
foreign  bill  tntui  Mt  forth  epociGeilJy  ths  fact,  that  the  bill  wbb  exhibited  lo 
tbe  acceptor  when  parment  wb«  demanded.  Musson  v.  Luke,  4  Haaatd 
S.963. 

*  Powell  Y.  RoBch,  i  Etp.  N.  P.  Stp.  76.  Bineit,  «0.  434.  »cc.  74. 
Keawonhy  v.  Hopkins,  1  John*.  Cat,  107.  Wells  ».  Whitehead,  15  Wtn. 
df.ll.  ^7. 

<  Downes  1.  Churcb,  13  Ftttrt'  J?^  305.  Bee  ,SlaryniSiUr,4Sl— 459, 
whare  tbe  ewe*  and  the  rulsa  bb  id  notice  an  diligently  tnd  fully  nntet'. 
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If  the  party  be  absent,  or  has  absconded,  or  his  place  of 
residence  be  unknown,  and  due  and  diligent  inquiry  be 
made,  or  he  have  no  residence,  or  giviug  notice  be 
physically  or  morally  impossible,  ae  by  the  operalion  of 
theint  major,ibe  want  of  notice  will  be  dispensed  with, 
but  it  must  be  given  as  soon  as  the  impediment  is  re- 
moved." If  the  drawee  refuses  to  accept,  because  he 
has  no  effects  of  the  drawer  in  hand,  and  the  drawer 
had  no  right  to  draw,  and  no  right  to  expect  bis  bill 
would  be  paid,  protest,  and  notice  to  the  drawer  are  not 
necessary.''  This  exception  to  the  general  rule  pro- 
ceeds on  the  ground  of  fraud  in  the  drawer,  or 
"110  that  notice  to  him  would  be  useless ;  *but  the 
courts  have  regretted  the  existence  of  the  excep- 
tion, and  they  confine  it  strictly  to  the  case  of  want  of 
effects,  and  where  the  drawee  is  not  indebted  to  the 
drawer,  and  to  other  cases  in  which  the  drawer  had 
no  right  to  expect  that  bis  hill  would  be  honoured, 
and  in  iact  when  the  drawing  of  the  bill  amounted  to 


>  Chaif  «B  BOU,  c.  8.  960.,  e.  9. 389.  439.,  c.  10. 486—468.  Tuura  v. 
Lague,  3  Jehuten't  Cawt,  1.  Hopkirk  t.  Pige,  3  Brack.  E.  30.  TnnitiJl 
>.  Walker,  S  A>v<I>i  ^  MariAaU,  MiMt.  B.^SS.  Slory  en  fii'Uf.  347— 351. 
Suij  an  ProMiuory  Nate;  303—308.  PaTdtuiu,  Dmit  Cmm.  t.  u.  an. 
436. 434.  B«tiresn  the  immediale  partiei  wbo  have  u-anefeired  and  recaiTsd 
(bG  nolB,  if  receiving  lbs  notcio  near  the  time  of  iu  DiBtDrilf  [«D(ten  it  im- 
praclicable  to  iireeent  it  in  due  aeaaoD,  il  forma  a  valid  eicuae  for  non.pre. 
■Gntmentin  jiroper  time.  But  this  doe>  not  spplf  to  othar  parlies  who  are 
held  to  Hitrict  compliance,  and  numeroue  eiceptiona  *n  collected  add  Uaied. 
Sfary  on  Pramittury  NaUt,  pp.  306, 309—317. 

k  Bickerdike  v.  Bollman,  I  Tmn  Sep.  405-  French  *.  Buk  of  ColnmbJa, 
4  Craneh,  153.  164.  Dickioa  v.  Heal,  10  Ftlen'  U.  S.  Btf.  573.  KemUa 
V.  Milta.  Q  SeoWt  N.  S.  ISL  WilliBmi  v.  BriuheBr,  19  Zowt.  E.  370.  Iu 
Alabama  tbe  rule  la  declared  to  be,  that  if  tbe  drawee  had  no  efiecta  of  tb* 
drawsrinhand,  fiomthe  lime  the  bill  wai  dtawn,  up  to  tbe  lime  of  ila  main, 
ritf ,  presentment  and  notice  need  not  be  provedi  nttyntittatiduig  tlu  hUl 
maf  be  draan  in  gtad  faith,  a.»d  if  daly  frtttnled  temdit  hart  bten  lonocnd. 
Foard  v.  Womack,  3  Aia.  B.,  N.  a  36S.  This  appears  to  be  contrai?  to  the 
general  rule. 
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fraud.'  Notice  is  requisite,  if  the  want  of  it  would 
produce  detriment;  as  if,  in  case  notice  had  been 
given,  and  the  bill  taken  up,  the  drawer  would  bave 
had  his  remedy  over  against  some  ibird  person ;  or 
if  it  was  drawD  with  a  bona  fiie  expectation  of  assets 
in  the  hands  of  the  drawee,  as  upon  the  faith  of  con- 
signments not  come  to  hand,  or  upon  the  ground  of 
some  mercantile  agreement.'*  The  exception  applies 
oqIj  to  the  drawer,  and  not  to  the  endorser  of  a  biU 
drawn  without  funds,  for  he  is  presumed  to  know  no- 
thing of  the  arrangements  between  the  drawer  and 
drawee  ;<■  and  it  is  now  settled  in  England,  in  France 
and  in  this  country,  that  neither  the  death  nor  the  in- 
solvency of  the  drawer  or  drawee,  or  acceptor,  nor  the 
&ct  that  the  drawee  bad  absconded,  does  away  the  ne- 
cessity of  a  demand  of  payment,  and  notice  to  the 
drawer  or  endorser ;  nor  does  knowledge  in  the  endor- 
ser, when  be  endorsed  the  paper,  of  the  insolvency  of 
the  maker  of  the  note,  or  drawee  of  the  bill,  do  away 
the    necessity  of  notice,  in    order    to  charge  him.* 


■  Tbe  En^isb  jadges  hivs  eiprened  Strang  dnagtiBTactioii  wiih  ihs  doc. 
Inne  liut  eiempla  tbe  holder  fiom  giving  doIicb  on  anj  pretence  whatever. 
Tfaii  w»  tbs  coae  with  Lurd  Ch.  J.  Eyre,  1  fi.  ^  PuOtr.  654.  Ixird  Alvun. 
\tj,%Id.^K\.  Lord  Ellenborougb,  in  7  £ai(,  359.  Cb.  J.  Abboll,  in  3  £. 
^  Aid.  ()S3.  Ch.  JuBlics  Tiadil,  in  6  Bivgkm,  633,  and  ihe;  resist  lh« 
ciienjion  of  the  principle. 

k  RogBTS  T.  StepheDB,  2  Ttrn  Ftp.  713.  Corney  v.  D«  Coaw,  1  Ely.  tf. 
F.  Rtp.  302.  Staples  t.  Okinei,  ibid.  33Q.  Clegg  t.  Colton,  3  Bot.  4- Full. 
219.  Brown  t.  Mafie;,  IS  Eaift  Rtp.  S16.  Rucker  v.  Hillsr,  16  ihid.  43. 
CiHT  T.  Scott,  3  Barm.  ^  Aid.  619.  French  t.  Bank  of  Colnmbia,  4 
Crtack'm  Sep.  141.  Colhell  v.  Goodwin,  1  Harr.  ^  GiU,  468.  Eiehelberger 
*.  Rnler,  7  Ran.  f  Jakni.  381 .  Firmera'  Bank  v.  Vanmeter,  4  Sandotpk, 
S53.  Norton  t.  Pickering,  &Banue.  f  Crtn.  610.  Ls6tle  f.  Slaltcr,  6 
Biagkam,  G23.    Dickins  v.  Beal,  10  Fittrt'  U.  S.  Btp.in. 

•  Wilkea  v.  Jacka,  Fittt'M  If.  P.  Caa.  303.  Leanh  v.  Havelt,  4  Taun- 
!••,  730.  Ramdnloliday  v.  Daieux,  4  IVaih.  dr.  Ecp.  61.  Stary  on  itillt, 
357. 

*  Nicht^son  T.  Gouthil,  3  H.  Blaeit.  Rtp.  609;  Esdaile  «.  Bowerby,  II 
EaaCa  Rep.  114.  Howe  t.  Bowea,  5  Taunt.  Sep.  30.  Rhode  v.  Proctor,  4 
HvMB.  ^  OcM.  517.    Jackion  T.  Richarda,  S  CanW  Jttp.  343.    Fienohv. 
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It  was  left  undecided  in  'Rhode  v.  Proctor,^  whether 
in  the  case  of  the  bankruptcy  of  the  party  entitled 
to  notice,  the  holder  was  bound  to  give  notice  to  the 
assignees ;  though  the  intimation  in  that  and  other 
cases  is,  and  it  is  clearly  the  better  opinion,  that  the 
notice  to  the  assignees  would  be  proper,  if  assignees 
had  been  chosen  when  notice  was  to  be  given.''  If 
a  bank  check  be  taken  in  the  ordinary  course  of  busi- 
ness, it  is  not  an  absolute  payment,  but  only  the  means 
to  procure  the  money,  and  the  holder  is  bound  to  pre- 
sent it  for  payment  with  ordinary  diUgence,  and  the 
next  day  will  be  in  season.  But  if  the  bank  be  totally 
prohibited,  by  process  of  law,  from  the  exercise  of  its 
functions,  before  the  check  can,  with  due  diligence, 
be  presented,  no  demand  need  be  made,  or  notice  given; 
and  the  holder  may  waive  the  check  altogether,  and 
resort  to  his  original  demand.<=  So,  if  the  maker  of  the 
check  has  no  funds  in  the  bank  at  the  date  of  ibe  check, 
it  need  not  be  presented  for  payment  previous  to  a  suit 
upon  it."* 

Bank  of  ColDDibia,  4  Cranelk,  141.  Sandratd  t.  Dill&way,  10  Mwi.  Bfp- 
52.  Buck  V.  CattOD,  Q  Cons.  Btp.  136.  JanlniD  Bank  v.  Hall,  16  Srrg,  ^ 
Saale,  1ST.  GrotoD  v.  Dsllhelm,  6  Grttnleof.  47G.  Hill  j.  Mnrtin,  13 
Jtforfin'*  LoitU.  Btp.  177.  Jene;  v.  Wilbur,  1  BaUty'i  S.  C.  Btp.  453. 
Highiower  v.  Itj,  S  FarliT'i  Ala.  Btp.  308.  Demy  v.  Palmer,  5  IndtU  N. 
C.  B.  633.  Mr.  Brll,  in  his  Commiutariei,  vol.  i.  413.  menliona  a  nnmUer 
of  Scolch  decinoDB  to  ibe  aame  effect.  See,  also,  Farditn*,  tome  iL  art. 
434.  pari  G.  ti[.  e.  c.  3.  sec.  4,  and  Story  on  BUU.  305.  SGI.  374.  Cadt  ie 
Comm.  art.  163,  to  the  aame  point. 

■  5  Banae.  ^  Creti.  4tT. 

k  Si^a  ei  pane  Maliae,  19  Viteg't  Brp.  S1G,  and  Tiompten  on  Bills,  535, 
as  ciled  to  thai  point  by  Mr.  Justice  Bayley  in  Rhode  v.  Proctor.  See,  also, 
BetPa  Comm.  voL  i.  4S1. 

•  Cromwell  St.  Wing  v.  Lovett,  1  HaWt  N.  Y.  Btp.  56.  A  piomislorr 
note  taken  for  a  prior  debt,  may  operate  as  a  payiaciil  ofil,  but  il  is  a  condi- 
tional payment  only  irnol  intended  for  an  absolute  peymeni,  and  the  inten. 
tion  one  way  or  the  other  is  matter  of  presumptioti  and  proof.  Story  an  Prt. 
miiiory  Notii,  539,  and  see  the  numeraus  cases  tbcre  coliecied. 

t  EVanklin  &  Smith  v.  Vanderpool,  ]  Rail,  76. 
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Oiving  time  by  the  bolder  to  the  acceptor  of  a  bill  or 
maker  of  a  note,  will  discbarge  the  other  parties ;  bt)t 
the  agreement  for  delay  must  be  one  having  a  sufficient 
consideration,  and  binding  in  law  upon  the  parties; 
B>ere    indulgence   will   work    no    prejudice.'      If  the 
holder  gives  time  to  tbe  endorser,  knowing  that  the  note 
was  made  for  bis  accommodation,  he  does  not 
thereby  discharge  •the  drawer.i>   Simply  forbear-     'US 
iog  to  sue  the  acceptor,  or  taking  collateral  se- 
curity from  bim,  is  bo  discharge  ;  but  giving  bim  new 
credit  and  time,  or  accepting  a  composition  in  discharge 
of  the  acceptor,  will  produce  that  result.     The  princi- 
ple is,  that  the  drawer  and  endorser  are  in  tbe  light  of 
sureties  for  the  acceptor,  and  the  bolder  must  do   no- 
thing to  impair  the  right  which  tfaey  have  to  resort  by 
suit  to  the  acceptor  for  indemnity,  or  which  would  .x>        r-,^ 
amount  to  a  breach  of  laith  inbim  towards  tbe  accep- 
tor.«    If  the  liability  of  the  surety  be  varied,  it  dis-        J^^^  T 
diarges  bim ;  or  if  he  can  sue  tbe  acceptor,  in  conse-    v*  :^    ' '  ~ 
quence  of  the  resort  over  to  bim  by  the  bolder,  notwith-    \,  '^  - 
standing  tbe  time  given  to,  or  tbe  compoution  made 
with  Uie  acceptor,  by  tbe  holder,  tbe  latter  is  enabled 


Wt  . 


■  H-L«iBore  t.  PnwaU,  13  WUmL  Sep.  SS4.  FUntan-  Buk  v.  BellDUi, 
S(»U^7<iiu.a30.  B»Dk  t.yijtn,  I  BaOts't  S.  C  Stp.  il2.  Gnely 
t.  Dow,  9  Mcteotfi  B.  1TB.  Clarke  v.  Heal;,  3  Yaange  f  Cvllyer,  187. 
Surj  OH  SOU,  SfUa.  Fruier  y.  Dick,  5  Eab.  LauL  B.  349.  Giying  indnl. 
gcoce  (o  ihe  acceplor,  afier  judgment  againsl  (he  drawer,  doea  not  dia- 
chitgehinu  Tik  y.  Foii.S  Chitij't  Btp.  26.  Huie  t.  Bailey,  16  £oi(i«.£. 
9I3L 

k  Watkei  T.  Buk  ot  HoDisomerr  Conniy,  13  Sirg.  ^  BimU,  399.  8.  C. 
9iW.939. 

•  Riilpoi  *.  Brnnl,  i  Bingitm,  717.  FlBcten*  Bonk  v.  S«llman,  S  Gill  ^ 
Mm*.  330.  Nolle  v.  his  Credilora,  19  Irtartin't  LouU.  Btf.  9.  Buna  law 
in  reapeet  to  ihe  e'ndoner  of  ■  note.  Coach  f.  WsriDg,  9  Caitn.  Brp.  SGI. 
Mere  delay  by  the  payee  of  a  Dole  dae,  in  Bnrarciiig  payment  againll  tb« 
irincipal,  doaa  not  diKbaige  the  anrsly.  FraeauD'a  B*nk  v.  Hollina,  13 
JUac£<7.S0S. 
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indirectly  to  violate  his  cootract  with  the  acceptor.* 
But  receiving  part  of  the  debt  from  the  acceptor  of  a 
bill,  or  maker  of  a  note,  works  no  prejudice  to  the 
holder's  right  against  the  drawer  or  endorsers,  for  it  is 
in  aid  of  all  parties  who  are  eventually  liable.''  All 
that  the  rule  requires  is,  that  the  holder  shall  not  so 
deal  with  the  acceptor  of  the  bill,  or  maker  of  the  note, 
by  giving  time,  or  compounding,  or  giving  credit,  as  to 
prejudice  the  right  of  the  other  parties  to  the  bill,  with- 
out their  assent,  in  theexerciseof  their  right  of  recourse 
against  the  maker  or  acceptor.  The  holder  may  give 
time  to  an  immediate  endorser,  and  proceed  against  the 
parties  behind  him.  /h.  prior  party  to  a  bill  is  not  dis-^ 
I  charged  by  a  release  of  a  subsequent  partyl  But  the 
holder  cannot  reverse  this  order,  and  compound  with 
prior  parties  without  the  consent  of  subsequent  ones, 
for  it  varies  the  rights  of  the  subsequent  parties, 
■113  and  'discharges  them.  The  release  or  discharge 
of  a  prior  endorser,  discharges  all  subsequent 
endorsers.  The  parties  to  a  bill  are  chargeable  in 
different  order.  The  acceptor  is  first  liable,  and  the 
epdorsers  in  the  order  in  which  they  stand  on  the  bill ; 
and  taking  new  security,  or  giving  time,  or  discharging 
or  compounding  with  a  subsequent  endorser,  cannot 
prejudice  a  prior  endorser,  because  he  has  no  rights 
against  a  subsequentendorsee.^  The  acceptor,  whether 
for  accommodation  or  for  value,  is  not  dischfirged  bj 


*  Ki  parte  Smitfa,  3  Bra.  I.  Wilwrn  v.  St.  Quintin,  1  Bat.  ^  PaJI.  659; 
Eoglitb  1.  Doiler,  S  \h\A.  61.  Cliik  v.  Devlin,  3  iini.  36.  Ex  pane  Wil. 
ton,  II  F«.  Btp.  410.  Gould  t.  Robeon,  8  BatPi  Rep.  576.  Priog  t. 
Clarluoii,  ]  Samu.  ^  Crnt.  14. 

»  Lynch  t.  Refnulds,  HJohn*.  Sep.  41. 

•£ngliBh  T.  Dirlej,  3  Etp.  N.  P.  Sep.  49.  S.  C.  3  Bm.  f  PvU.  61. 
Smith  V.  Rnoi,  3  Eip.  If.  P.  Sep.  46.  Sargent  v.  Appleian,  6  Mau.  Sep- 
85.  CloppsTT.  Union  Bank  of  Maryland,  7  ^orr.  ^/ain*.  100.  Bawkena 
T.  ThoDipMn,33f-X(aii'(£e^.  111. 
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time  given  to,  or  security  taken  from  other  parties  to 
the  bill.'   »4  t>4.  'i«  itu.  *«*-  (vti>  U^^(t 

If  due  notice  of  non-acceptance  or  non-payment  be 
sot  given,  or  a  demand  on  the  maker  of  a  promissory 
note  be  not  made,  yet  a  subsequent  promise  to  pay,  by 
die  party  entitled  to  notice,  be  be  either  drawer  or  en- 
dorser, will  amount  to  a  waiver  of  the  want  of  demand 
or  notice,  provided  the  promise  was  made  clearly  and 
onequivocally,  and  even  under  a  mistake  of  the  law, 
if  it  was  with  full  knowledge  of  the  fact  of  a  want 
of  due  diligence  on  the  part  of  the  holder.''  The 
weight  of  authority  is,  that  this  knowledge  may  he  in- 
ferred as  a  fact  from  the  promise,  under  the  attending 


•SfryomBia,,a95.     Ciitly  an  BUU,  c.  7.  9.     Wallace  v.  McConnell, 
13  Ptttn.  1B6. 

kCWtly  (K  BiUs,  c.  10.  533— S3G.  Goodall  t.  Dotler,  )  Ttrm  Etp,  719. 
Hope  *.  Alder,  6  EatVi  Sep.  16,  in  notti.  Bonadaile  v.  Lowe,  4  Taunt. 
Btf.  93.  SbiienB  t.  Lfiifh,  S  Campl.  N.  F.  333.  IS  Eatt,  38.  S.  C.  Miller 
T.  Hackler,  5  Jtltn.  Stp.  375.  Manin  v.  Winalow.  S  Maton'M  Btp.  341. 
PatkertDgluim  v.  Priee,  1  Bay't  Stp.  SSI.  Thorolon  t.  W;nii,  13  Wheat 
Bef.  1S3.  Pale t.  WC]iae,4Sandalph,  164.  Otia  t.  HoaKy,  3  N. H.  Sep. 
346.  B«rnoldsv.DougIu,13Pt(n-i,  497.  Farrington  v.  Brown,  7  iV.  Al 
Sep.  371.  StergmiBilU,  363.  Sunel  Bank  v.  Baldwin.S  Hbtt.  N.  J.  Sep. 
4ST.  Robbina  t.  Finckard,  5  Smedet  f  MartkaU,  51.  BroaklFn  Bank  t. 
Waring,  S  aandfnrd  Ch.  S.  1.  Moore  v.  Tncker,  3  hedelPi  N.  C.  Sip.  347. 
Mr.  Jnatice  Story  qnearioni  ihe  aoundnesa  of  the  doctrine,  holding'  a  pramiM 
to  pay  nnder  a  knowledge  of  facta  and  mistake  of  law  binding,  though  he 
coDoden  it  aa  now  eatabliahed  both  in  England  and  America.  Story  on 
Pi»mltmi]i  IfeUt,  pp.  318.  446.  The  Irish  court  ofcicheqaer,inDonnetlj 
T.  Howie.  Heifti  ^  Janet  S.  p.  436,  plainly  and  forcibly  denies  the  validly 
aftba  mlo,  aod  boldi  that  a  new  promiao  to  pay,  after  a  full  knowledge  of  all 
dn  &CU,  hut  without  any  new  conaideration  to  support  it,  waa  a  titdim  V 
ftetum,  and  not  binding.  I  ihink  it  ia  loo  late  to  call  in  question  the  rtlidily 
of  the  promiaa  founded  on  a  waiver  of  a  teohnicil  rule  ealBhlished  for  the 
benefit  of  the  endoraer.  The  ori^sl  conaideration  remaiDsafterihe  wsiver 
•a  soalain  the  ptoraiae,  and  it  la  a  great  and  uniTersal  principle  of  juriapm. 
dance  diat  OTBry  man  ia  bound  to  know  the  luff.  But  on  the  other  hand,  if 
the  eadoneT  doea  waive  the  want  of  notice  and  pays,  he  cannot  aSecL  the 
righia  of  antecedent  ondorsera,  and  he  cannot  recover  of  them  if  he  doea 
pay.    CAiltjr«iiSt/i(,45e.    ^ry  on  Frmituny  Noitt, 413. 
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circumstaaces,  without  requiriog  clear  and  affirmative 
proof  of  the  knowledge."  So,  if  the  endorser,  before  or 
at  the  maturity  of  the  bill,  has  protected  himself  from 
loss  by  taking  sufficient  collateral  security  of  the  maker 
of  the  note,  or  an  assignment  of  his  property,  it  is  a 
waiver  of  his  legal  right  to  require  proof  of  demand 

and  notice.'' 
•114        'If  the  endorser  comes  again  into  possession  of 

the  bill,  he  is  to  be  regarded  jirinia  ^ociA'  a8  the 


■  Lundie  v.  Rob«n*nn,  7  Bant,  231.  Piersoni  t.  Hooker,  3  J»hat.  Stf. 
68.  Hopkins  t.  Liswell,  12  Man.  Rep.  53.  Breed  v.  Hjllhonw,  7  Gran. 
Btf.  S33.  WJIImmB  V.  RobinMn,  13  Zouuionn  Brp.  4SI.  Tebbotu  r, 
Dowd,  S3  WtiuUU,  379.  la  tbi*  litat  caae  Mr.  Justice  Cawen  leBrDedlj*  r«. 
Tieved  the  wholo  seiiei  of  deeisiona  on  the  Babjecl.  Cb,  "J,  Sharkoj,  in  5 
SM!dti  ^  M,  72,  B&ya  ihal  ibe  queBlioa  was  eximiaed  hj  Mr.  Joatice  CaweDt 
"with  an  aljllilj  and  lesearch  unautpanod." 

b  Msad  T.  Small,  2  OretaUaJ't  Stp.  207.  Bond  T.  Famham,  5  3£m>. 
Sep.  170.  Prontiaa  v.  Danielsan,  5  Conn.  S'p.  175.  Duvsll  t.  Fanaen' 
Bank,  9  Gill  ^  JtknMon,  47.  Come]'  v.  Da  Coala,  1  Etp.  E.  303.  Perrf  r. 
Gnen,  4  HoTTiaQB-t  N.  J.  Bep.6l.  Story  on  BilU  of  Etchangt,  Hi.  Ue- 
chanies'  Bank  v.  Griswnld,  7  mniilft  R.  165.  In  Kramer  T.  Sandrord,  4 
ITaCt*  ^  Strf.  338,  the  Supreme  Courlof  PenniylvanU  held,  on  a  reTianW 
the  Americao  authoriliea,  and  in  qualificalion  of  the  doctrine  ia  iha  toil,  llut 
the  endoiBer  wm  not  exempted  from  the  obiigation  of  giriog  DOlice  hj 
taking  aecuricf  or  indaninity,  where  the  obligitiDa  of  taking  up  the  note  re. 
mained  with  the  maker,  and  was  not  assumed  by  the  endoner.  Cfa.  J.  OlImob 
obaerved  further,  that  the  doctrine  ofwaiver,  in  consideration  of  a  security,  had 
no  footing  in  WeBtmioaler  HaU.  And  in  Deonf  t.  Palmer,  5  IrtdtU  N.  C.  B. 
610.  Cb.  3,  Ruffin  learnedly  discussed  the  authorities,  and  his  concluaion 
ia  strici  in  fiiTOnr  of  notice  to  the  endoner,  ujalew  the  endorser  haa  beconM 
bound  to  take  up  the  note  by  an  agreement  with  the  maker  for  that  porposs, 
or  Dy  receiving  in  hand  oifecu  to  meet  the  note,  or  by  taking  a  general  a». 
■ignment  of  the  drawer's  estate  and  effects.  The  learned  American  author 
of  the  nUciiim  of  leading  cum  tipoa  eommtrcial  laa,  p.  3S7,  coiuiden  IhM 

Cb.  J.  Gibson  has  laid  down  the  true  principle  in  ihoae  cases.  1  inolilM 
to  the  opinion,  though  with  great  respect,  (bat  the  Cb.  J.  pushei  his  ob- 
jection lo  an  unrensansble  length,  and  that  when  aa  a  matter  of  hot  dte 

endoraer  has  protected  himaelf  by  sufficient  collateral  sectiiity,  he  has  no 
reason  or  justice  in  selling  up  the  objection  of  want  of  notice,  and  he  ought 

not  to  be  permitted  to  rid  himself  of  his  obligation  to  pay  the  note,  by  the 

intetpOBitiDn  of  the  lecbnical  rule. 
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owner,  and  may  sue  and  recover  as  against  prior 
parties,  though  there  be  on  it  subsequent  endoreementB, 
and  no  receipt  or  endorsement  back  to  him,  and  he 
may  strike  out  the  subsequent  names.*  To  maintain  a 
suit  against  the  endorser,  the  holder  must  show,  as 
we  have  seen,  due  demand  of  the  maker  or  acceptor, 
or  a  presentment  for  acceptance,  and  due  notice  to 
him  of  the  default ;  and  he  need  not  prove  any  prior 
endorsement,  nor  the  hand  of  the  drawer.  An  endorse- 
ment of  a  note  impliedly  admits  the  signatures  of  the 
antecedent  endorsers  to  be  genuine."  But  in  the  suit 
against  the  acceptor,  the  holder  need  not  show  notice 
to  any  other  pej^son.  The  acceptor  is  liable  at  aU 
events.  Receiving  part  from  the  drawer  or  endorser  is 
no  discharge  of  the  acceptor.  Giving  time  to  the  drawer 
will  not  discharge  the  acceptor  of  an  accommodation 
bill.  Nothing  short  of  the  statute  of  limitations,  or  pay- 
ment, or  a  release,  or  an  express  declaration  of  the 
bolder,  will  disch&i;ge  the  acceptor.  He  is  bound,  like 
the  maker  of  a  note,  as  a  principal  debtor.    His  ac- 


■  Dugui  f.  Uaitad  SlUsi,  3   W%tal.  Sep.  173.    Norrii  *.  Badger,  6 
Cnen'f  Sep.  499.    Huie  t.  B4lkr>  '6  LauinQiui  S.  313. 

t  Critelilaw  T.  Purr,  3  Campb.  N.  P.  Sep.  183.  Slmy  an  PrmmiMerf 
Nttu,  466,  and  chm  there  ciied.  Br  the  law  of  Virgim>,  Kaiitaek]', 
ladiaiim  and  Iltinois,  thi  hdder  of  a  promusorf  qqm  muat  make  eierj 
leaaontble  eObii,  and  due  and  legal  diligence,  to  reemer  of  Ibe  dnwer,  be- 
ion  he  can  me  ihe  endoraer,  on  the  gronnd  of  non-payment  and  notice. 
Demand  on  diawer,  and  dna  notice  to  endorser,  ia  not  aufficient.  The  legal 
Dieana  againat  drawer  mast  6r*t  be  retorted  to.  Id  Georgia,  the  endorter  u 
held  bound  ai  a  taiety  wichout  any  prcTiooa  demand  and  notice,  though  ihia 
depBrtore  frorn  comoiercial  uiaga  ia  not  to  apply  to  notes  negotiated  at  aor 
incorporated  bank,  or  depoailed  there  for  colleclioD.  The  eudoreat  ia  like. 
wiae  dUcharged,  if,  after  ■  requeat  upon  the  hoider  for  ibat  purpoee,  he  doea 
itol,  iriihin  three  moniha,  proceed  to  collect  ihe  debt.  Slalult  n/  Ottrgim, 
Decambor  26,  1S3G.  3  Ptttri'  U.  S.  Sip.  336,  note.  Ibid.  345.  See, 
alw),  to  the  aaine  point,  United  Stalee  Bank  i.  Tyler,  4  ibid.  366.  Johaaoii 
V.  Lewii,  I  Damt'i  Em.  Etp.  183.  Saundera  t.  0>BriBn 
ff.  369. 
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ceptance  is  evidence  that  the  value  of  the  bill  was  in 
bis  hands,  or  had  been  received  by  him  from  the  drawer- 
He  is  Uable  to  the  payee,  to  the  drawer,  and  to  every 
endorser.*  He  is  the  first  person,  and  the  last  person 
liable,  and  there  is  no  difierence  in  this  respect  be- 
^■'jr  tween  an  acceptance  given  for  accommodation,  and 


'^'D'     i^^ne  given  for  value.    He  is  liable  to  an  innocent  holder, 
%I  Zf         though  the  drawer's  hand  be  forged  ;  and  in  the  suit 
against  him  it  is  not  necessary  to  prove  any  hand  but 
that  of  the  first  endorser.)*    Though  a  bill  paya- 
•116    ble  to  a  fictitious  •payee,  be  strictly  void,  yet,  if 
the  fact  was  known  to  the  acceptor,  he  may  be 
sued  by  an  innocent  endorsee,  equally  as  upon  a  note 
payable  to  bearer/     And  if  the  holder  of  a  bank,  bill 
cuts  it  into  two  parts,  for  the  sole  purpose  of  transmit- 
ting it  by  mail  with  greater  safety,  this  does  not  afiect 
his  rights  upon  the  bill,  and  he  may  recover  upon  the 
production  of  only  one  of  the  parts,  provided  he  shows 
that  he  is  owner  of  the  whole,  and  accounts  for  the  ab- 
sence of  the  other  part.    The  parts  of  a  divided  bank  bill 
are  not  separately  negotiable.'' 


■  The  acceptor  cannot  ut  op  u  ■  dercDce.  ihii  when  he  tccepted  the  bill 
the  drawer  nas  in  nncertiiicalod  bankrupt,  and  that  all  his  prapen;  hud 
paned  la  hk  asaigneea.    Pitt  v.  Chappelow,  8  Htt.  ^  WtU.  661. 

k  Bimmonda  t.  PamiiDter,  1  WtU.  Htp.  165.  Dingwall  v.  Dunsier,  Daug, 
Rtf.  347.  Smith  t.  Cheator,  I  Term  Btp.  654.  Fenium  t.  Focnch,  5 
Taant.  Sep.  199.  Farquhai  v.  Souther,  3  Carr.  and  Fayiu'*  JV.  P.  Eep- 
437.    Lambert  T.  Sandrord,  9  Blaekf.  hi.  Btp.  13T. 

•Gibaonv.  Minet,  1  H.  Blaekt.  Sep.  569.    3,  C.  3  7>nn  Sep.  481. 

*  Fatton  V.  Bank  of  S.  C.  S  Nott  ^  M'CoTd,  464.  Martin  t.  United 
Status  Bsnk,  4  Walk.  Cir.  Rtp.  353.  Unilad  Siiiea  Bank  v.  Sill,  5  Cmm. 
Btp.  106.  Famera'  Btink  v.  Reynolds,  4  Sandelph,  186.  Bullet  v.  Bank 
of  PennifWania,  3  Watk.  Cir.  Btp.  ITS.  Hinsdale  v.  Bank  of  Orange,  6 
WtndtU,  3TB.  Cmtra,  MafOT  v.  Johnaon,  3  Campb.  S.  334.  The  owner 
of  the  two  piLTU  of  iL  note,  cut  in  two  far  tranKmlasion,  wna  allowed  to  re- 
cover in  equily  the  whale  amoant,  upon  producing  one  half  pan,  and  ahow. 
ing  the  other  lost,  and  offering  an  indeinniLy.  WyeolT  v.  State  Bank,  1  On. 
i  B.  Eq.  Cat.  1.    See  Sltry  «»  ^mrnuMry  IfoUi,  114,  115,  where  the 
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(8.)  Of  the  meature  of  damages. 

The  engagement  of  the  drawer  and  eadorser  of  every 
bill  is,  that  it  shall  be  paid  at  the  proper  time  and  place ; 
and  if  it  be  not,  the  holder  ts  entitled  to  indemnity  for 
the  loss  arising  from  this  breach  of  contract  The 
general  taw  merchant  of  Europe  authorizes  the  holder 
of  a  protested  bill  immediately  to  redraw  from  the 
place  where  the  bill  was  payable,  and  in  the  same 
direct  or  circuitous  way,  as  the  case  may  be  or  require, 
on  the  drawer  or  endorser,  in  order  to  reimburse  him- 
self for  the  principal  of  the  bill  protested,  the  contin- 
gent expenses  attending  it,  and  the  new  exchange  which 
he  pays.  His  indemnity  requires  him  to  draw  for  such 
an  amount  as  will  make  goo<l  (he  face  of  the  bill,  toge- 
ther with  interest  from  the  time  it  ought  to  have  been 
paid,  and  the  necessary  charges  of  protest,  postage  and 
broker's  commission,  and  the  current  rate  of  exchange  at 
the  place  where  the  bill  was  to  be  demanded  or 
•payable,  on  the  place  where  it  was  drawn  or    *1\Q 


e  tndtoHties  on  ihli  point  arenoled.  Is  Scolland,  «  veiy  lum- 
iniry  ramedf  ia  gjvrn  lo  the  holder  of  bills  of  elchange  ind  promiasorr 
noiM,  proictied  fur  noo-pajment,  hf  allowing  the  proleat  lo  be  recorded 
under  an  implied  consent  of  the  debtor.  Thia  aulhorizM  a  decree  by  con. 
■cut,  called  a  decree  of  regietralion,  end  a  aumniarr  eieculion.  1  Btltt 
Cemm.  A.  387.  If  3  negotiable  bill  be  Iml,  the  acccplur  or  endorser  ia  not 
bound  si  law  to  pay  wilbont  the  prodnction  of  the  bill,  even  thoDgb  an  in- 
demniiy  be  offered.  He  in  entitled  to  the  sciunl  possesgion  of  the  bill  for 
U*  own  ■ecurily.  Tbil  ralo  applies  equally  to  the  caae  of  promlsniry  not». 
Bat  iho  tender  of  a  anfficienl  indemnity  would  enable  the  holder  to  recorer 
in  equity.  Hansard  t.  RobinsDn,  1  S.  ^  Cmtw.  90.  Macartney  v.  Gn- 
hain,2Sia«.B.285.  Da™  v.  Dodd,  4  TmiBton,  603.  *  Pri«  &».£.  176. 
Smid)  T.  Rockwell,  3  HiWM  N.  ¥.  S.  483.  Smiih  v.  Walker,  1  Smtdti  ^ 
ManhaU.  JUiH.  Ch.  E.  433.  Slnry  on  BitU,  533.  Story  on  Fnmiuarg 
Iftlet,  113.544—548.  The  Mioe  necessity  of  indemnity  is  required  by  the 
French  taw,  in  the  caae  of  a  loat  or  miasing  bill.  Cbdr  <fr  Cumtn.  btI.  151, 
153.  Mr.  Jnatice  Stury  ehowa  the  divenily  of  opinion  in  the  United  Slatea, 
in  the  eourlaoTlaw,  aa  to  the  remedy  at  law  on  a  lost  note,  but  the  weight  of 
aulborily  it  in  faiourof  the  eicloMTe  remedy  inequity. 
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negotiated.  The  law  does  not  insist  upon  an  ac- 
tual redrawing,  but  it  enables  the  holder  to  recover 
what  would  be  the  price  of  another  new  bill,  at  the 
place  where  the  bill  was  dishonoured,  or  the  loss  on  the 
re-exchange ;  and  this  it  does  by  giving  him  the  face  of 
the  protested  bill,  with  interest  according  to  the  law  of 
the  place  where  the  bill  was  drawn,  and  the  necessary 
expenses,  including  the  amount  or  price  of  the  re-ex- 
change.' But  the  endorser  of  a  bill  is  not  entitled  lo 
recover  of  the  drawer  the  damages  incurred  by  the 
non-acceptance  of  the  bill,  unless  he  has  paid  them,  or 
is  liable  to  pay  them.^  Nor  is  the  acceptor  liable  in 
ordinary  cases,  for  the  extra  charges  on  the  re-exchange. 
He  is  only  chargeable  for  the  sum  specified  in  the  bill, 
with  interest  according  to  the  rate  established  at  the 
place  of  payment.  The  claim  for  the  re-exchange  is 
against  the  drawer,  who  undertakes  lo  indemnity  the 
bolder  if  the  bill  be  not  p^d,  and  the  re-exchange  is 
the  purchase  of  a  new  bill  on  the  country  where  the 
drawer  of  the  protested  bill  lives.' 

>  Melish  V.  Simeon,  3  H.  Blaelit.  Stp.  3TS.  De  TuUt  v.  Barint,  11 
Eaat't  Etp.  365.  Fstsans,  Cb.  J.,  in  Grinuhnw  v.  Beoder,  6  Mati.  Btf. 
157.  Cadt  de  Cammrree,  b.  I.  lit.  B.  an.  177.  186.  FardeMm;  Dnit  Comm. 
t.  ii.  art.  437.  Van  LrtntBeit'i  Ctnimtnlariet,  440.  Stars  on  BilU,  470— 
478.  Tbe  price  of  re.exchaoge  by  the  purchase  of  a  new  bill  would  some- 
times render  the  dsmages  enomiou!,  as  fifty  per  cnnl.,  or  two  handred  per 
ceol.    3.  H.  Blaci:  3T8.    3  £.  ^  FuUtr,  335. 

c  Kingston  V.  Wilson,  4  IPaih.  Cir.  Eep.  310.  Taney,  Ch.  J.,  in  lh« 
caiB  of  the  Bank  of  the  United  Sralea  v.  the  United  Siotes.S  Hoaard  ff.  S. 
B.  764,  765.  767.  S.  P. 

•  Woolsey  v.  Crawrord,  9  Campb.  445.  Napier  v.  Schneider,  13  EoM, 
420.  Sibely  v.  Tult,  I  iPlifullari'i  S.  C.  Sep.  320.  In  Fmneo,  ibe  claim 
for  the  re-eichange  is  deemed  good  agninet  the  acceptor.  Pothier,  Traitt 
du  Con.  dt  Change,  No.  117.  See  Story  on  BilU,  4G5,  n.  Each  gacceniTa 
parry  to  a  bill  is  liable  fnr  damages  on  its  dishonour,  Dccording  to  the  law  of 
the  place  where  his  conlmct  u-as  made.  The  drnwer.  according  to  the  law 
of  the  place  where  hi;  drew  the  bill,  and  each  eadoner,  Rccortfing  to  iba  law 
of  the  place  of  Iheiireepective  endorsemenla ;  for  each  endonemettl  is  a  new 
eoniraci.    Stoi^p  oa  BilU,  IK. 
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la  this  countiy  a  different  practice  from  tliat  of  re-ex- 
change was  introduced  while  we  were  English  colonies, 
and  it  has  continued  to  this  day.     Our  usages  on  this   I 
subject  form  an  exception  to  the  commercial  law  of  \ 
Europe,    and  the   established  rales  of  damages  fixed   I 
by  uaage  or  by  statute  in  lieu  of  re-exchange,  prevent 
the  necessity  and  difiicnlty  of  proving  the  price  of  re- 
exchange.     They  avoid  the  fluctuations  of  exchange, 
and  the  occasional  rigour  of  the  law  merchant. 

In  New-York,  the  rule  had  uniformly  been,  to  allow 
twenty  per  cent,  damages  on  the  return  of  foreign  bills 
protested  for  non-acceptance  or  non-paymeni;  and  the 
damages  were  computed  on  the  principal  sum,  with  in- 
terest on  the  aggregate  amount  of  the  bill  and  damages, 
from  the  time  that  notice  of  the  protest  was  duly  given 
to  the  drawer  or  endorser.  The  mercantile  usage  was, 
to  consider  the  twenty  per  cent,  an  indemnity  for 
consequential  damages,  and  to  require  the  bill  *to  *117 
be  paid  at  the  rate  of  exchange  at  the  time  of  re- 
turn, or  a  new  bill  to  be  furnished  upon  the  same  prin- 
ciples. But  the  Supreme  Court"  considered  the  twenty 
per  cent,  to  be  in  lieu  of  damages  in  case  of  re^ex- 
change,  and  the  demand,  with  that  allowance,  was  to 
be  settled  at  the  par  of  exchange.  This  doctrine  was 
ovenumed  by  the  Court  of  Errors,''  and  the  holder  was 
held  to  be  entitled  to  recover,  not  only  the  twenty  per 
cent,  damages,  together  with  interest  and  charges,  but 
also  the  amount  of  the  bill  liquidated  by  the  rate  of 
exchange,  or  price  of  bills  on  England,  or  other  place 
of  demand  in  Europe,  at  the  time  of  the  return  of  the 
dishonoured  bill,  and  notice  to  the  party  to  be  charged; 


■  Heiidr[ckav.  Fnoklin,  4  Johni.  Stp.  119.    Weldon  v.  Buck,  ibid.  144. 
*  Gnvo  T.  Dath,  IQ  /sAn*.  Stp.  IT. 
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and  thia  rule  was  sabsequeatly  followed  in  the  courts 
of  law.» 


*  Deruton  v,  Hsnderaon,  13  Johnt.  Eep.322,  The  gesera]  rule,  indepen- 
ieai  of  iiaiuie,  is,  that  tUmageB  on  protetted  bills  ue  goTSTned  by  ihe  Ux 
l»ci  contraclvi,  SDd  con>equenl]f  Ihe  drawer  ie  reiponuble  far  dainagM  ac- 
cording  to  Ibe  law  of  the  place  where  the  bill  a  drawn,  oad  the  aodoraen 
■ecording  (o  tba  law  of  the  place  where  their  reapectivc  endorsements  wers 
made.  Bee  p/ns^  toI.  ii.  4G0.  The  proper  mlo,  in  cases  of  debts  pifsU* 
in  B  foreign  country,  in  England,  for  instance,  and  sued  In  (he  United  Slates, 
is  to  allow  that  sum  in  the  currency  ofthe  countr]'  which  approiimaus  m»l 
nearly  la  (he  smDuac  to  which  ihe  party  is  flnlitled  in  the  country  where  the 
debt  is  payable,  and  cslculsted  by  the  real  or  established,  and  not  by  the 
nMninel  par  of  exchange.  Mr.  Jusiice  Siory  (Sfory  on  Bill*,  IC8)  says,  that 
for  ordinary  commorcial  purposes,  the  par  of  exchange  between  England 
and  America,  ii  to  estimate  the  pound  sterling  al  four  dollars  and  forty-four 
ceota.  This  is  the  legal  role  ;  but  for  revenue  purpaeee,  by  the  scl  nf  Con- 
greslof  July  97,  1343,  c.  66,  it  was  decloied,  that  in  all  payments  by  or  to 
the  treasury,  whether  made  in  the  United  States  or  in  foreign  countries, 
where  it  becomes  necessary  to  compute  the  value  of  the  pound  ateriing,  it 
should  be  deemed  equal  to  four  dollars  and  eighty-four  cents  ;  and  that  iha 
urae  rule  should  be  applied  in  appraising  raercbaDdise  imparled,  where  ihe 
value  is  by  invoice  in  pounds  sterling.  The  creditor  is  entJUsd  to  bsve  an 
amount  equal  to  what  he  must  psy,  in  order  lo  rentl  the  debt  to  the  place 
where  it  was  payable.  He  ought  to  have  just  as  much  allowed  him  where 
he  sues,  ss  he  could  have  had  if  the  contract  had  been  dnljr  perTormed.  He 
ought  to  have  the  rale  of  eichsnge  sllowed,  if  the  exchange  be  above  par, 
and  a  proportionals  deduction  made,  if  Ihe  exchange  he  below  par,  in  order 
to  have  his  money  replaced,  in  England,  al  exactly  Ihe  same  amaunt  which 
he  would  have  been  enlilJed  to  receive  in  a  suit  there.  Thie  is  the  manifeat 
equity,  and  the  belter  law  of  the  case.  All  advances  of  money  or  property, 
and  sales  of  goods,  are  to  be  accounted  for,  if  there  be  no  agreement  to  the 
contrary,  at  ihe  place  where  they  are  made,  or  authorized  to  be  made.  Scott 
V.  Sevan,  2  Aimie.  ^  Adolph.  78.  Lord  Eldon,  in  Carl  v.  Kenoion,  U  Vt- 
try,  316.  Story  on  lAe  CanJUet  cf  Lmet,  055—360.  Smith  v.  Bhaw,  3 
Wa^.  dr.  Btp.  167.  Grant  v.  Hesley,  U.  S.  dr.  C.  Mm.  May,  1639.  3 
Summr'l  S.  533.  Consequa  v.  Fanning,  3  /ntHMti'i  Ck.  B.  587.  610.  3. 
C  17  Jtthnten  S.  511.  Weed  v.  Miller,  1  M'Lttn't  Sep.  433.  Story  on 
BilU,  169,  170.  SUiry  sr  Promi»»ary  Natet,  495.  The  cases  of  Manln  *. 
Franklin,  4  Johia.  Sep.  134.  Scnfield  v.  Day,  30  iiid.  103.  Adams  v.  Cor- 
dis, S  Ficlc.  Btp,  360,  declared  a  contrary  rule,  and  thai  a  debt  payable  in 
England,  and  recovered  in  the  courts  of  this  country,  was  to  be  paid  al  the 
par,  and  not  at  the  rate  of  exchange.  But  the  weight  of  authority,  if  we  con- 
nect the  Engliah  and  American  cases  together,  as  well  as  the  justice  of  ihs 
point,  is,  however,  in  favour  of  ibe  claim  of  ifae  foreign  creditor  to  be  paid  at 
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The  rate  of  damages  on  bills  drawa  and  payable 
within  the  United  States,  or  other  parts  of  North  Ame- 
rica, waa,  in  1819,  regulated  in  New-York  by  statute,* 
and  the  damages  fixed  at  five,  or  seven  and  a  half,  or 
tea  per  cent,  according  to  the  distance  or  situation  of 
the  place  on  which  the  bill  was  drawn.  But  by  the 
new  revised  statutes,  which  went  into  operation  on  the 
1st  of  January,  1830,  the^  damages  on  bills,  foreign  and 
inland,  were  made  the  subject  of  a  more  extensive 
regulation.  They  provide,>>  that  upon  bills  drawn  or 
negotiated  within  the  state,  upon  any  person,  at  any 
place  within  the  six  states  east  of  New-York,  or  in 
New-Jersey,  Pennsylvania,  Ohio,  Delaware,  Maryland, 
Virginia  or  the  District  of  Columbia,  the  damages  to 
be  albwed  and  pud  upon  the  usual  protest  for  non- 
acceptance  or  non-payment,  to  the  holder  of  the  bill, 
a  purchaser  thereof,  o{  of  some  interest  therein 
for  a  valuable  consideration,  shall  be  'three  per  *118 
cent,  upon  the  principal  sum  specified  in  the  bill ; 
and  upon  any  person  at  any  place  within  the  states  of 
North  Carolina,  South  Carolina,  Georgia,  Kentucky  and 
Tennessee,  five  per  cent. ;  and  upon  any  person  in  any 
other  state  or  territory  of  the  United  States,  or  at  any 


the  rate  of  eichange.  See  tapra.  Smith  y.  Shaw,  3  Wash.  C.  C.  Bep.  and 
Gnat  V.  Healy,  3  Siimntr,  and  ihe  other  cattt.  Upon  ihia  rule  only  can  the 
creditor  b«  pui  in  the  sanie  lilustion  as  if  tha  debtor  had  punciunlly  cam. 
plied  with  hia  eoQCracl,  and  paid  al  the  place  where  he  iiid  contracted  lo  pajr. 
The  par  of  txchange  between  two  countries  ii  the  equirnlenc;  of  a  certain 
unotini  of  the  corrtncy  of  the  one  in  the  currency  of  (be  other,  luppoaing 
the  currency  of  both  lo  be  of  Ihe  precise  wetghl  and  purity  fixed  by  Iheir 
TespectiTe  minla.  M'CitUeci't  Ctmm,  Dielionary,  tit.  Far  of  Exchange.  If 
not,  it  i>  (ha  auuoant  which  ihe  alantjard  coin  of  eiJier  country  wonid  pro< 
dace  when  coined  at  the  mini  of  the  other.  By  thii  rule,  (he  par  of  ex. 
change  between  England  and  the  United  Btatei,  (aking  tha  English  sova. 
reigDor  tS39BBaHtHiidard,  tia;4  SG.01,  becaasc  it  will  produce  that  amount 

•  Lavii  of  NnB-Torh,  aeia.  42.  e.  34. 

b  NttC'  York  nnued  Statutet,  Tol.  i.  770,  771. 

Vol.  in.  12 
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'j^ther  place  on  or  adjacent  to  tbis  coDtineat,  and  north 
,of  the  equator,  or  in  any  British  or  foreign  possessions 
in  the  West  Indies,  or  elsewhere  in  the  Western  Atlantic 
Ocean,  or  Europe,  ten  per  cent.  The  damages  are  to 
be  in  lieu  of  interest,  charges  of  protest,  and  all  other 
charges  incurred  previous  to,  and  at  the  time  of,  giving 

.notice  of  non-acceptance  or  non-payment.      But  the 

'  bolder  will  be  entitled  to  demand  and  recover  interest 
upon  the  aggregate  amount  of  the  principal  sum  speci- 
fied in  the  bill,  and  the  damages,  from  the  time  of  no- 
tice of  the  protest  for  non-acceptance,  or  notice  of  a 
demand  and  protest  for  non-payment.  If  the  contents 
of  the  bill  be  expressed  in  the  money  of  account  of  the 
JJniled  States,  the  amount  due  thereon,  and  the  da- 
mages allowed  for  the  non-payment,  are  to  be  ascer- 
tained and  determined,  without  reference  to  the  rate  of 
exchange  existing  between  New- York  and  the  place  on 
which  the  bill  is  drawn.  But  if  the  contents  of  the  bill 
he  expressed  in  the  money  of  account  or  currency  of 
any  foreign  country,  then  the  amount  due,  exclusive  of 

\the  damages,  is  to  be  ascertained  and  determined  by 
the  rate  of  exchange,  or  the  value  of  such  foreign  cui^ 
rency,  at  the  time  of  the  demand  of  payment. 

The  laws  and  usages  of  the  other  states  vary  essen- 
tially on  the  subject  of  damages  on  protested  bills.*  In 
some  cases,  the  regulations  of  states  approximate  to 
each  other,  while  in  others  they  are  widely  different. 

-In  some  cases  the  law  or  rule  is  unlike,  but  the  result 


•  The geoeral rule  is, that  the  drawetofa  bJl ia liable lo the  damaBea pro- 
vided by  the  lawa  of  the  couuirr  in  which  it  ia  drawn,  and  to  j)o  other.  Aa- 
toT  V.  Beno,  Stuart'i  Letetr  Canada  Sep.  G9.  But  tbia  miul  ba  taken  with 
aome  eiplanation  ;  for  lbs  holder  of  aybrcifn  bill,  proteatedfor  noo-accepl- 
inca  or  non-payment,  is  entitled  bjr  the  law  metchant  to  the  willed  rule  of 
damagSB,  (when  none  other  ia  agreod  to,)  on  re.ezcbanse  si  Vie  place  where 
the  bill  waa  dishonoured.  Vide  npra,  115,  IIG,  and  Bank  of  U.  8.  t.  Daji- 
iel,  13  PrtfM'  S.  C.  Sep.  33.  64. 
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If 
18  nearly  similar ;  while  between  other  states  the  result 
varies  from  four  and  a  half  to  fifteen  per  cent. 

In  Mtutachiuetts,  the  usage  was  to  recover  the  amount 
of  the  pmteated  bill,  at  the  par  of  ezchange  and  inter- 
est, as  in  England,  from  the  time  payment  of  the  dis- 
boaoored  bill  was  demanded  of  the  drawee,  and  the 
charges  of  the  protest,  and  ten  per  cent,  dama^ 
ges  in  •lieu  of  the  price  of  exchange.*  But  this  'US 
rate  was  changed,  by  statute,  in  1825,  and  now, 
by  the  revised  code  of  1835  and  1837  ;  and  bills  drawn 
or  endorsed  in  that  state,  and  payable  without  the  limits 
of  the  United  States,  and  duly  protested  for  non-accept- 
ance or  non-payment,  are  now  settled  at  the  current 
rate  of  exchange  and  interest,  and  five  per  cent,  dama- 
ges ;  and  if  the  bill  be  drawn  upon  any  place  beyond 
die  Gape  of  Good  Hope,  twenty  per  cent,  damages. 
The  rate  of  damages  in  Massachusetts,  on  inland  bills, 
payable  out  of  the  state,  and  drawn  or  endorsed  within 
Ae  state,  and  duly  protested  for  non-acceptance  or  non- 
payment, is  two  per  cent,  in  addition  to  the  contents  of 
the  bill,  with  interest  and  costs,  if  payable  in  any  other 
New-England  state,  or  New-York  ;  and  three  per  cent, 
if  payable  in  New-Jersey,  Pennsylvania,  Delaware  and 
Maryland ;  and  four  per  cent,  if  payable  in  Virginia, 
District  of  Columbia,  North  Carolina,  South  Carolina 
or  Georgia ;  and  five  per  cent,  if  payable  in  any  other 
of  the  United  States  or  the  territories  thereof. 

In  Rhode  hland,  the  rule  formerly  was,  according  to 
the  revised  code  in  1776,  on  bills  returned  from  be- 
yond sea,  protested  for  non-acceptance  or  non-payment, 
ten  per  cent,  damages,  besides  interest  and  costs. 

The  rule  of  damages  in  Connecticut,  on  bills  returned 
protested,  and  drawn  on  any  person  in  New- York,  is 
two  per  cent,  upon  the  principal   sum  specified  in  the 

*  GHnuhaw  *.  Bender,  fi  Mmn.  Bep.  157. 
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"^ 

bill;  OQ  New-Hampshire,  Yermont,  Maine,  Massacbo- 
setts,  Rhode  Island,  New-York,  (city  of  New-York  ex- 
Cfipted,)  New-Jersey,  Pennsylvania,  Delaware,  Mary- 
land, Virginia  or  territory  of  Columbia,  three  per  cent. ; 
on  North  Carolina,  South  Carolina,  Ohio  or  Georgia, 
five  per  cent. ;  on  any  other  part  of  the  United  States, 
eight  per  cent,  upon  such  principal  sum,  and  to  be  in 
lieu  of  interest  and  all  other  charges,  and  without  any 
reference  to  the  rate  of  exchange.* 

In  Femuylvania,  the  rule,  for  a  century  past,  was 
twenty  per  cent,  damages  in  lieu  of  re-exchange  ;  but 
by  statute,  in  1831,  five  per  cent,  damages  were  al- 
lowed upon  bills  drawn  upon  any  person  in  any  other 
of  the  United  States,  except  Louisiana ;  if  on  Louisiana, 
or  any  other  part  of  North  America,  except  the  North 
West  Coast  and  Mexico,  ten  per  cent. ;  if  on  Mexico, 
the  Spanish  Main,  or  the  islands  on  the  coast  of  Africa, 
fifteen  per  cent. ;  and  twenty  per  cent,  upon  protested 
bills  on  Europe,  and  twenty-five  per  cent,  upon  other 
foreign  bills,  in  lieu  of  all  charges,  except  the  protest, 
and  the  amount  of  the  bill  is  to  be  ascertained  and  de- 
termined at  the  rate  of  exchange. 

In  Maryland,  the  rule  by  statute  in  178S,  is  fifteen 
per  cent,  damages,  and  the  amount  of  the  bill  ascer- 
tained at  the  current  rate  of  exchange,  or  the  rate  re- 
quisite to  purchase  a  good  bill  of  the  same  time  of  pay- 
ment upon  the  same  place. 

In  Virginia  and  South  Carolina,  the  damages,  by  sta- 
tute, are  fifteen  per  cent." 

In  North  Carolina,  by  statute,  in  18S8,  and  revised  io 
1S37,  damages  on  protested  bills,  drawn  or  endorsed 
in  that  state,  and  payable  in  any  other  part  of  the 
United  States,  except  Louisiana,  are  six  per  cent. ;  paya- 


•  Statuif  of  Canntelicui,  1838,  477. 

k  Rniied  Slatuttt  a/  Virginia,  edit.  1814,  vol.  i.  158. 
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ble  in  any  other  part  of  North  America,  except  the 
northwest  coast  of  America,  or  in  the  West  India  Islands, 
ten  per  cent. ;  payable  in  South  America,  the  African 
Islands,  or  Europe,  fifteen  per  cent,  i  and  payable  else- 
where twenty  per  cent. 

The  damages  in  Georgia,  by  statute,  in  18S7,  on 
bills  drawn  on  a  person  in  another  state,  and  protested 
for  non-payment,  are  five  per  cent. ;  and  on  foreign  bills 
protested  Ibr  non-payment,  are  ten  per  cent.,  together 
with  the  usual  expenses  and  interest,  and  the  princi- 
pal is  to  be  settled  at  the  current  rate  of  exchange.' 

The  damages  on  bills  drawn  in  the  state  of  Al<d>ama, 
an  any  person  resident  within  the  state,  are  ten  per 
cent. ;  and  on  any  person  out  of  it,  and  within  the 
United  States,  are  fifiees  per  cent. ;  and  on  persons 
out  of  the  United  States,  twenty  per  cent,  on  the  sum 
drawn  for,  together  with  incidental  charges  and  in- 
tere8t.i> 

In  Louiiiana,  in  1838,  the  rate  of  damages  upon  the 
protest  fi)r  non-acceptance  or  non-payment  of  bills  of 
exchange  drawn  on  and  payable  in  foi^ign  countries, 
was  declared  by  statute  to  be  ten  per  cent ;  and  in 
any  other  state  in  the  United  States,  five  per  cent.,  to- 
gether with  interest  on  the  aggregate  amount  of  princi- 
pal and  damages.  On  protested  bills  drawn  and  paya- 
ble within  the  United  States,  the  damages  include  all 
charges,  such  as  premiums,  and  expenses,  and  inter- 


■  See  Griffith'i  Zav>  Brgitttr,  pguim,  under  the  head  of  "  bills  of  ci. 
change  and  pramuBoij  nates."  Stciitd  Laict  of  ItlinoU,  1833.  Priitce't 
Dig.  0/  Slatultt  of  Gtorgia,  1837,  3d  edit.  454.  4^.  Brvitrd  Slaluitt  of 
SntUana,  1B36.  And  aee  Sepurt  af  Mr.  Vtrplaact,  from  the  Belect  com. 
mitlee  in  the  House  of  Reprewnutivca  of  the  Congret*  of  ihe  Uoiied  Statei, 
oD  the  subject  of  foreign  bills,  made  Much  S3d,  1836.  American  lariit, 
No.  4,  398.  Ilnd.  No.  6,  398.  Mtrehante  Megaxnu,  Hew.York,  Sep. 
tstnber,  1841,  BBS. 

t  AMb^  Alabama  Dig.  3d  edit.  338. 
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est  on  tbose  damages,  but  nothing  for  the  difference 
in  exchange.' 

The  deimages  in  Tennettee,  by  statute,  in  18S7,  on  pro- 
tested bills,  over  and  above  the  principal  sum,  and 
charges  of  protest,  and  interest  on  the  principal  sam, 
damages  and  charge  of  protest  from  the  time  of  notice, 
are  three  per  cent,  on  the  principal  sum,  if  the  bill  be 
drawn  upon  any  person  in  the  United  Slates  ;  and  fif- 
teen per  cent  if  upon  any  person  in  any  other  place  or 
state  in  North  America  bordering  on  the  Galf  of  Mexico, 
or  in  the  West  Indies  j  and  twenty  per  cent- 
•120  'if  upon  a  person  in  any  other  part  of  the  world' 
These  damages  are  in  lieu  of  interest,  and  all 
other  charges,  except  the  charges  of  protest,  to  the 
time  of  notice  of  the  protest,  and  demand  of  pay- 
ment. 

In  Kentuchf,  the  damages  on  foreign  bills  protested 
for  non-acceptance  or  non-payment,  are  ten  per  cent.^ 

In  MUtUHppi,  the  damages  on  inland  bills  within  the 
state  protested  ibr  non-payment,  are  fire  per  cent ;  if 
drawn  on  any  person  resident  out  of  the  United  States, 
ten  per  cent. ;  no  damages  on  protested  bills  drawn  on  a 
sister  state." 

In  Miasouri,  the  damages  on  bills  of  exchange  drawn 
or  negotiated  within  the  state,  and  protested  for  non- 
acceptance  or  non-payment,  as  against  the  drawer  and 
endorser,  are  four  per  cent,  on  the  principal  sum ;  if 
drawn  on  any  person  out  of  the  state,  but  within  the 


■  Rob«rl  V.  Comm.  Bank,  13  Lout*.  Sep.  598. 

*  Tbere  have  been  confliclinK  deciBioni  in  Eenlucky,  nnder  their  act  of 
1798,  u  to  itie  charactcT  of  the  billa  to  which  ihe  ten  per  cent,  damages  ap- 
plied ;  and  the  Supreinc  Court  of  the  United  Slarea,  in  ibe  case  of  the  Bank 
of  the  U.  S.  V.  Daniel,  13  Pelert'  Sep.  33.  53,  felt  iiMlf  bound  reluctanil;  to 
foUoir  the  nsrroiveBt  of  the  deciaiona. 

•  Digett  of  the  Ltatt  of  Mi-imp^,  edit.  1837,  634.  Sadler  t.  Hamh, 
3  Hoteard,  195.    Act  nf  Mittiatippi,  1637. 
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.United  States,  ten  per  cent. ;  if  out  of  tbe  United  States, 
twenty  per  cent. ;  tbe  same  rate  of  dama^^s  as  against 
the  acceptor  on  non-paymeol.^ 

The  damages  in  Indiana  and  lUuunt  on  foreign  bills 
are  ten  percent.;  and  on  bills  drawn  on  any  person  oat 
of  tbe  state  and  within  Uie  United  States,  are  five  per 
cent,  in  addition  to  tbe  costs  and  charges. 

In  Ohio,  the  damages  on  protested  bills  drawn  on 
persons  residing  within  the  United  States,  but  not  in 
Ohio,  are  six  per  cent. ;  and  if  out  of  tbe  United  States, 
twelve  per  cenL  over  and  above  the  principal  and  inter- 
est of  the  bilL"* 

The  inconvenience  of  a  want  of  uniformity  in  tbe  rule 
of  damages  in  tbe  laws  of  tbe  several  states,  is  very 
great,  and  has  been  strongly  felt  Tbe  mischiefs  to 
commerce,  and  perplexity  to  our  merchants,  resulting 
firom  snch  discordant  and  shifting  regulations,  have 
been  ably,  justly  and  frequently  urged  upon  the  consi- 
deration of  congress ;  and  tbe  right  of  congress  to  regulate 
by  some  uniform  rule,  tbe  rate  and  rule  of  recovery  of 
damages  upon  protested  foreign  bills,  or  bills  drawn 
in  one  state  upon  another,  under  the  power  in  the  con- 
stitution *'  to  regulate  commerce  with  foreign  nations, 
and  amoug  the  several  states ;"  and  the  expediency  of 
the  exercise  of  that  right,  have  been  well,  and,  I  think, 
conclusively  shown,  in  the  official  documents  which 
have  been  prepared  on  that  subject.*! 


^  Sented  Statvtf  tf  Ifinavri,  1835,  95. 

k  Slatum  tf  Ohio,  1B31. 

•  Sea  lb«  Beport  of  Mr.  Vtrplaack,  froni  tho  telccL  comrailleo  bIccwjt 
referred  to,  uid  lbs  Stport  of  a  Committie  af  the  CSambrr  nf  Cmmatree  •/ 
Snt-Tark,  \a  Februarr,  16SS.  In  thai  IkbI  itocunienl,  iho  Committee  of  ibe 
Chamber  of  Cominerce  upprove  of  ihe  principle  of  damogee  on  foreign  billi 
retained  under  protest,  nnd  Ihey  >uib  thai  (he  ptsetice  u(  re-exchangea, 
which  are  ao  easily  made  betveen  ihe  grenl  capitals  of  Europe,  does  not 
eiiat  between  Europo  and  the  Uniled  Stalea  ;  dot  do  our  busincaa  operaliona 


ny  Google 


•131         OF  PERSONAL  PROPERTY.        [P«rtV. 

"(9.)    Of  mercantile  gvarantiet. 

A  guaranty,  in  its  enlarged  sense,  is  a  promise  to 
answer  for  the  payment  of  some  debt,  or  the  perform- 
ance of  some  duty,  in  the  case  of  the  failure  of  another 
person,  who,  in  the  iirst  instance,  is  liable.  As  this 
engagement  is  a  common  one  in  mercantile  transactions, 
and  analognus,  in  many  respects,  to  that  of  endorser  of 
negotiable  paper,  a  few  remarks  concerning  its  creation 
and  validity  will  not  be  altogether  inapplicable  to  the 
subject.* 

In  Pillam  v.  Van  Mm-op,^  it  was  held,  that  a  note  of 
guaranty,  being  in  writing,  and  in  a  mercantile  case) 
came  within  the  reason  of  a  bill  or  note,  and  did  not 
require  a  consideration  to  appear  upon  the  face  of  it. 
But  there  was  a  sufficient  apparent  consideration  in  that 
case,  and  the  dicta  of  the  judges  were  afterwards  con- 
sidered as  erroneous,  in  Rann  v.  Hi^hei,  before  the 
House  of  Lords."  The  doctrine  in  the  latter  case  was, 
that  alt  contracts,  if  merely  in  writing,  and  not  special- 
ties, were  to  be  considered  as  parol  contracts,  and  a 
consideration  must  be  proved. 

The  English  statute  of  frauds,^  which  has  been 
adopted  throughout  this  country,  requires,  that,  "  upon 
any  special  promise  to  answer  for  the  debt,  default  or 
miscarriage  of  another  person,  the  agreement,  or  some 
memorandum  or  note  thereof,  must  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  some 


tequire  ihcm ;  nnd,  until  some  safe  snd  ssiisTsclorr  subsiilate  ia  enablithcd, 
the  uuffe,  in  ihia  cuunuy,  o(  allowing  damages  on  protested  bills,  ou^it  to 
be  continurd. 

»  The  choracier  of  leiicri  of  guarinleu  «■  coraroereial  insiromenia,  and 
the  liberal  mnTiiier  in  whicli  ihcy  are  deaU  with  by  the  couits,  are  sinlcd  br 
Mr.  Justice  Story,  ia  Lawrence  v.  McCalmonl,  3  Hoinar^i  B.  496. 

b  3  Purr's  Eep.  1663. 

•  7  Srown't  P.  C.  550. 

I  39  Chnriei  IL  c.  3.  sec.  4. 
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other  person  thereunto  by  bim  lawfully  authorized." 
An  agreement  to  become  a  guarantor,  or  suretVi  for 
another's  engagement,  is  within  the  statute;  and  if  it 
be  a  guaranty  for  the  subsisting  debt  or  engagement  of 
another  person,  not  only  the  engagement,  but  the  con- 
sideration for  it,  must  appear  in  the  writing.  The  word 
agreement,  in  the  statute,  iaclndes  the  consideration  for 
the  prooiise,  as  well  as  the  promise  itself,  for 
without  a  consideration  *there  is  no  valid  agree-  '  *12S 
loent.  This  was  the  decision  in  the  case  of  Wain 
V.  Warlterti'  and  though  that  decision  has  been  fre- 
quently questioned,)*  it  has  since  received  the  decided 
approbation  of  the  courts  of  law;"  and  the  Cb.  J.  of 
the  C.  B.  observed,  that  be  should  have  so  decided  if 
he  had  never  heard  of  the  case  of  Wain  v.  Warltert. 
The  English  construction  of  the  statute  of  frauds  has 
been  adopted  in  New-York  and  South  Carolina,  and 
rejected  in  several  other  states.'  The  decisions  have 
alt  turned  upon  the  force  of  the  word  agreement;  and 
where,  by  statute,  the  word  promite  has  been  intro- 


■  5  £a*l*(  Bep.  10. 

k  Ses  Ex  parte  Hinci,  14  Va.  Sep.  190.  Ex  paite  Gardom,  15  ibid. 
386. 

<  Saundsn  r.  Wakefield,  4  BamtB.  ^  Aid.  595.  Jenliiiii  t.  Refnoldi,  3 
Bnd.  j  Bing.  14  Morley  t.  Boolhby,  3  Sir;.  Acp.  107.  Newbury  t. 
Amuirong,  6  Bing.  301. 

<■  Sears  v.  Brink,  3  Jahai.  Sep.  310.  LeoDBrd  v.  Vredenburgh,  S  ibid.  99. 
9  Nm  j-  JfCtrd,  373,  noie.  Packard  v.  Richardson,  17  Matt.  Brp.  139. 
Leyy  v.  MemU,  4  OrrenltaJ'i  Btp.  180.  8.  P.  ibid.  387.  Sage  v.  Wilcox. 
6  CtiR.  Bep.  81.  Miller  v.  Irvine,  1  Da>.  N.  C.  Btp.  103.  Tbe  point  -nt 
BxteMiTcty  diicuued  in  ibis  lial  caae ;  aad  ihe  majority  of  the  couil,  under 
the  act  of  1S19,  whlcb  followed  tbe  Engliab  auime  of  fraada,  lield,  Ibat  it 
Hai  nut  reqaiaite  under  that  stilule  lliat  Lhe  conai deration  of  iha  eonlract 
■bould  be  scl  roclb  in  Ihe  written  memorandum  of  it,  and  that  the  conaidera. 
tion  migbt  ba  shown  by  parol  proof.  The  JV.  F.  Beniitd  Slatutra,  voL  ii.  '. 
135,  require  tiie  ■paeinl  promiaa  to  answer  forlba  debt,  default  or  tniacarriage  , 
of  another  person,  to  be  in  wnting,  and  the  conndtralio«,  as  well  ai  the 
apeeiDenl,  to  be  elpreeaed. 
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duced,  by  requLriog  the  promUe  or  agreement  to  be  in 
writing,  as  in  Virginia,  Tennessee  and  Mississippi,  the 
construction  has  not  been  so  strict,  and  the  considera- 
tion of  the  promise  need  not  be  in  writing." 

Where  the  guaranty  or  promise,  though  collateral  to 
the  principal  contract,  is  made  at  the  same  time  with 
the  principal  contract,  and  becomes  an  essential  ground 
of  the  credit  given  to  the  principal  debtor,  the  whole  is 
one  original  and  entire  transaction,  and  the  consideration 
extends  and  sustains  the  promise  of  the  principal  debtor, 
and  also  of  the  guarantor.  No  other  consideration  need 
be  shown  than  that  for  the  original  agreement,  upon 
which  the  whole  debt  rested,  and  that  may  be  shown 
by  parol  proof,  as  not  being  within  the  statute.**  If, 
hon^ever,  the  guaranty  be  of  a  previously  eztst- 
*13S     ing  *debt  of  another,  a  consideration  is  neces- 


■>  Manbalt,  Cb.  J.,  5  Crancli'i  Sep.  151,  153.  Taylor  t.  Ron.  3  Tergtr, 
330.  Wren  v.  Pearce,  4  Smtdri  ^  MankaU,  91.  Tbe  decieiona  in  South 
Caiolinu  have  changed,  and  the  latest  di>clrine  OTerrnlea  the  cu«  of  Wain  y. 
WarltiTi,  and  the  written  a^emeiit  need  not  conuin  iho  cansidentiop, 
CFoler  v.  Giveni,  3  HiU'i  L.  Sep.  48,)  aod  if  it  was  required,  tbe  worda  oolnt 
nceittd  were  held  lo  impl;  it  Euffieienllf .  Woadxacd  v.  Pickett,  1  Dud. 
Uy't  Law  and  Equity  Seportt,  30.  So  it  ii  now  held  in  New- York,  that  in 
a  pTDintis  to  pay  for  the  debt,  default  or  miacBnisge  of  HDOther,  ihe  wonJs 
oalw!  reetivtJ  is  a  sullicienl  eipresMon  of  the  cauaidoralian.  Douglau  v. 
Rowland,  34  WindiWt  S.  35.  Watson  t.  M'Laren,  19  ibid.  557.  The 
principle  i«,  thnl  the  coniiderilion  must  clearly  appear  upon  the  guaranty 
ilaelf,  oithor  by  eipreaa  slalement,  or  b;  necessary  implicalion  or  just  in- 
ference from  the  language  used.  The  English  coorta  have  latterly  very 
Bucb  weakened  the  aaihority  of  the  case  of  Wain  t.  Warltiri,  and  they 
btva  been  disinclined  to  lake  the  rale  very  slricllj,  and  have  eonsideied 
many  loose  expressions,  as  implying  a  consideratian  on  the  face  of  the  in- 
■tnmenl.  Newbury  t.  Armatrong,  wupra.  DaYies  t.  Wilkinson,  1  JviUt, 
379.  The  weight  of  Amsrieon  authority  does  not  coincide  with  the  nile. 
See  How  v.  Kemball,  3  M'Ltan'i  Sep.  103. 

»  Leonard  v.  Vredenburgh,  6  Jahna.  Sep.  SS.  D'Woff  T.  Raband,  1  Pe. 
tors'  Sep.  476.  The  doctrine  in  B  Joknl.  Sep.  is  confirmed  in  11  ibid.  S91, 
•nd  13  ibid.  175 ;  and  in  Peier^  Sep.  tbe  doctrine  is  said  to  he  founded  in 
good  sense  fti>d  conTsnience. 


ny  Google 


Lbb-XLIT.]  of  personal  property.  133 

aaiy  to  be  shown,  and  that  must  appear  in  writing, 
as  part  of  the  collateral  uadertaking ;  for  the  con- 
sideration for  the  original  debt  will  not  attach  to  this 
nibsequent  promise ;  and  to  such  a  case  the  doctrine  in 
Wai»  V.  Warlun  applies.*  But  if  the  promise  to  pay 
the  debt  of  another  arises  out  of  some  new  and  original 
coDsideratioo  of  benefit  or  harm  moving  between  the 
newly  contracted  parties,  it  is  then  not  a  case  within 
the  statute.>> 

There  are  no  such  words  in  the  statute  of  frauds  as 
original  and  collateral.  The  promise  referred  to  ts  to 
answer  for  the  debt  or  default  of  another.  The 
term  debt  implies,  that  the  liability  of  the  principal  had 
been  precedently  incurred ;  but  a  default  may  arise 
upon  ao  executory  contract,  and  a  promise  to  pay  for 
goods  to  be  furnished  to  another,  is  a  collateral  promise 
to  pay  on  the  other's  default,  provided  the  credit  was, 
io  the  first  instance,  given  solely  to  the  other.  If  the 
whole  credit  be  not  given  to  the  person  who  comes  in 
to  answer  for  another,  his  undertaking  is  collateral,  and 
must  be  in  writing."  If  the  original  debt  remains 
a  subsisting  debt,  a  promise  by  a  third  person  to  pay 
it  in  consideration  of  forbearance,  is  a  collateral  pro- 
mise.' 

After  a  valid  guaranty  has  been  made,  the  rights  of 
the  parties,  in  the  relative  character  of  principal  and 


'  -        ■  Muirow  V.  Durham,  3  Rill,  584    Tha  words  ealni  recttMd  h»e  been 
(-       hcM  to  ba  ■  lofiieient  sipreuion  of  eoniideiation  in  ■  guaranty.     Wauon  t. 
,    K'Iatbd,  19  WituUU,  5ST.    Bm  ibis  appaan  lo  reduce  Ihe  atatnte  rsqulai- 
^J    Inii  of  ihe  aelting  forth  a  comideration  to  a  mere  {oiaalitj. 
•^        »  LeonaKi  r.  Vftdanbarfffa.  8  lohnt.  Sep.  39.    Bailey  t.  Freeman,  11 
iM.  931.    Hunt  v.  Adams,  5  Mau.  Bep.  35a    William*  t.  Leper,  3  B«rr. 
Xtf.  1886.    AtkiiuoD  t.  Carter,  3  Chitly't  Sep.  4D3.    Clark  t.  Small,  6 
Ytrgn-i  TkUi.  Stp.  419. 
•  Lelaod  (.Crejan,  1  SPOrd,  100. 
«  Wattoo  T.  Randall,  90  W4ndtU,  301. 
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surety,  afford  an  interesting  subject  of  inquiry,  and  the 
doctrine  in  the  case  of  negotiable  paper,  as  to  demand 
and  notice,  has  only  a  qualified  application  to  the  gua- 
rantor. Thus  it  has  been  held,  that  the  guarantor  of  a 
note  could  he  discharged  by  the  laches  of  the  holder, 
as  by  neglect  to  make  demand  of  payment  of  the  maker, 
and  to  give  notice  of  non-payment  to  the  guarantor,  jiro- 
vided  the  maker  was  tolvent  when  the  note  /ell  due,   and 

became  insolvent  afterwards.  The  rule  is  not 
*134     *Bo  strict  as  in  the  case  of  mere  negotiable  paper, 

and  the  neglect  to  give  notice  must  have  pro- 
duced some  loss  or  prejudice  to  the  guarantor.*  The 
endorser  of  negotiable  paper  is  entitled  to  strict  notice, 
but  the  guarantor  is  only  entitled  to  notice  when  he 
may  be  prejudiced  by  the  want  of  it'>>    And  in  the  case 


il  guaranlf  is  not  &  uegotiable  paper.    See  mpra,  ToL  il. 
549. 

b  Oxhrd  Bonk  v.  Hejaea,  B  Pick  43a  Talbot  v.  Gay,  IB  FUk.  534. 
The  opinion  of  Duncan,  J.,  in  Cannon  t.  Gibbi,  9  Sirg.  ^  Bawlt,  909,  il 
lo  (ha  Mme  poiab  Sse,  alio,  Phillips  t.  Aailing,  9  Taunton,  306.  Warring, 
ton  T.  Fuibor.S  Bait,  94S.  Ruffin,  J.,  in  Grice  t.  Ricks,  3  £>ra.  N.  C.  Btp. 
65.  Wildea  v.  Savage,  1  Slorg'E  Bep.  36.  A  guaranioc  not  being  a  psrtj  to 
a  piomisBOry  note,  nnil  who  guarinleca  iie  parment  if  not  paid  at  mattirity, 
if  not  entitled  to  demand  or  notice  of  lis  dishonour.  Walion  v.  Maacall,  19 
Jlfceaan  ^  WtUby,  72.  453.  Cooper  v.  Page,  34  MaiM  R.  73.  The  caaea 
are  aoniBwhat  conlradiclory  on  this  point;  but  in  Lewie  v.  Brewater,  Q 
M^Ltan'i  Stp.  31,  and  in  Foote  &.  Bowler  v.  Brawn,  ib.  369,  the  casea  were 
reviewed  by  Judge  M'Lean;  the  rule  was  conaidered  ae  eetiled,  that  the 
gtiarantor  of  a  promissory  note  wbb  entillod  to  notice  of  noii-payinenl  by  the 
dntwer,  unlesa  the  drawer  was  insolvent  at  the  time  the  nolo  bEcame  doe, 
and  the  dectaraiion  muat  aver  ii.  It  waa  held,  in  Edmonstim  v.  Drake,  S 
PeCcra*  U.  S.  Btp.  634 ;  Douglsea  ».  Reynolds,  7  Fttfrf  V.  S.  Bep.  J 13 ; 
Canninghom  v.  Jones,  19  Petrr*.  307 ;  Craft  v.  Isham,  13  Con.  B.  38 ;  Mna. 
aey  v.  Rayner,  92  Pick.  B.  933 ;  Lawaon  t.  Townea,  3  Ala.  B.,  N.  S.  373 ; 
Oaka  V.  Weller,  13  Vmttnt  R.  106,  and  in  Sotlee  &.  Worley  v.  Meng;,  1 
BaUtys  S.  C.  Brp.  630,  that  the  panf  giving  a  Uller  of  gnarantjr  has  a  right 
to  know,  br  notice  tn  a  reasonable  ^me,  whether  it  is  eccepled  or  acted  npan, 
■nd  the  amount  of  goods  or  credit  given  on  the  hlth  of  it,  and  more  eapa- 
eially  if  it  be  a  conlinntng  guaianly.    Upon  a  guaranty  foi  future  advancBs, 
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of  the  absolute  guaranty  of  the  act  of  another,  as  of  his 
piomise  to  pay  a  debt,  or  perform  a  special  agreemeat, 
the  doctrine  of  notice  applicable  to  negotiable  paper 
does  not  apply.  The  guarantor  must  inquire  of  bis 
principal,  or  take  notice  of  his  default  at  his  peril,  un- 
less notice  be  required  by  the  contract  of  guaranty,  or 
there  has  been  a  negligence  on  the  part  of  the  holder, 
and  the  guarantor  has  sustained  damage  to  himself.* 


ifas  partf  nuking  ihe  RdTancoiiB  boand  to  givonolice  10  the  guaranlor  oTbia 
•ceeplancB  thereof,  nnlan  the  agreement  to  accept  be  conlempDrancoiu  with 
Ibe  gaarantr.  Wildes  t.  Sgivsge,  1  Slory'M  R,  SB.  Lane  v.  LevilJian,  4  Ar. 
imm*  S.  76.  Howe  v.  Nickels,  33  Maint  B.  175.  In  the  case  of  a  gaa. 
ranlf  limited  to  a  single  traneaclion,  the  guaranlor  is  entitled  to  nolice  of  iha 
ad*kace  or  credit  giien  under  it,  wilbin  a  reasonable  lime  ;  whereas,  in  the 
ease  of  a  aoatinulng  guaranty,  in  whicb  a  series  of  transsclions  ia  in  canlem. 
plaiioii,it  nil!  be  lufficienl  to  give  notice  of  the  amonnlfor  which  iho  guarau. 
tot  i>  responiible,  within  a  rsisoDBble  lime  after  the  trsnsactiong  are  cloaed. 
•nd  Dolics  of  each  luocoMite  transaction  as  it  arises  need  not  be  given. 
Reaw>DBble  diligence  to  make  demand,  and,  in  case  of  non-payment,  to  give 
notice  of  non-payment,  is  reqnired,  in  the  esse  o{  the  guaranty  of  a  debt,  or 
the  guarantor  will  be  discharged  to  ihe  amount  only  of  the  lose  or  damage 
he  may  have  sustBined  from  the  want  of  such  demand  and  notice.  Donglasa 
T.  Reyaolda,  rapra.  Bradley  t.  Carey,  8  GremUaf,  334.  5.  P.  Adcocfc  t. 
Fleming, Q  Sn.  4 BoKb,  3SS.  IG  Lsuifi.  543.  S.  P.  On  the  odier  hand, 
dManreiy  in  a  bond  for  the  fidelity  of  a  party  for  an  indefinite  period,  cannoc 
determioB  hia  liability  at  pleaaare  by  giving  noliee,  and  this  ia  the  English 
rale  both  at  taw  and  in  equity.  Calvert  v.  Gordon,  3  Maimittg  ^  Syl.  Rep. 
194.    3  SHitnm*' Asp.  S53.    4  Eutiet,  5S1. 

•  Someraall  t.  Barnaby,  Cm.  J.  387.  Brookbank  v.  Taylor,  lb.  685. 
BiAa  T.  Trippet,  1  Saund.  B.  33.  Allen  v.  Rigbtmere,  90  Jabnum  B.  366. 
Dooglan  v.  Howland,  34  Wmdell,  35.  Whitney  v.  Groot,  lb.  83.  Breed 
T.  BillhoDse,  7  QioB.  R.  533.  Thraaher  v.  Ely,  3  Sniedc*  ^  MartbaU,  Miwt. 
S.  139.  A  guaranty  ia  not  Kparaiely  negotiable.  Ii  is  a  apecial  contnct 
which  can  be  enforced  only  by  a  party  to  iL  Gibson,  Ch.  J.,  in  M'Daal  v. 
Teomana,  S  TTctls'  JZ.  36l.  Wntson  v.  M'Laren,  19  WendeU,  557.  S.  C. 
S$  WtndeU,  4S5.  The  guaranty  is  not  negotiable  so  us  to  entitle  sn  as- 
signee to  sue  in  his  own  name,  unless  it  be  vrritten  upon  the  note,  or  be  on 
aaeparate  paper  attached  toil.  As  to  a  giiiranty  on  the  bee  of  a  bill  ofei. 
change,  not  limited  to  any  particular  pemn,  but  to  the  payee,  or  his  order, 
or  lo  bearer,  Mr.  Juatice  Story  (_Slory  an  Bitit,  536]  thinks  the  better  doctrine 
to  be,  that  it  ia,  upon  general  principlea,  as  well  as  upon  the  usage  of  the 
tl  worid,  a  complete  guaranty  to  every  ei 
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But  when  the  contract  of  a  guarantor  or  surety  is  duly 
ascerlained  and  understood,  hy  a  fair  and  liberal  con- 
structioD  of  the  instrument,  the  principle  is  well  settled 
that  the  case  must  be  brought  strictly  within  the  terms 
of  the  guaranQr,  and  the  liability  of  the  surety  cannot 
be  extended  by  implication.*     The  claim  against  a 

become  ihs  bolder  of  the  bill.  Maa^  of  the  Boiboritiea  go  lo  !n  u  (o  main, 
taio  thit  tbe  tvne  docUioe  appliei  to  BQch  ■  guarant]'  apon  a  aepanH  paper. 
Adwui  V.  Jonei,  13  Ptttrtf  Jt.  907.  Walton  y.  DodwiD,  3  Cerr  f  Paym, 
'  163.  Bradlsr  *.  Carer,  3  GrcdiZea/,  333.  Vetplanck,  Senator,  in  H'Lann 
T.  Wawon,  36  WendmU,  435.  A  luraiy,  alUr  bsiDS  loed,  and  btfon  ptj- 
mmt,  may  bring  a  anitfoi  iademnitj'.  So  be  may,  If  tbe  debtor  ia  in  a  itaM 
(rf'iatolveDcy,  orif  tbedebtbu  be«ome  due  and  remains  unpaid.  Tbeaa 
•le  atatote  and  juii  proviaiona  in  tbe  XoiiiaiaRa  Cieit  Codt,  art  3036.  See, 
aUo,  Webb  v.  Lanaing,  19  WtndtO,  433.  S.  P. ;  and  hj  autute,  in  18S1,  in 
Alabama,  tbe  aiueiy  ta\y  reqaiis  tbe  creditor  to  pnt  bis  bond  in  lait  forth. 
wilb,  and  proceed  iherain  with  due  diligence,  and  in  default  ibersof,  the 
■urety  will  be  diacbaiged.  So  in  Arkancaa,  by  BLalula,  the  creator  mnat  eue 
the  principal  debtor  within  tbirty  daya  after  notice,  or  tbe  aureiy  will  be  ex- 
onerated. Tbia  a  an  elteretion  of  tbe  general  rule,  that  a  luraty  cannot  re. 
qniie  tbe  creditor  to  sue  ibe  principal  debtor  before  reaorliDg  to  him  for  pay- 
ment. Hii  remedy  i>  (o  pay  the  debt,  and  take  the  creditor's  rights  againat 
tbe  debtor  by  subrogation.  Oriffina  v.  Caldwell,  1  Sobuaatt't  Laui.  B.  15. 
This  ia  the  settled  English  equity  doctrine,  and  tbe  eases  of  Pain  v.  Packard, 
13  JoAumb,  174.  King  t.  Baldwin,  IT  Id.  384,  were  eridenily  a  departure 
from  it,  and  they  have  been  followed  by  aomo  other  of  the  Xmerican  casea- 
•  In  Brickbead  t.  Brown,  5  RiU  N.  Y.  Stp.  S35,  it  was  faeld,  that  there 
mnst  not  be  any  departure  wbalerer  from  the  iliict  lennt  of  tbe  contract,  aa 
regards  a  surely  or  guarantor,  end  if  be  agreed  to  sustain  drafts  at  siily  daya 
aii^l,  be  i>  not  bonnd  by  disfis  at  ninety  daya  eight ;  atid  if  the  creditor  by 
any  valid  agreement  diaablea  himself  from  suing  the  debtor,  even  for  a  single 
day,  the  surety  is  tsleased.  On  tba  other  hand,  a  creditor  is  not  bound  to 
•elite  diligence  to  preserve  bis  rights.  He  may  merely  remain  paaaiva. 
rieeioU  on  Friaeipal  and  SuTely,  60.  King  t.  Baldwin,  9  Jaknttm  Ci.  B. 
5S9.  Johnson  V.  Tbe  Planters' Bank,  4  &nedM  ^  Ar«rfi(iiU,  165.  This  is 
the  true  principle  lo  be  extracted  from  all  the  cases,  3  XtrrivaU,  37S — 979. 
S  Bingliam,  156.  IT  WendtU,  179.  6  T^bIox,  350.  But  for  die  better 
protection  of  the  surety,  It  is  a  general  rule  that  there  can  be  no  recovery 
againat  bim,  where  hia  character  appeare  on  the  face  of  the  inatrument,  with. 
oDt  dscbring  specially  on  the  contract.  Branson,  Cb.  J.,  1  Dtnia,  lOG.  It 
was  adjudged  id  the  above  case  of  Johnson  v.  The  Plantera*  Bank,  that  the 
•ttrety  was  not  diacharged  hy  a  MItire  of  tbe  creditor  to  present  his  claim  lo 
the  admintttrttOT  of  tbe  principal  in  dne  aeaaon. 
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aurely  is  strictiatmi  juris;  and  it  is  a  well  settled  prin- 
nple,  that  a  surety  who  pays  the  debt  of  bis  principal, 
will,  in  a  clear  case  in  equity,  be  substituted  in  tbe 
place  of  the  creditor,  to  all  liens  held  by  him  to  secure 
the  payment  of  his  debt,  and  tbe  creditor  is  bound  to 
preserve  them  unimpaired  when  he  intends  to  look  to 
the  surety  for  payment.*  But  a  further  pursuit  of  this 
subject  of  guanmty  would  not  strictly  appertain  to  the 
doctrine  of  negotiable  paper;'*  and  I  shall  conclude  the 


•  BicoQ  T,  ChMMT,  1  Stttrl  N.  p.  Srp.  192.  Myew  v.  Edge,  7  Tenn, 
354,  Combe  V.  WoolTs,  e^inf  Asm,  ISe.  Walsh  v.  Baitie,  lU /oJbnt.  i!ip. 
leo.  Luiue  T.  Barker,  ibid.  337,  336.  Dobbin  T.  Bradley,  17  WtndtU, 
133.  Cbeasebioasb  v.  Millard,  1  JeAiusn'*  Ch.  S.  409.  413.  Goawllet'i 
&«Ute,  3  P«nti.  R.  303.  Horeford  v.  Chwe,  1  Sab.  Lmii.  B.  Sl3.  Wade  t. 
Green,  3  Hamp.  Tmt.  S.  547.  See,  also,  mfra,  vol.  iv.  377.  Bell'M  Priti. 
c^k*  of  the  Lata  of  Scotland,  77.  ButlheaabidtatioD  orBiibrogitiion  eiiiU, 
not  in  faTOor  of  all  wbo  pay  a  debt,  but  only  of  IhoBe  who,  being  bound  for 
it,  dieduuge  it.    Huriwn  t.  BMud,  5  Mtb.  Lmu  B.  304. 

There  aaema  to  be  loma  confoaion  in  ihe  caaea  ai  (s  the  conatruclion  aad 
eieet  of  the  word  guaranty.  It  mar  be  conaidered,  ae  Mr.  Juetice  Stoir 
oboerTBd,  a  clear  principle,  (hat  the  contract  of  guaranty  ia  not  an  abaolale 
bot «  conditionaJ  contract,  end  thia  atrici  cooainiction  ia  not  to  be  departed 
from  unlesa  the  contract  reqairea  it,  and  [he  guarantor  ie  enlilled  to  demand 
and  notice  withia'a  reaaonable  time,  aa  in  common  caae*  of  guarsDly.  Bee 
Stny  CH  Pramufory  NoUt,  pp.  STB — S69,  where  the  modem  American 
csaea  era  criiiciied  and  eiamined.  And  on  thia  aubjeci  of  anrel;  i(  la  ad- 
judged, that  a  judgment  obtained  againei  him  doea  not  change  the  character 
of  hts  debt,  nor  lua  relatiDD  to  hU  principeJ  debtor,  and  delay  granled  10  tbe 
latter  will  release  the  former,  In  the  aame  manner  aaifno  judgment  bed  been 
obtained.  Gurtioa  t.  Union  Bank,  10  Robinton  Lotti.  B.  412.  Bnt  thongh 
the  principal  debtor  be  diacharged  from  hia  obligation  by  aoma  peraonal  diaa- 
bilily,  aa  coTerture,  infancy,  tbe  anrety  will  be  held  bound.  Kimball  T. 
Newell,?  HSIN.  Y.  R.  116.  Thia  waa  also  tbe  caDdusion  of  the  civil  law. 
Domat,  b.  3.  t  ir.  see.  1.  art.  10. 

k  The  aludent  will  find  the  lair  concerning  mercantile  guatanciea,  and  of 
principal  and  aorety,  fully  eiamined,  and  the  aubatanco  pf  lbs  numemu 
eaaea  well  digealed,  in  FtWi  TrtatiM  an  Mercantile  Guaranliet,  and  in 
T&eobald't  Treaiin  en  the  Laa  of  Frincipal  and  Sarety,  publiahed  at  Jjm- 
dnt,  in  1833,  and  at  Philadelphia,  in  1833.  Mr.  Sedgwick,  in  hia  Treatin 
oathe  Miatart  of  Damaga,  devotea  n  whole  cbapter  (ch.  11)  10  the  rule  of 
damages  growing  out  of  the  coniraol  of  principal  and  aurety,  and  the  numer- 
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present  general  outline  of  that  eubject,  with  some  no- 
tice of  the  principal  publications  on  bills  and  notes. 

(10.)   Of  the  principal  treatuei  on  billt  and  notei. 

It  would  have  been  impossible  to  enter  into  greater 
detail  of  the  distinctions  and  minute  provisions  which 
apply  to  negotiable  paper,  without  giving  undue  propor- 
tion to  this  branch  of  these  elementary  disquisi- 
•125  tions.  The  treatises  and  leading  •cases  must  be 
thoroughly  understood,  before  the  student  can 
expect  to  be  master  of  this  very  technical  branch  of 
commercial  law  ;  and  a  brief  notice  of  the  best  works 
on  the  subject  will  serve  to  direct  his  inquiries. 

The  earliest  English  work  on  bills  is  in  Malynes' 
Lex  Mercaloria,  The  author  was  a  merchant,  and  the 
work  was  compiled  in  the  reign  of  King  James  I.,  and 
dedicated  to  the  king.  That  part  relating  to  bills  of 
exchange  is  brief,  loose  and  scanty,  but  it  contains  the 
rules  and  mercantile  usages  then  prevailing  in  England 
and  other  commercial  countries.  It  was  required,  at 
that  early  day,  that  the  bill  should  be  presented  for  ac> 
ceptanc,e,  and  again  for  payment,  with  diligence,  and 
at  seasonable  hours,  and  on  proper  days  ;  and  the  de- 
fault in  each  case  was  to  be  noted  by  a  notary,  and 
information  of  it  sent  to  the  drawer  with  all  expedi- 
tion, to  enable  him  to  secure  himself.  If  the  drawee 
would  not  accept,  any  other  person  was  allowed  to 
accept  for  the  honour  of  the  bill.  Malynes  takes  no 
notice  of  promissory  notes  or  checks,  and  he  even 
laments  that  negotiable  notes  were  unknown  to  the 
law  of  England. 

The  next  English  treatise  on  the  snbject  was  that  by 
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Marius,  published  in  the  year  1651,  and  that  treatise 
has  been  referred  to  by  Lord  Holt  and  Lord 
Kenyon,  as  a  very  respectable  work.  'Marias  *136 
followed  the  business  of  a  notary  public  at  the 
Royal  Exchange)  in  London,  for  twenty-ibur  years,  and 
be  bad,  of  course,  perfect  experience  in  all  the  mercan- 
tile usages  of  the  times.  His  work  is  far  more  particu- 
lar, formal  and  exact  than  that  of  Malynes.  The  three 
days  of  grace  were  then  in  use ;  and  Marius  decides 
the  very  point  which  has  been  again  and  again  decided, 
and  even  in  our  own  courts,  that  if  the  third  day  of 
grace  falls  on  Sunday,  or  a  holyday,  or  on  no  day  of 
business,  the  money  must  be  demanded  on  the  second 
day,  and  he  lays  down  the  rule  of  diligence  in  giving 
notice  with  more  seventy  than  is  consistent  with  the 
modem  practice;*  for  he  stiUed,  that  the  notice  of  the 
default  of  payment  must  be  sent  off  by  the  very  first 
post  after  the  bill  falls  due.  He  says,  likewise,  that 
verbal  acceptances  were  good,  and  that  you  may  accept 
for  part,  and  have  the  bill  protested  for  the  residue.  It  is 
quite  amusing  to  perceive  that  many  of  the  points  which 
have  been  litigated,  or  stated  in  our  courts,  within  the 
last  thirty  years,  are  to  be  found  in  Marius;  so  true  it 
18,  that  case  after  ease,  and  point  after  point,  on  all  the 
branches  of  the  law,  are  constantly  arising  in  the  courts 
«f  justice,  and  discussed  as  doubtful  or  new  points, 
^erely  because  those  who  raise  them  are  not  thorough 
masters  of  their  profession.'*  The  next  writer  who 
treats  on  the  subject  of  bills  is  MoUoy.  He  was  a  bar- 
rister in  the  reign  of  Charles  II. ;  and  in  his  extensive 
compilation,  de  jure  MaTiiimo,  which  was  first  pub- 
lished in  1676,  he  cast  a  rapid  glance  over  the  law  con- 

•  Sm  anU,  106.         ^J*^^^  ' 

>  Multa  ignaratniu,  qua  nebU  mm  Icttrtat  li  vtlentm  Uetio  nebii  WMl 
/■MtlMTM.  3  lot.  166. 

Vol.  III.  13 
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cerniDg  bills  of  exchange ;  but  that  part  of  his  work  is 
&x  inferior  to  the  treatise  of  Marius. 

Beawee*  Lex  Mercatoria  Rediviva,  is  a  much  superior 
work  to  that  of  Malynes,  and  it  appears,  by  its  very 
title,  to  have  been  intended  as  a  substitute.  It  contains  a 
full  and  very  valuable  collection  of  the  rules  and  usages 
of  law  on  the  subject  of  bills  of  exchange.  Promissory 
notes  were  then  taken  notice  of,  though  they  bad  not 
been  so  much  as  alluded  to  in  the  formal  and  didactic 
treatise  of  Marius.  They  were  not  introduced  into 
general  use  until  near  the  close  of  the  reign  of  Charles 
H.,  and  for  this  we  have  the  authority  of  Lord  Holt  in 
BvUer  V.  CrMp.»  Beawes  is  frequently  cited  in 
*137  our  'books  as  an  authority  on  mercantile  cus- 
toms; and  a  new  and  enlarged  edition  of  his 
work  was  published  by  Mr.  Chitty,  in  1813.  The  next 
work  oa  the  subject  of  bills  and  notes  was  by  Cunning- 
bam,  and  it  was  published  about  the  middle  of  the  last 
century.  It  consisted  chieQy  of  a  compilation  of  ad- 
judged cases,  without  much  method  and  observation.  It 
was  mentioned  by  the  English  judges  as  a  very  good 
book ;  but  it  fell  into  perfect  oblivion  as  soon  as  Kyd's 
treatise  on  bills  and  notes  appealed,  in  the  year  1790. 
Mr.  Kyd  made  free  use  of  Marius  and  Beawes,  and  he 
ingrafted  into  his  work  the  substance  of  all  the  judicial 
decisions  down  to  that  time.  His  work  became,  there- 
fore, a  very  valuable  digest  to  the  practising  lawyer, 
and  particularly  as  during  the  times  of  Lord  Holt  and 
Lord  Mansfield,  the  law  concerning  negotiable  paper 
was  extensively  discussed  and  vastly  improved.  Mr. 
Bayley,  afterwards  a  judge  of  the  K.  B.,  published  in 
1789,  a  little  before  the  work  of  Kyd,  a  small  manual  or 
digest  of  the  principles  which  govern  the  negotiability  of 
bills  and  notes.  As  a  collection  of  rules  expressed  with 

'  6  JUoif.  Rtp.  39. 


ny  Google 


LecILIV.]  OF  PERSONAL  PROPERTY.  137 

sentenuous  brevity  and  perfect  precision,  it  is  admirahle. 
In  a  subseqaent  edition,  he  stated  also  ibe  cases  from 
which  his  principles  were  dedaced.  A  work  of  more 
foil  detail  and  of  a  more  scientific  cast,  seemed  to  be 
still  wanting  on  the  subject,  and  that  was  well  supplied 
by  Mr.  Chitty's  treatise  on  bills,  notes  and  checks,  first 
published  in  1799.  He  had  recourse,  though  in  a  sparing 
degree,  to  the  treatise  of  Pothier,  for  illustration  of  the 
mles  of  this  part  of  the  general  law  merchant.*  It  is 
obvious  that  a  more  free  and  liberal  spirit  of  inquiry 
distinguishes  the  professional  treatises  of  the  present 
age  from  those  of  former  periods.  The  works  of  Park 
and  Marshall  on  Insurance,  and  Abbott  on  Shipping,  and 
Chitiy  and  Story  on  Bills,  and  Jones  and  Story  on 
Bailment,  have  all  been  enriched  by  the  profound  and 
classical  productions  of  continental  Europe  on  com- 
mercial jurisprudence. 

The  treatise  of  Pothier  on  Bills  ia  finished  with  the 
same  order  and  justness  of  proportion,  the  same  com- 
prebeasiveness  of  plan  and  clearness  of  analysis, 
which   distinguish  his  other  'treatises  on  con-    *128 
tracts.     His  work  is  essentially  a  commentary 
apon  the  French  ordinance  of  1673;  and  he  had  ample 
materials  in  the  commentary  of  M.  Jousse,  and  in  the 
treatises  on  the  same  subject  by  Dupuy  de  la  Serra, 
and  by  Savary,  to  which  he  frequently  refers.     He  also 
cites  two  foreign  works  of  learning  on  the  doctrine  of 
negotiable  paper,  and  those  are  Scacckaia  de  Commerciu 
et  Cambio,  ajtd  Heineccius*  treatise,  entitled,  £/emenra   Cv 
Jttris  Camhialit.     The  latter  work  contains  very  full  and   -" 
satisfactory  evidence  of  the  professional  erudition  of  the     -'  • 


■  The  Tl«ili>e  on  Billi  of  Exchange,  by  Mr.  Jaslice  Slorr,  nhich  «p.   '' 
pearad  nnce   the  fourth  edi'ion   of  (hig  work,  has  copied  Urgslf  frbin 
CfaiU]',  and  it  ia  fult  and  methodical,  and  execnted  with   bi>  maElerij'  . 


ny  Google 


128  OP  PERSONAL  PROPERTY.  [Pwt  V. 

Germans  on  subjects  of  maritune  law.»  HeinecciuB 
refers  to  the  ordiaances  of  various  GermaD  states,  and 
of  several  of  the  Hanse  towns,  relating  to  commercial 
paper,  and  he  cites  eight  or  ten  professed  German  trea- 
tises on  bills  of  exchange.'* 

It  has  been  a  freqaent  practice  on  the  European  con- 
tinent, to  reduce  the  law  concerning  bills,  as  well  as 
concerning  other  maritime  subjects,  into  system,  by 
ordinance.  The  commercial  ordinance  of  France,  in 
1673,  digested  the  law  of  bills  of  exchange,  and  it  was, 
with  some  alterations  and  amendments,  incorporated 
into  the  commercial  code  of  1807.  Since  the  publica- 
tion of  the  new  code,  M.  Pardessus  has  written  a  valu- 
able commentary  on  this,  as  well  as  on  other  parts  of 
the  code.  He  writes  without  any  parade  of  learning, 
and  with  the  clearness,  order  and  severe  simplicity  of 
Pothier.  There  is  also  a  clear  and  concise  summary  of 
the  law  concerning  negotiable  paper  in  M.  Merlin's  Re- 
pertoire de  Juritprudence,  under  the  title  of  Leltre  et  BU- 
let  de  Change.  Thompson's  treatise  on  the  law  of  bills 
and  notes  in  Scotland,  combines  the  Scotch  and  English 
law  upon  the  subject,  and  is  spoken  of  in  very  hi^ 
terms  by  persons  entirely  competent  to  judge  of  its 
value.  The  law  concerning  negotiable  paper  has  at 
length  become  a  science,  which  can  be  studied  with  io- 
finile  advantage  in  the  various  codes,  treatises  and  judi- 
cial decisions ;  for,  in  them,  every  possible  view  of  the 
\  A,i^octrine,  in  all  its  branches,  has  been  considered,  its 
yWvTules  established,  and  its  limitations  accurately  defined. 

^^„-  ,<;  .,i--. 

'-      ■'    jL     •  Mr.  Justice  Story,  in  hit  TrealiHis  on  Bill*  ofEtcliBnga  and  Fromiaaorj 

I-     Hol«,  haB  enriched  his  work  wiib  copious  cilalioiu  and  illuiUBliaoi  dnirn 

^         fmn  Huinecciiu,  at  well  as  rrom  other  cQniinenuil  civilinm;  sod  they  an 

y  undoubtedly  the  moBl  elaburHie  ncd  complelo  treatiEes  extant  on  ihc  «laiii«D- 

lafT  principle!  of  the  Bubjeci. 

t  See  Htintecii,  Opera,  tome  vi.  infint. 
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OF    THE    TITLE    TO   USaOHANT   TB8SBLS. 

The  utility  of  an  outline  of  the  code  of  maritime  law 
must  consist  essentially  in  the  precision,  as  well  as  in 
the  perspicuity,  with  which  its  principles  are  illustrated 
by  a  series  of  positive  rules.  Every  work  on  this  subject 
will  unavoidably  become,  in  a  degree,  dry  and  minute  in 
the  detail ;  but  it  would  be  destitute  of  real  value,  un- 
less it  were  practical  in  its  design  and  application.  The 
law  concerning  shipping  and  seamen,  negotiable  paper 
and  marine  insurance,  controls  the  most  enterprising 
and  the  most  busy  concerns  of  mankind ;  and  it  con- 
sists of  a  system  of  principles  and  facts,  in  the  shape  of 
□sages,  regulations  and  precedents,  which  are  assimi- 
lateit  in  the  codes  of  all  commercial  nations,  and  are  as 
distinguished  for  simplicity  of  design,  and  equity  of  pur- 
pose, as  they  are  for  the  variety  and  minuteness  of  their 
provisions.  I  have  wished  (and  I  hope  not  entirely 
without  success)  to  be  able  to  give  to  the  student  a  faith- 
ful summary  of  the  doctrines  of  commercial  jurispru- 
dence, and  to  awaken  in  his  breast  a  generous  zeal  to 
become  familiar  with  the  leading  judicial  decisions, 
and  especially  with  the  writings  of  those  great  masters 
in  the  science  of  maritime  law,  whose  talents  and  learn- 
ing have  enabled  them  to  digest  and  adorn  it. 

The  law  of  shipping  may  be  conveniently  arranged 
under  the  following  general  heads  :  1.  Of  the  title  to 
vessels.     3.  Of  the  persons  employed  in  the  navigation 
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of  merchant  ships.  3.  Of  the  contract  of  affreightment 
This  arrangemeat  is  very  nearly  the  same  with  that 

pursued  hy  Lord  Tenterden,  in  his  treatise  on 
*]  30     the  subject,  and  which,  'after  comparing  it  with 

the  method  in  which  these  various  topics  have 
been  discussed  hy  other  writers,  I  do  not  think  can  be 
essentially  improved.  It  has  been  substantially  adopt- 
ed by  Mr.  Holt,  in  his  "System  of  the  Shipping  and  Na- 
vigation Laws  of  Great  Britain ;"  and  still  more  closely 
followed  by  M-  Jacobsen,  the  Danish  civilian,  in  his  trea- 
tise on  the  "Laws  of  the  Sea."  The  law  of  shipping, 
as  thus  arranged  and  divided,  will  form  the  subject  of 
this,  and  of  the  two  succeeding  lectures. 

(l.)  Reqttisitet  to  a  valid  title  to  veitels. 

The  title  to  a  ship,  acquired  by  purchase,  (for  title  by 
capture  has  been  already  considered,*)  passes  by  wri- 
ting. A  biU  of  sale  is  the  true  and  proper  maniment  of 
title  to  a  ship,  and  one  which  the  maritime  courts  of  all 
cations  will  look  for,  and,  in  their  ordinary  practice,  re- 
quire.i>  In  Scotland,  a  written  conveyance  of  property 
in  ships,  has,  by  custom,  become  essential ;  and,  in  Eng^ 
land,  it  is  made  absolutely  necessary  by  statute,  with 
regard  to  British  subjects.'^  Possession  of  a  ship,  and 
acts  of  ownership,  will,  in  this,  as  in  other  cases  of  pro- 
perty, be  presumptive  evidence  of  tide,  without  the  aid 
of  documentary  proof,  and  will  stand  good  until  that 


»  Vol.  i.  101—104. 

»  Lord  Siowell,  in  The  Sislera,  5  B«b.  Adm.  Rep.  155.  Storr,  1, 1  Jfc- 
»m'tStpA39.  Wctton  T.  Fenniman,  iiid.  306.  3iMd.i35.  OblT.  EiglB 
Inniniice  CompBuy,  4  iH4.  390.     Cade  dt  Oamnerce,  art  195. 

•  Statute  34  George  III.  e.  68,  and  relucted  3  und  4  WiltJam  IV.  o.  55. 
nee.  3t.  3ce,  also,  Camden  v.  Andersoti,  5  Tirm  Etp.  T09,  The  Sisiera, 
3  Itoh.  Adm.  Sep.  155.  Betl'i  Cotnmentaries  en  tie  io»»  af  Stottand,  Tol, 
L  152.  By  lh«  act  of  congrcts  of  December,  1T9S,  c.  146,  an  inttrumeDt  in 
wriuog  i>  nDcemry  to  ontille  ihe  parchruer  to  a  new  ret;ialer. 
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presumption  be  destroyed  by  coDtrary  proof ;'  and  a 
sale  and  delivery  of  a  ship,  'without  any  bill  of  3ale» 
vritiDg  or  instrument,  will  be  good  at  law,  as  between 
the  parties.''  But  the  presumption  of  title  arising  from 
possession  may  easily  be  destroyed  ;  and  the  general 
rule  is,  that  no  person  can  convey  who  has  do  title ; 
and  the  mere  fact  of  possession  by  the  vendor  is 
not,  of  itself,  •snflBcient  to  give  a  title.  There  is  •181 
no  case  in  the  English  law  in  which  it  has  been 
decided  that  a  transfer  by  parol  is  sufficient  to  pass  the 
title.  Though  the  master  of  a  ship,  aa  we  shall  present- 
ly see,  be  clothed  with  great  powers,  connected  with 
the  employment  and  navigation  of  the  ship,  he  has  no 
authority  to  sell,  unless  in  a  case  of  extreme  necessity  ; 
and  then  he  has  an  implied  authority  to  esercise  hia  dis- 
cretion for  the  benefit  of  all  concerned." 

It  has  frequently  been  the  case,  that  the  sale  of  « 
ship  has  been  procured  in  foreign  coanlries,  by  order 
of  some  admiralty  court,  as  a  vessel  unfit  for  service. 
Such  sales  are  apt  to  be  collusively  conducted ;  and 
dte  English  courts  of  common  law  do  not  regard  them 
as  binding,  even  though  made  honajide,  and  for  the 


*  RobcrtMO  T.  EVcacfa,  4  Sa»ei  Htf.  130.  SdIidd  t.  Buck,  3  Tmml.  SItl. 
Dpon  iodieUsent  in  the  Circuit  Coun  of  lh«  U,  S.  t>r  wamen  for  «  TSTolt,  it 
WM  held,  ibil  ihe  iiuii<rti>;i  of  the  vewel  deteroiiQed  faer  nationit  chnnctef, 
■od  ihtt  ibe  owoet^ip  might  be  proved  in  ihe  ume  manner  u  thil  of  id; 
oAier  chilteL  The  Toael  wu  regiitered  u  an  AroeTican  TesMl,  and  waa 
en  a  whaling  vorage  wilhoat  aliceDN,  and  the  rrgiater  waa  held  lobe 
■nfficieat  evidence  of  liile  to  tueiatn  the  indictment.  United  Statea  v.  Je*- 
kina,  17.  S  dr.  C./sr  JVne.FerJt,  Augnat,  1B38. 

k  Taggard  v.  Loring,  16  Man.  Eep.  336.  Weadevcr  tc.  Hinioa  v.  Hoge- 
boom,  7  Join:  Rtp.  908.  Bixbr  v.  Whitnc]',  B  Pici.  86.  The  principle  is, 
that  properir  in  a  vesKl  may  b«  prenimpiivelj  »iuieined  bj  poeaemion,  or 
other  ittdieia  of  ownenhip  than  the  production  of  the  regtiter.  Aibetl  am 
StippiBjr,  S(b  Amer.  edit  Boaton,  I84S,  p.  113. 

•  Harnan  *'  Holloa,  5  ftp.  N.  P.  Srp.  65.  Reid  t.  Darb]',  10  Eajf, 
t4S.    HobertaoD  i.  Clarke,  I  BingUat,  445,  and  see  ia/re,  i^l^ 
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factual  as  w^ell  as  the  intended  benefit  of  the  parties  in 
J  interest.  They  hold,  that  there  is  no  adequate  founda- 
'^lioQ  for  such  authority  in  the  legitimate  powers  of  the 
admiralty  courts.  They  have  no  such  power  by  the 
law  of  nations,  and  no  such  power  is  exercised  by 
the  Court  of  Admiralty  at  Westminster.*  Lord 
Stowell,  on  the  other  hand,  considered  the  practice 
which  obtained  in  the  vice^dioiralty  courts  abroad, 
^K,  V  of  ordering  a  sale,  under  the  superiotendeDce  of  the 
^  O  court,  to  be  veiy  convenient  when  the  fact  of  necessity 
\  y  was  proved  ;  and  he  seemed  to  consider,  that  it  would 
^  ofi  ^^  ^  defect  in  the  law  of  England,  if  a  practice  so  cod- 
Z  ^  ducive  to  the  public  utility  could  not  legally  be  main- 
"i  ,  jj  tained.  The  Coort  of  Admiralty,  feeling  the  expedi- 
^^  *  ency  of  the  power,  would  go  far  to  support  the  title  of 
M  the  purchaser.''    The  proceeding,  which  is  condemned 

^  '^      by  the  courts  of  law,  is  a  voluntary  proceeding,  insti- 
*    ^      tuted  by  the  master  himself  on  petition  for  a  sale, 
»3^^      founded  on  a  survey,  proof  and  report  of  the  unnavigable 
^^  and  irreparable  condition  of  the  vessel.     It  is  es- 

j   ^      "ISS  sentially  the 'actoftbe  master,  under  the  auziliaiy 
^  sanction  of  the  court,  founded  merely  upon  a  sur- 

vey of  the  ship,  to  see  whether  she  be  seaworthy ;  and 
it  is  to  be  distinguished  from  the  case  in  which  the  ad- 
^  miralty  has  regular  jurisdiction  of  the  subject,  by  a  pro- 
^  -^  ceeding  in  rem,  founded  on  some  adverse  claim.  In 
such  cases,  the  power  of  sale,  in  the  sound  discretion  of 
the  court,  is  indisputable,  and  binds  all  the  world. 
This  is  a  proposition  of  universal  law,  founded  on  the 


n 


^5-» 


>,Reid  T^Q»rby.  10  BatCi  Srp.  143.    Morris  t.  RobiiwoD,  3  Bonm.  f 
j-iCrat.  196. 

b  Finn;  and  Btmira,  1  E4».  Aikn.  Sif.  IIT.    Th>  Wirrior,  3  Dtim, 
986.  393.  99S.    Sloir,  J.,  ia  (he  cuo  of  llu  Schootier  TiltOD,  5  Mtmn, 
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commercial  intercourse  of  states,  and  tbe^'iu  gentivm.* 
So,  as  we  haye  already  seen  in  a  former  volume,''  cap- 
ture by  a  public  enemy  divests  the  title  of  the  tnis 
owner,  and  traosfers  it  to  the  captor,  ailer  a  regnlar 
condemnation  by  a  prize  court  of  the  sovereign  of  the 
captor." 

Upon  the  sale  of  a  ship  in  port,  delivoTy  of  possession 
is  requisite  to  make  the  title  perfect.  If  the  buyer 
sufiers  the  seller  to  remain  in  possession,  and  act  as 
owner,  and  the  seller-should  become  bankrupt,  the  pro- 
perty would  be  liable  to  his  creditors,  and,  in  some 
cases,  also  to  judgment  creditors  on  execution.  The 
same  rule  exists  in  the  case  of  the  mortgage  of  a  ship ; 
hot  where  a  sale  is  by  a  part  owner,  it  is  similar  lo  the 
sale  of  a  ship  at  sea,  and  actual  delivery  cannot  take 
place.^  Delivery  of  the  muniments  of  title  will  be 
sufficient,  unless  the  part  owner  be  himself  in  the  a£- 
toal  possession.*  If  the  ship  be  sold  while  abroad,  or 
at  sea,  a  delivery  of  the  grand  bill  of  sale,  and  other 
documents,  transfers  the  property,  as  in  the  case  of  the 
delivery  of  the  key  of  a  warehouse.  It  is  all  the  deli- 
very that  the  circumstances  of  the  case  admit  of;  and  it  ia 
^ving  to  the  buyer,  or  mortgagee,  the  ability  to  take  ac- 


■  Tlie  Court  of  Admirslly  hu  an  uadopbted  rigbl,  in  cues  of  botunnrjr, 
«*l**ge  tod  wagea  braugbt  before  the  court,  to  sell  the  Tend,  end  lo  confw 
a  good  litis  TSlid  Bgiinei  all  ihe  world,  and  wiihoul  ■  detinir  of  Ihe  ahip^ 
rasinet.  Tbia  ia  ihe  mnnicipal  law  oS  England,  and  ibe  marilime  iaw  of  ill* 
driliud  world.  Dr.  Luahinglon,  in  the  cue  of  Tit  Trtaumt,  Janaary,  lIMli 
Jm.  JurUt,  for  Apnl,  I84I. 

a  See  ToL  i.  103. 

■  In  Ihe  CMS  oT  ibe  Altomej  General  t.  Noniedt,  3  Fritt'$  Exehtq.  Jlcfk 
•7,  a  jodidal  aala  of  a  Tcavel  aa  der«liei  bj  the  Inaianea  Court  of  tba  Admi. 
tiilf ,  wai  beld  (o  bind  eien  tbe  crown's  right  of  seizDre  for  a  pretinu  for] 

*  Vfinaor  t.  McUlUn,  3  Stary  C.  C.  493. 

•  Addi*  *.  Baker,  I  Antt.  Stf.  333.  AhbaU  m  Sfiippaig,  5tb  Am.  adit 
1846,  p.  34. 
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tual  possession,  and  which  he  muat  do  as  sood  as 
*133    possible  'on  the  return  of  the  ship.     If  the 

buyer  takes  possession  of  a  ship  sold  while  at 
sea,  within  a  reasonable  time  after  her  arrival  in  port, 
bis  title  will  prevail  against  that  of  a  subsequent  pur- 
chaser  or  attaching  creditor.*  But  the  buyer  takes 
subject  to  all  encumbrances,  and  lo  all  lawful  con- 
tracts made  by  the  master  respecting  the  employment 
and  hypothecation  of  the  ship  prior  to  notice  of  the 
transfer.'' 

The  English  cases  speak  of  the  transfer  of  a  ship  at 
sea  by  the  assignment  of  the  grand  bill  of  sale,  and 
that  expression  is  understood  to  refer  to  the  instrument 
whereby  the  ship  was  originally  transferred  from  the 
builder  to  the  owner,  or  first  purchaser.  But  the 
American  cases  speak  simply  of  a  bill  of  sale,  and 
usually  refer  to  the  instrument  or  transfer  from  the  last 
proprietor  while  the  vessel  is  at  sea,  and  which  is  suffi- 
cient to  pass  the  property,  if  accompanied  by  the  act 
of  taking  possession  as  soon  as  conveniently  may  be 
after  the  vessel  arrives  in  port.« 

(9.)  Who  i$  liable  at  otentr. 

Tliere  is  no  doubt  that  the  owner  is  personally  liable 
for  necessaries  furnished,  and  repairs  made  to  a  ship, 


>  Ei  pine  Hktihawi,  3  V—ey,  979:  Hill  t.  Gorner,  CM«'*  S.  X.  931. 
Hair  t.  Gleanie,  4  Mmdt  ^  Selu.  340.  Soj  t.  Sein,  9  Fiek.  4  JU«H 
M  SUp^g,  Sth  Am.  edit  1846,  p.  37. 

t  Mair  y.  Glennie,  4  Mnult  j-  Stlm.  340.  3aj  T.  Fiirburn,  9  Smnt.  ^ 
Aid.  193.  Atkiiuon  v.  Malmg,  S  Term  Sep.  469.  Portland  Bank  v.  Stubba, 
t  Matt.  Etp.  432.  Pmnam  i.  Dutch,  8  Matt.  Rep.  9B7.  BadUm  t.  Tachet, 
I  Fiet.  Ftp.  396.  Ai  to  dabia  wbieh  are,  by  ihe  Fi«nch  law,  priTilegfld, 
■nd  lleM  on  tba  abi[i,  aea  in/m,  168. 

•  Parlland  Bank  y.  Sucey,  4  Matt.  Srp.  6G3.  Whaolor  t.  Samner,  4 
Maim,  183.  A  bill  of  lale  of  a  riilp,  with  her  apparel,  appurtraancea.  ftc., 
incladaa  alt  (hings  tbal  are  necaaaary  and  incjdenlal  to  iba  working  of  the 
•faip.    AbhaU  »n  ^ippinf,  pp.  7, 6.  Sih  Am.  edit.  1846. 
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hj  order  of  the  master  ;*  and  tbe  great  point  for  discus- 
flion  is,  who  le  to  be  regarded  aa  contracting  party,  and 
owner  pro  hoc  Mce.''  The  ownership,  in  relation  to  thig 
sabject,  is  not  determined  by  tbe  register,  and  the  true  , 

qnesiion,  in  matters  relative  lo  repairs,  is,  "  upon  whose  \f(.  dL*-  ^  ^ 
credit  was  the  work  done."*  Nor  is  a  regular  bill  <*f  xi'^^j-ixwf''' 
sale  of  the  property  essential  to  exempt  the  for-  /  »   a 

mer  owner  'from  responsibility  for  supplies  fur-     'IS*  »*-.  '  ■ 

nisfaed.     But  where  the  contract  of  sale  is  made,  i»*M<*»*  Y***- 

and  possession   delivered,  the    circumstance  that  the  /**"  nt^owi 
naked  legal  title  remains  in  the  vendor  for  bis  security, 
does  not  render  him  liable,  as  owner,  on  the  contracts, 
or  ibr  the  conduct  of  the  master.** 

It  baa  been  a  disputed  question,  whether  the  mort- 
gagee of  a  ship,  before  be  takes  possession,  be  liable  to 
tbe  burdens  and  entitled  to  the  benefits  belonging  to 
the  owner.  In  the  case  of  CAitinty  v.  Slackboume,"  it 
was  held  by  the  K.  B.  that  the  mortgagor  in  such  a  case, 
and  not  the  mortgagee,  was  to  be  deemed  owner,  and 
entitled  to  the  freight,  and  liable  for  the  repairs  and 
other  expensea.     The  same  decision  was  made  by  the 


■  Webeler  i.  Seekamp,  4  fnrnu.  4-  Aid.  353.  The  owner  i>,  of  eourae, 
lutble,  ualeaa  the  credit  a  giyea  10  olben.  So,  the  cepiiin  a  liable  i!  he 
onlen  ifae  repeira,  uiilsu  the  ciedit  vas  given  lo  tbe  ovner.  Eaery  t. 
Cobb,  5  Carr.  ^  Payne,  358.  Coi  v.  Keid,  I  ibid.  603.  For  necemar)' 
aopplie*  to  a  veeeel,  the  owner,  mHler  end  chanerer  are  all  liabla  ;  and  the 
cemedy  againat  eacb  remains  good,  unlesa  credii  be  given  to  one  eicliuJTelr. 
Senebaw  t.  Rnllios,  5  MiOa't  Loaia.  Rtp.  335.  Tbe  owner,  who  hai  ihe 
nere  legal  title,  but  not  tbe  GOntrol  and  managemeDt  of  tbs  tcsuI.  or  Ihe 
right  !o  receive  har  freight  and  aarninga,  ia  not  reiponaible  for  auppliM  tod 
DBceuBrie*.    Duff  v.  Bsyard,  4  WatU  ^  Strg.  240. 

>  Brigp  T.  Williamaon,  7  Banv).  ^  Crtu.  30. 

•  Lord  Tenterden,  in  Jenninga  v.  Griffilba,  .fiyaa  ^  Motdy,  43.  Bmtc 
•t.  Datii,  I  Adalpk.  ^  Eiiit,  319. 

'  Wendovar  t.  Hogeboom,  7  Jahni.  Etf.  308.  Leonardy.  Hnmington, 
lSihid.29fi.    Thorn  y.Kxka,1Coaei,'tStf.G3'i. 

•  1  H.  BUicit.  Btf.  117,  note. 
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C.  B.  ID  Jackson  v.  Vernon.*  But  Lord  Kenyon,  in 
Wetterdell  v.  Dale,*'  entettaiaed  a  different  opinion,  and 
he  considered  the  mortgagee,  whether  in  or  out  of  poa- 
seesion,  to  be  the  owner,  and  entitled  to  the  freight,  and 
bound  for  the  expenses  of  the  ship.  The  weight  of  our 
American  decisions  haa  been  in  favour  of  the  position, 
that  a  mortgagee  of  a  ship  out  of  possession  is  not  liable 
for  repairs  or  necessaries  procured  on  the  order  of  the 
master,  and  not  upon  the  particular  credit  of  the  mort- 
gagee, who  was  not  in  the  receipt  of  the  freight ;  though 
the  rule  is  otherwise  when  the  mortgRgee  is  in  posses- 

sion,andthevesset  employed  in  his  service.'  The 
•135     caseof /"uAer  V.  Willing,*  ha.B  a  strong  bearing 'in 

favourof  the  decisions  which  go  to  charge  the  mort- 
gagor; for  it  was  held  that  a  mortgagee  of  a  ship  at  sea 
did  not,  merely  by  delivery  of  the  documents,  acquire 
such  a  possession  as  to  be  liable  to  the  master  for  wa- 
ges accruing  after  the  date  of  the  mortgage.  The  con- 
tract was  with  the  mortgagor,  and  there  was  no  privi^ 
between  the  master  and  the  mortgagee,  before  posses- 
sion taken,  sufficient  to  raise  an  assumptiou.  A  similar 
decision  was  made  by  Ch.  J.  Abbott,  in  Martin  v.  Pax- 
ton,  and  cited  in  the  Pennsylvania  case.  The  case  of 
Tke  Mohawk  Insurance  Company  v.  Eeiford,  decided  in 
the  Court  of  Common  Pleas,  in  thecityof  New-Tork,  in 
1838,  and  the  cases  of  Thorn  v.  Hicks  and  Lord  v.  Fer- 


'lH.BUela.IUf.nA. 

k  7  Term  Stp.  306.  Id  Dean  t.  H'Gfaie,  4  SitighaM,  45,  S.  C.  IS  B. 
Mevrt,  185,  ii  wai  beld.  tbtt  on  a  morigage  of  ■  ahip  al  sea,  and  posaeMloii 
Mkan.  llw  ttccruiDf  freight  paaaed  (o  ihe  mangagee,  aa  iDcident  lo  tbs  abip. 

•  M-Inl)rra  v.  Scolt,  8  Jolm.  Stf.  I5B.  Chimplrnv  Butl^,  IS  ibid.  ]G9. 
Sing  V.  FiaiikJIn,  3  HaWt  iV.  T.Rrp.  1.  Tucker  t.  BuBington,  15  ATaa. 
Stf.4n.  Culwn  T,  Bonie; ,  6GrtenUaf,  4T4.  Winalnw  *.  Tarinx,  18 
JlfiriiM  E.  133.  Cut]«r  *.  Thnrio,  90  Id.  313.  MUn  *.  Spinoli,  4  BiWi  N. 
r.  Stj>.  177. 

i  S  Serg.  ^  SawU,  116.  A  mortgagor  in  poxM&lon  ai  a  Teia«l  mar 
plcdga  Iha  freigbt.    Keilh  t.  Mnrdocb,  Wktat.  Dig.  566,  pi.  11. 
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gjutm,*  show  that  the  rule  is  considered  to  be  settled  in 
New- York  and  New-Hampshire,  that  a  mortgagee  out  of 
possession  is  Dot  liable  for  services  rendered,  or  neces- 
aaiies  furnished  to  a  vessel,  on  the  credit  of  the  mort- 
gagor, or  other  person  having  the  equitable  title.  The 
question  seems  to  resolveitself  into  the  inquiry,  whether 
the  circumstances  afibrd  evidence  of  a  contract  express 
or  implied,  as  regards  mortgagees  not  in  possession.  If 
the  claimant  dealt  with  the  mortgagor  solely  as  owner, 
be  caotiot  look  to  the  mortgagee.  To  whom  was  the 
credit  given,  seems  to  be  the  true  ground  on  which  the 
({oestion  ought  to  stand.''  In  a  case  before  Lord  Ellen- 
borough,  in  1816,<^  he  ruled,  tbat  a  mortgagee  not  in 
possession,  and  notknown  to  the  plaintiff,  was  not  liable 
for  stores  supplied  by  the  captain's  order.  The  weight 
of  authority  is  decidedly  in  favour  of  the  mortgagee, 
wbo  has  not  taken  possession ;  and  if  he  has  left  the 
possession  and  control  of  the  ship  to  the  mortgagor,  he 
will  ooi  he  liable  to  the  master  for  wages  or  disburse- 
ments,  or  to  any  other  person,  for  repairs  and  necessa- 
ries done  or  supplied  by  the  master's  order,  where  the 
mortgagor  has  been  treated  as  owner.  If,  how- 
ever, there  has  been  no  such  deaUng  with  *the  '136 
mortgagor  in  the  character  of  owner,  but  the 
credit  has  been  given  to  the  person  who  may  be  owner, 
it  is  a  point  still  remaining  open  for  discussion,  whether 
the  liability  will  attach  to  the  beneficial  or  to  the  legal 
owner.  The  principle  of  the  decision  in  Trewhella  v. 
Roie,^  Vas,  that  a  vendee  of  a  ship,  whatever  equitable 
title  might  exist  in  him,  was  not  liable  for  supplies  fur- 


•  7  Own'*  Btp.  697.    Ring  v.  Franklin,  9  HoU,  I  S.  P.    9  iV.  H.  fi. 
Ml 

•  Bsktt  V.  Buckle.  T  /.  IS.  mort,  349. 

•  Twentfrnan  t.  Hart,  I  Storiit'*  Btf.  36G. 
4  II  Bate*  Rep.  435. 
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nished  before  the  legal  tille  was  conveyed  to  him,  and 
registered  in  ibe  manaer  prescribed  bj  the  registry  acts, 
and  when  be  was  unknown  to  the  tradesman  who  sup- 
plied the  materials.* 

There  are  analogous  ca^es  which  throw  light  upon 
this  subject.  Thus,  in  Toujig  v.  Brander,^  the  legal 
title  remained  for  a  month  after  the  sale  in  the  vendor 
upon  the  face  of  the  re^ster,  because  the  vendee  had 
omitted  to  comply  with  the  forms  prescribed  by  the 
registry  acts.  But  it  was  held,  that  he  was  not  liable 
daring  that  interval  for  repairs  ordered  by  the  captain, 
under  the  direction  of  the  vendee,  and  who  had  no  au- 
thority, express  or  implied,  from  the  legal  owner.  The 
vendee  ordered  the  repairs  in  his  own  right,  and  there 
was  no  privity  of  interest  between  him  and  the  legal 
owner,  and  the  credit  was  actually  given  to  the  vendee. 
So,  again,  the  regular  registered  owner  of  a  ship  wtis 
held  not  to  be  liable  for  supplies  furnished  by  order  of 
the  charterer,  who  had  chanered  the  ship  at  a  certain 
rent  for  a  number  of  voyages.  The  owner  had  divested 
himself,  in  that  case,  of  all  control  and  possession  of  the 
vessel  during  the  existence  of  the  charter-party, 
*137    and  he  had  no  right  under  *it,  to  appoint  the 


•  Tbe  lame  principle  goremed  ihe  decicion  in  Hirtinglan  t.  Fry,  3  £11^' 
kam,  179 ;  and  by  the  Engliih  »laluies  of  4  George  IV,  c.  41,  and  of  G  Georgs 
IV,  c  110,  on  u  troijsfer  of  a  ehip,  or  any  interest  therein,  bj  mortgage  or 
Bi>iKnii»aI,  in  trust,  by  way  of  lecurity  for  a  debt,  iho  enlry  in  the  book  of 
Kcialry  ia  >o  10  stale  it,  and  the  mortgagee  or  tnislee  ghall  not  bf  reaaoD 


IS  owner,  except  ai 


&r  as  to  render  [he  seeurily  mailBfale.  Under  [hen  ai 
the  mortgagor  and  mongageo  ore  more  disiincily  severed  than  ihey  were 
befora,  and  a  morlgagot  doea  not  cease  10  be  owner.  Irving  t.  Richardson, 
S  Barmt.  ^  Adalph.  193.  I4o  act  of  bankruptcy,  ejnimilted  hy  the  norl- 
gagor  aficr  tbo  tegislry  of  tbe  morlgsge  or  asfiTnment,  to  alTect  the  aecurity. 
This  proviwon  is  cootiniied  in  tfas  conMlidaied  rogiairy  Katme  of  3  and  4 
William  IV.  c.  55.  aec  43,  43. 
k  Ba$ei  Sep.  10. 
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captain.*  The  question  in  these  cases  is,  whether 
the  owner,  by  reason  of  the  charter-party,  has  di- 
vested himself  of  iheownershipj^roAacuKT?,  and  whether 
there  has  beea  any  direct  contract  between  the  parties,  a    ] 

varying  the  responsibility.  f^C" 

In  Valejo  v.-Wkeder,^  the  court  proceeded  on  the 
ground  that  the  charterer  wsis  owner  pro  hac  vice,  inas- 
mach  as  he  appointed  the  master.  The  subject  was 
much  discussed  in  M'ltuire  v.  Brovm,'^  and  it  was  held, 
ijaat  wherer  by  the  terms  of  the  chartei^party,  the  ship- 
owoer  appoints  the  master  and  crew,  and  retains  the 
mana^ment  and  control  of  the  vessel,  the  charter  was 
lo  be  considered  as  a  covenant  to>  carry  goods.  But 
where  the  whole  managetneut  is  given  to  the  freighter, 
it  is  more  properly  a  hiring  of  the  vessel  for  the  voyage, 
and  in  such  case  the  hirer  is  to  he  deemed  owner  fbrthe 
voyage.  In  HalUt  v.  The  Columbian  Inauranee  Contpany,^ 
the  owner  of  the  vessel,  by  the  charter-party,  let  the 
whole  vessel  to  the  master,  who  was  to  victual  and  man 
ber  at  his  own  expense,  and  have  the  whole  manage- 
ment and  control  of  her,  and  he  was  held  to  be  the  own- 
er tor  the  voyage ;  and  a  similar  decision  was  made  in 
Tt^ard  V.  Loring.*  The  case  of  Fletcher  v.  Braddick,' 
adopted  the  same  principle  which  had  been  laid  down 
byCh.  J.  Lee,  in  Tarisk  v.  Crawford^  and  it  was  de- 
clared that  the  ownership,  in  respect  to  all  third  per- 
sons, remained  with  the  original  proprietor,  when  the 
vessel  was  supplied  and  repaired  by  the  owner,  and 


*  Fraxer  t.  Hanh,  13  BatC*  Rtf.  338.  RegisMred  ownerahip  u  frimt 
S»at  eiidenca  of  liabiliijr  for  tlia  reptin  of  b  diip,  but  ii  niBjr  be  isbutied  by 
Aowugtiwtihe credit wusiv«Delwwhere.  Coz t. Reid,lJIy«B ^itbidy, 
199. 

»  Cmtt-  Sep.  143.  •  16  Man.  Stp.  336. 

*  1  Jakat.  Btp.  S39.  tSSo».4-  PalL  183. 

*  S  Joint.  Btp.  VIZ  I  Sir.  Btf.  136L 
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navigated  bjr  a  ma£tet  and  sailors  provided  and  paid 
for  by  him.  In  that  case,  the  ship  was  chartered 
*13S  by  the  'commiasioQers  of  the  navy,  who  placed  a 
commander  id  the  navy  on  board,  and  the  master 
waa  to  obey  his  orders  ;  but,  with  regard  to  third  per- 
sons, it  was  still,  notwithstanding  that  very  important 
fact,  considered  to  be  the  ship  of  the  owners,  and  they 
were  held  answerable  for  damage  done  by  the  ship. 
This  highly  vexed  question,  and  so  important  in  its 
consequences  to  the  claim  of  lien,  and  the  responsibili- 
ties of  ownership,  depends  on  the  inquiry,  whether  the 
lender  or  hirer,  under  a  charter-party,  be  the  owner  of 
the  ship  ibr  tbe  voyage.  It  is  a  dry  matter  of  fact 
question,  who,  by  the  charter-party,  has  the  possesion, 
command  and  navigatbn  of  the  ship.  If  the  general 
owner  retains  the  same,  and  contracts  to  carry  a  cargo 
on  freight  for  the  voyage,  the  charter-party  is  a  mere 
affreightment  sounding  in  covenant,  and  the  freighter 
is  not  clothed  with  the  character  or  legal  responsibiliiy 
of  ownership.  The  general  owner,  in  such  a  case,  is 
entitled  to  the  freight,  and  may  sue  the  consignee  on 
the  bills  of  lading  in  the  name  of  the  master,  or  he  may 
enforce  his  claim  by  detaining  the  goods  until  payment, 
the  law  giving  him  a  lien  for  freight.  But  where  the 
freighter  hires  the  possession,  command  and  navigar 
tion  of  the  ship,  for  the  voyage,  he  becomes  the  owner, 
and  is  responsible  for  the  conduct  of  the  master  and 
mariners ;  and  the  general  owner  has  no  lien  for  the 
freight,  because  he  is  not  the  carrier  for  the  voyage. 
This  is  the  principle  declared  and  acted  upon  in  the 
greatly  litigated  and  very  ably  discussed  case  of  Chryt- 
tiey.Leum;*  and  it  is  the  principle  declared  by  the 
Supreme  Court  of  the  United  States,  in  MarcardicT  ■v. 
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3^  Chetapeake  Imurance  Company,^  and  Qraeu  v.  Pal- 
mer,*"  and  followed  generally  by  the  courtt  of  justice  in 
this  couniry.e  It  may  be  considered  as  the  sound  and 
MUled  law  on  the  subject.' 


•  8  Cntnei'M  Rtp.  39. 
»  8  Wheat.  Rtf.  605. 

*  Pitkin  T.  Bninerd,  5  Cmn.  Sep.  451.  Cliiluon  v.  Edei,  4  Onvrn'*  Stp. 
470.  Rnriiiddi  V.  Toppan,  15  Man.  Sep.  370.  EmvTj  r.  Hn«r,4  Oreai- 
ImT*  Rep.  407.  Uoder  v.  Clsik.  1  miPi  N.  ¥.  Sep.  355.  Lord  Team. 
den,  in  Colvin  v.  Newborry,  6  Bligh'a  Sep.  (N.  SO  189.  Tha  Schooner 
ToIanleeT  and  cargo,  1  Sumner,  566,  SG9.  In  Ihe  caaa  of  certain  togi  of 
nuhc^inr,  3  Samner,  596,  597,  it  was  deeidad,  Ihal  where  the  owner  of  ■ 
ebarlered  venel  haa  a  lien  for  freight,  the  conaignee  cannat,  by  a  writ  of  re. 
pletiD,  wilbdrnw  tbe  cargo  frota  the  juriidiclion  of  the  admiiallf  court ;  and 
Aac  tha  owner  of  the  Tesaet  ii  preaumed  to  be  the  owner  for  the  voyage,  un- 
ICM  (he  chartdr.parif  coDlains  clear  eridenee  of  an  iDteniion  to  make  tha 
chatterer  owner  for  the  vojra^ ;  and  thai  the  ownor  has  a  lien  on  the  cargo 
ftr  the  amoDnt  due  bj  the  charler-partjr,  uitleu,  by  the  lerma  of  ibe  intlru- 
ment,  deliiery  of  the  eargo  ia  to  precede  pnfinenl  of  tbe  Ireigbl,  end  the 
owner  ti  diveiled  of  the  poneation  of  die  good8,'wid>oat  the  right  lodatin 
imnMdiale  pif  mem ;  that  a  atipulalion  that  the  freight  ia  to  be  paid  in  Gre 
daji  after  the  retarn  and  discharge  of  ihe  teasel,  ia  not  a  contract  to  gJTS 
credit  ao  oa  to  diaplaee  Ibe  lien  ;  and  that  the  atipuladon  to  discharge  Ihe 
tmrgo,  ia  ■imp)}'  to  unlade,  and  not  to  delirer  it. 

a  la  Manaehnaalla,  tbe  cbailerer  of  a  vesael  ia  deciared  to  be  the  owner, 
in  napeet  to  reapontibility  for  embenlenienta  b;  the  crew,  in  case  he  qbt)* 
gate*  the  Teaaei  at  hta  own  eipenae.  Sevittd  Staluttt  of  1835,  part  1.  c. 
32.  aec,  3.  The  litigated  qoeation,  who  are  to  be  canaidered  aa  tbe  reapon- 
■ibie  ownen  of  the  ehip  for  repain  and  aeceeurtea,  ia  coniidered,  and  the 
BnmerotB  aiithoriliea  cited  and  ratiewed  in  Abhotl  m  Shipping,  5th  Amer. 
adit.  BoatoD,  1B46,  pp.  3B— 70.  In  that  esme  work,  pp.  377,  37B,  379,  tbe 
learned  editor.  Sergeant  Sbae,  obeenea,  ana  reriaw  of  the  Engliah  deciiiona 
Tevpeeting  the  abip  owner'i  lien  for  freight,  that  there  is  great  contrariety  and 
almoet  inextricable  confUclia  iba  eonitraclioD  of  the  charter-party;  that  the 
maritime  law  ia  founded  upon  the  principle,  lint  tbe  maater  is  the  servant  of 
the  owner,  and  is  entrusted  with  authority  over  the  property  in  his  charge ; 
uid  by  bia  conlract  with  aub.freighlera  Ihe  owner  of  a  chartered  ship  i» 
bound,  and  fur  miaconduct  in  faim,  or  in  the  marinera  engaged  by  him,  the 
ownen  are  re*punaible  to  the  extent  of  the  value  of  the  ahip  and  freight  [  and 
yet,  ibal  by  aubde  dislinctioni,  the  poeaeaaion  of  the  mailer  Is  made  oat  not 
(o  be  tbe  poaaessioa  of  the  owner,  and  learned  judgea  have  delerminod  againat 
Ae  ahip  owners  lien  for  freight,  and  against  hia  liability  for  the  acta  of  tha 
jnaater  ;  that  the  maritime  law  of  France  and  England  ia  founded  Dpon  the 

Vol.  in.  14 


ny  Google 


•139  OF  PERSONAL  PROPERTY.  [Put  T- 

*(3.)   Of  the  aalom-houte  documentt. 

The  United  Btatee  have  imitated  the  policy  of  Eng- 
land, and  other  commercia]  nations,*  in  conferring  pe- 
culiar privileges  upon  American  built  ships,  and  owned 
by  our  own  citizens  ;  and  I  shall  now  examine  the  acts 
of  congress,  so  far  as  they  go,  to  ascertain  the  title  to 
American  ships,  and  the  mode  of  transferring  that  title. 
The  object  of  the  registry  acts  is  to  encourage  our  own 
trade,  navigation  and  ship-building,  by  granting  pecu- 
liar or  exclusive  privileges  of  trade  to  the  flag  of  the 
United  States,  and  by  prohibiting  the  communication  of 
those  immunities  to  the  shipping  and  mariners  of  other 
countries.  These  provisions  are  well  calculated  to  pre- 
vent the  commission  of  fraud  upon  individuals,  as  well 
as  to  advance  the  national  policy.  The  registry  of  all 
vessels  at  the  custom-house,  and  the  memorandums  of 
the  transfers,  add  great  security  to  title,  and  bring  tbe 
existing  state  of  our  navigation  and  marine  under  the 


dril  Uw,  and  Fothlar  {Charter  Farlie,  p.  1.  aec.  5)  holds,  ihat  in  tbe  loeatio 

ret  el  aprTerum,  and  the  localio  eprrit,  the  obligviionB  o[  ibe  mister  and  the 
merchani  ara  ihe  came.  In  iha  French  cbaiier-partf ,  tbe  proprieiar  of  ilie 
ahip  engagea  to  emplof  bei  in  (he  same  aerrice  or  [he  freighter,  in  Ihe  aame 
iray  as  Ibe  owner  of  a  coach  engages  to  carry  gooda  or  psasengera.  (CW( 
ie  Commerce,  art.  273.)  The  eervice  of  the  master  and  mariner*  go  with  Ui« 
service  of  tbe  ship,  but  they  do  not  ceaee  la  be  the  servants  o(  the  owner,  to 
Thorn  the  lien  Tor  freight  and  the  reEponiibililiea  of  owner  attach.  The 
learned  Sergeant  seems  (o  think  mosi  faTourabiy  of  the  latter  doctrine,  and 
for  the  removal  of  double,  be  recommendean  cipreas  aEteementin  thechar- 
ter.parff,  aa  waa  done  in  the  case  of  Small  v.  Woates,  9  Bing.  574,  nhich 
avoided  ihe  vexstioue  question,  and  vested  the  o«nen<hip  fully  in  the  oH|^nst 
owner,  and  gave  him  a  right  of  lien,  without  considering  Ibe  question  whether 
the  poeaeHion  of  the  ship  remained  in  him  or  lisd  pssaedio  ihe  chariercr. 

*  Mr.  Prescoll  refers  to  a  Spnnisb  law,  or  pragmatic,  ss  early  as  llie  ye*T 
1500,  prohtbiiing  all  penons,  wbether  naiives  or  foreigners,  from  shipping 
gDoda  in  foreign  bollomi  from  a  pert  where  a  Spsnish  ship  could  be  ob- 
tained. The  object  of  ihe  law,  tike  ihe  English  famous  navigation  act,  waa 
to  exclude  foreignera  from  the  csrrring  trade.  Another  pregmallc,  of  1501, 
prohibited  the  sale  of  vaasels  to  foreignera.  Prrieod'*  Frrdinand  and  I*m- 
btOa.  ToL  iii.  453. 
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Tiev  of  the  general  government.     By  these  regulations, 
tbe  title  can  be  efiectually  traced  back  to  its  origin.' 


*  A  hiatorical  view  of  Ihe  laws  of  England,  wilh  regard  lo  ahipping  aod 
ntngatioa,  ii  givan,  with  admirable  clearnMa,  methud  and  accuracf,  by  Mr. 
fntwa,  in  hit  "  Hiilotyoftie  Lam  of  Skipjiing  and  Navigation,"  publiehed 
in  1793  j  and  [he  palicp  of  thai  ayalatn  he  considers  to  have  been  vindicated 
and  liiumpbantlf  sustained,  in  the  incrsase  of  ibe  English  shipping,  the  ez. 
lennoD  of  thair  foreign  navigation  and  trade,  and  the  unriialted  strength  of 
their  aaT7-  The  policy  of  the  Briliah  slatulet  waato  creaieikilfuUnd  bsrdr 
•eamen,  and  lo  coaGae  (be  privileges  of  Englieh  trade,  aa  far  as  was  consist, 
ant  with  the  eitent  of  it,  to  British  boill  shipping.  Bat  llie  qiiaotity  of  Bri. 
Ml  bnilt  shipping  was  not  at  Grst  adequate  to  carry  on  the  whc^e  trad«  of 
the  eonntiy,  and  It  became  a  aecondary  object  to  confer  prlvilegea  on  foreign 
built  ahipa  in  British  ownerebip.  In  proportion  ui  Brttiah  built  shipping  in> 
ereaaed,  tbe  privileges  conferred  on  foreign  built  sbips  in  British  ownership 
were  from  time  to  lime  leatrieted.  The  English  nivigndon  law*,  prior  to 
the  famona  oavigatioa  act  of  the  repnblicaa  parliament  of  1651,  and  adopted 
by  tbe  atamte  of  12  Cbariea  U  c.  18,  were  emde  and  undigested.  Tbey  . 
eommencod  with  the  statute  of  5  Richard  IL,  and  in  the  earlier  acta,  th« 
pnference  of  English  ahipe  and  mariners,  in  English  imports  and  Mports, 
was  given  io  aimple  andabaolute  terms,  and  they  kept  impioTiag  in  accuntoy 
if  deacription  and  justness  of  policy,  down  to  tbe  time  oT  tbe  registry  acta. 
He  navigation  aet  of  Charles  II.  deMiibed  what  were  English  built  and  Eng- 
lidi  owned  shipa,  and  in  what  eaaea  a  foraign  built  ahip,  owned  by  an  Engliah 
antgect,  ahonld  have  the  privileges  of  an  Englieh  ahip.  Tbe  act  did  not  re- 
qoire  any  fDreigii  shipa  to  be  regiiteTed;  but  a  foreign  built  ship,  unleM 
ragiatersd,  was  lo  be  treated  aa  an  alien  ship,  (hough  owned  by  a  British  sub- 
ject The  statute  of  36  Oeoige  III.  c  60,  waa  framed  by  the  elder  Lord 
liiveipoot,  and  it  gave  riee  lo  tbe  treatise  of  Mr.  Reeve,  who  dedicated  hi* 
WOTk  to  that  distinguished  nobleman,  Tbe  navigation  act  of  Charles  II.  only 
required  ships  to  be  the  jireperty  of  British  auhjecis ;  but  in  the  progreas  of 
the  system,  the  qualification  of  being  Britiah  built  waa  added.  Tbe  one  en- 
eonraged  British  aeamen  and  merchants,  but  the  other  encouraged  Uao  Bri- 
tiah ahip-bnilding.  Tbe  statute  of  36  George  III.  declared  tbit  tbe  time  had 
come,  when  the  policy  of  employing  British  built  shipping  exclusively  in  the 
oommeree  of  tbat  country,  ought  lo  be  carried  to  the  utmost  ailent,  and  it 
accordingly  enacted,  that  no  foreign  built  ship,  except  priaea,  nor  any  ship 
bnilt  upon  a  foraign  bottom,  although  Britiah  owned,  should  be  auy  longer 
entitled  to  an;  of  the  privilegea  or  advantages  of  a  Brltiib  bnilt  ship,  or  of  a 
sbip  owned  by  British  subjects.  Thie  atatats  likewise  introduced  into  Iho 
Eoropaan  trade  tbe  necenity  of  a  register,  whieh  had  been  introduced  Into 
the  plantation  trade  by  the  statute  of  7  and  8  William  IIL  c  23.  Tba 
leneral  principle  eataUtshed  by  the  act  of  16  George  IIL  waa,  that  all  Britiah 
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The  acU  of  Ctmgress  of  Slst  December,  179S,  and 

18th  February,  1793,  constitute  the  basis  of  the 

*I41    regulations  in  this  'couatiy  for  the  foreign  aai 


•hips,  with  aame  faw  exevptioiu,  AoM  b«  ngiaLarad,  mnd  m  MitifiMU  «t 
the  regiair)'  obuinad  in  tb«  pott  to  whioh  the  ahip  b«loDK«d.  All  ahipa  an- 
lilUd  and  raquired  (o  b«  regialcred,  were  mads  auhject  to  forfeiiara  for 
alMtnpliiig  to  procMd  xo  aes  wiihoui  a  Btiiithregiatei.  All  afaipa  Dot  antiiM 
to  tha  privilegca  of  Britiah  built  or  Biitiah  owned  aliipa,  and  all  ahipa  oat 
ngiaWred,  allbough  owoed  by  Britiah  aniyecia,  were  to  ha  daemed  alien 
abips,  and  liable  to  the  same  peaaltiea  and  fuifeiturea  aa  alien  afaipe.  BiitMl 
•ahjeeta  might  atill  employ  foreign  ahipa  in  nenlral  inde,  aulgecl  onlr  to  tha 
alien  dntiea.  The  atatule  furthsT  reqtiUed  (bat,  upon  ever;  alteration  of  the 
property,  an  endoteement  waa  to  be  made  npon  die  ragiair]',  and  a  memo, 
randum  thereof  entered  at  the  cnaiota-honae  ;  and  that  upon  every  tranafer, 
in  whole  oi  in  part,  the  certificate  of  the  regiairy  waa  to  be  aet  ont  ta  the 
billoTaale.  The  autule  <rf34  George  III.  c.  66,  wM  an  enlargement  cf  the 
•tatuie  of  36  Georga  IIL,  aitd  it  contained  aeveral  prorkknw  for grasiing  new 
certlficaMa  upon  a  tranefei  of  property,  and  it  reguleted  thoae  caae*  only  in 
which  a  title  to  a  certificate  had  been  given,  and  a  certificate  waa  reqaired 
to  be  ohtained,  and  it  required  lU  regietered  TeMCll  to  be  navigated  by  a 
Briliah  maater,  and  a  crew  ol  whom  three  fourths  were  British.  The  exist. 
ing  Brili^  regnlatiana  leapeoting  the  regiatration  and  enrolment  of  ahips,  are 
embodied  in  the  act  of  3  and  4  William  IV.  e.  54,  and  the  acta  of  8  and  9 
rictorra,  c  S8,  69,  for  tkt  tneeuragmunt  af  Brituh  Mpping  anrf  timvig*. 
tun,  and  fortherc^tmi^  of  BritUk  vtutU.  Vessels  under  15  tons,  navi- 
gating rivers,  &,t:.,  or  under  30  lona,  in  the  New-Fonndland  fishery,  need 
not  be  registered.  Foreign  ahipa  were  thoae  of  the  build  or  prtie  of  the 
country, orBriliah  built,  and  owned  and  navigated  by  aubjecta  of  Ihecoumry  } 
and  natives  of  India  are  not  deemed  to  be  British  seamen.  And  by  the  act 
of  Sand  9  Vuleria,  c.  93,  for  regulating  Ihe  trade  of  Britiah  paesaauoaa 
sbroad,  the  queen  may  grant  free  pons  In  discretion,  and  give  or  withhold 
the  privilegea  of  the  reciprocity  syalem. 

The  navigation  law*  of  Great  Britain  now  form  a  permanent  and  regular 
code  ;  aod  they  were  involved  in  a  labyrinth  of  atatutea,  and  not  easily  ren- 
dered simple  and  intelligible  to  practical  men,  until  Ihe  atatutea  of  4  Georga 
IV.  c  44,  6  George  IV.  c.  109,  110,  7  George  IV.  c.  46,  and  3  and  4  William 
IV.  e.  54,  55,  aucceaaively  displacing  each  other,  reduced  all  (he  former  pro- 
viaions,  with  allerationa  and  improvemenia,  into  one  consolidated  eyatetn. 
The  regiairy  acts  have  peculiar  aimplicjiy  and  legal  preciaion  for  ataiate  pro- 
ductions of  dial  kind,  and  (hey  are  regarded  by  Engliah  atateamen  and  law- 
yers aa  highly  honourable  to  the  (alenla,  eiperience  and  vigilance  of  Lord 
Liverpool,  who  eetablished  on  solid  fonndaliona  (he  naial  power  and  com- 
mercial auperiori^  of  his  country.    The  code  of  laws  conatilutiDg  Ihe  navl. 
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ooaatiDg  trade,  and  for  the  fisberiea  of  the  United 
States ;  and  tbey  correspond  very  closely  with  the 
provisioos  of  the  Britieh  statutes  in  the  reign  of  George 

in. 

No  vessel  is  to  be  deemed  a  vessel  of  the  United  States, 
or  entitled  to  the  privileges  of  one,  unless  registered,  and 
wholly  owned  and  commanded  by  a  citizen  of  the  United 
States.  The  American  owner,  in  whole  or  in  part, 
eeases  to  ret^n  'his  privileges  as  such  owner,  if  'liS* 
he  uaoally  resides  in  a  foreign  country,  during  the 
continuance  of  such  residence,  unless  he  be  a  consul,  or 
an  agent  for,  and  a  partner  in  some  American  house, 
carrying  on  trade  within  the  United  States.*  The  re- 
gister is  to  be  made  by  the  collector  of  the  port  to  which 
SQcb  ship  shall  belong,  or  in  which  it  shall  be,  and 
founded  on  the  oath  of  one  of  the  owners,  stating  the 
time  and  place  where  she  was  built,  or  that  she  was 
captured  in  war  by  a  citizen,  as  prize,  and  lawfully  con- 
demned or  forfeited,  for  a  breach  of  the  laws  of  the 


lUkiii  ■rMen  of  Engluid,  may  ba  conaidired  u  evbodiad  id  the  aUiuua  at 
3  tnd  4  William  IV.,  uiil  which  are  Mid  to  owe  much  of  the  merit  of  their 
compiUiioa  10  the  indastry  luid  talents  of  Mr.  Hnme,  of  the  board  of  Inds. 
Ai  the  code  prcTioiuly  eiialed,  it  waa  well  digealed,  net  only  in  the  hiaioijr 
of  Mr.  ReeTOB,  to  which  I  b>vs  alluded,  but  by  Lord  Tmttrdn,  in  hia  accu. 
nls  and  authorintive  "  IVtalitt  a/  the  Lav  Tclalae  to  MtrehanI  Shtpi  and 
Seataeu  ;"  and  aliU  more  eireniively,  and  lery  ably,  in  Hall't  "  Sgiltvt  of 
tie  Si^jniig  and  Navigatian  Laiei  of  Great  Britain."  Thai  work  conlaina 
all  the  lawa  on  the  aabjaet,  brought  down  to  the  year  IB30.  Hia  intiodno- 
t0(y  eaaay  ia  a  clear,  but  brief  ayni^ii  of  the  hialory  and  policy  of  the  naii. 
fation  syaieni.  In  the  aiiih  and  wventh  ebaptan  of  (ha  fintTolume  of  Mr. 
Ciitty't  ample  "  Treatite  on  tke  Laat  of  Cammeret  and  MunufmcluTtt,  amd 
CmtTotti  relating  ihereta,"  ne  have  also  a  condenaed  digeat  of  the  aiime 
code  of  DaTigatioD  tawa.  An  abstnctia  given  in  ibe  laat  Am.  edition  of  Ai- 
tfltenfiijipii^,  by  SergeanlShee,  pp.  7510  193,ofthe  enaetmenta  oftbe  laat 
Engliah  Registry  Acta ;  and  lbs  American  editor,  Mr.  Perkina,  haa  added  to 
ba  wnm  tiie  oorreapooding  teetioin  in  the  Ancfiean  Regiatry  and  Navigt- 
lion  Acta. 
^Aetaf  CtngTM*,  3lM  December,  1799,  aec  1,  9. 
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States ;  and  slating  the  owners  and  master,  and  that 
they  are  citizens,  and  that  no  subject  of  a  foreign  power 
is,  directly  or  indirectly,  by  way  of  trust  or  otherwise, 
interested  therein.  The  master  is,  likewise,  in  certain 
cases,  to  make  oath  touching  bis  own  citizenship.* 
Previous  to  the  registry,  a  certificate  of  survey  is  to  be 
produced,  and  security  given,  that  the  certificate  of  such 
registry  shall  be  solely  used  for  the  ship,  and  shall  not 
be  sold,  lent  or  otherwise  disposed  of.  If  the  vessel, 
or  any  interest  therein,  be  sold  to  any  foreigner,  and  the 
vessel  be  within  the  United  States,  the  certificate  of  the 
registry  shEdl,  within  seven  days  after  the  sale,  be  de- 
livered up  to  the  collector  of  the  districf,  in  order  to  be 
cancelled  j  and  if  the  sale  be  made  when  the  vessel  ia 
abroad,  or  at  sea,  the  certi&cate  is  to  be  delivered  up 
within  eight  days  after  the  master's  arrival  within  the 
United  States ;i>  and  if  thetransfer of  aregistered vessel 
be  made  to  a  foreigner  in  a  foreign  port,  for  the  pur- 
pose of  evading  the  revenue  law  of  the  foreign  country, 
it  works  a  forfeiture  of  the  vessel,  unless  the  transfer 
be  made  known  within  eight  days  after  the  return  of 
the  vessel  to  a  port  in  the  United  States,  by  a  delivery 
of  the  certificate  of  registry  to  the  collector  of  the  port.* 

So,  if  a  registered  ship  be  sold,  in  whole  or  in 
*143     part,  *while  abroad,  to  a  citizen  of  the  United 

Slates,  the  vessel,  on  her  first  arrival  in  the  Uni- 
ted Stales  thereafter,  shall  be  entitled  to  all  the  privi- 
leges of  a  ship  of  the  United  States,  provided  a  new 
certificate  of  registry  be  obtained  within  three  days  after 
the  master  makes  bis  final  report  upon  her  first  arrival.' 


■  im.  MC  3, 4.  II. 
k  Aid.  Mc.  6,  7. 

•  Aetaf  Congrt—,  3Ui  December,  1793,  sec  T.  16.    Th«  Hareva^  S 
Wheat.  431. 

*  Act  »ftht  Uniud  State*,  Much  3d,  1803,  mc.  S. 
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if  the  vessel  be  built  witbin  the  United  States,  the  ship- 
carpenter's  certificate  is  requisite  to  obt^n  the  register ; 
and  when  the  ship  is  duly  registered,  the  collector  of 
the  port  shall  grant  an  abstract,  or  certificate  of  such 
registry."  There  are  several  minute  regulations  re- 
specting the  change  of  the  certificate,  and  the  granting 
of  a  new  register,  which  need  not  here  be  detailed  ;^ 
but  when  a  vessel,  duly  registered,  shall  be  sold  or 
transferred,  in  whole  or  in  part,  to  a  citizen  of  the  Uni- 
ted States,  or  shall  be  altered  in  form  or  burthen,  she 
mnst  be  registered  anew,  and  her  former  certificate  of 
registry  delivered  up,  otherwise  she  will  cease  to  be 
deemed  a  vessel  of  the  United  States,  or  entitled  to  any 
of  the  privileges  of  one.  In  every  case  of  sale  or  trans- 
fer, there  must  be  some  instrument  of  writing,  in  the 
nature  of  a  bill  of  sale,  which  shall  recite  at  length  the 
certificate  of  registry,  and  without  it  the  vessel  is  inca- 
pable of  being  registered  anew.e  Upon  every  change 
of  master,  the  owner  must  report  such  change  to  the 
collector,  and  have  a  memorandum  of  such  change  en- 
dorsed upon  the  certificate  of  registry  j  and  if  any  ship 
so  registered  be  sold,  in  whole  or  in  part,  by  way  of 
trust  or  otherwise,  to  a  foreigner,  and  the  sale  be  not 
made  known  as  above  directed,  the  whole,  or  at  least 
the  sbare  owned  by  the  citizen  who  sells,  becomes  for- 
feited.^ 

Vessels  enrolled  and  ficensed,  or  ficensed  only, 
if  noder  "twenty  tons,  are  entitled  to  the  privi-    "111 
leges  of  vessels  employed  in  the  coasting  trade 
or  fisheries.*     Vessels,  to  be  enrolled,  must  possess  the 
same  qualifications,  and  the  same  requisites,  in  all  re- 


•  X«e  of  lit  Unittd  Stata,  3tit  Decamber,  1T9S,  lec  9. 

•  lUd.  MC  14. 

4  £mi  of  tit  Uniltd  StafM,3]ii  Denmbei,  1793,  mc  15, 16. 
••  Aet  of  Congrtit,  Febniarr  ISib,  1193,  mc  1. 
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BfectB,  must  be  complied  with,  a^  are  made  neceuary 
for  the  registry  ef  ships  and  vesseU ;  and  the  same 
duties  are  required  in  relatioa  to  such  enrolments ;  and 
the  ships  enroUed,  with  the  master  and  owner,  are  sub- 
ject to  the  same  regulations  as  are  in  those  respects 
provided  for  registered  vessels.'  Any  vessel  may  be 
enrolled  and  licensed,  that  may  be  registered,  upon  the 
registry  being  given  up ;  and  any  vessel  that  may  bo 
enrolled  may  be  registered,  upon  the  enrolment  and 
license  being  given  }ip.^  In  order  to  obtain  a  license 
for  carrying  on  the  coasting  trade,  or  fisheries,  the 
owner,  or  ship's  husband,  and  master,  must  give  secur- 
rity  to  the  United  States,  that  tbe  vessel  be  not  em- 
ployed in  any  trade  whereby  the  revenue  of  tbe  United 
States  may  be  defrauded ;  and  the  master  must  make 
oath  that  he  is  a  citizen,  and  that  the  license  shall  not 
he  used  for  any  other  vessel,  or  any  other  employment; 
and  if  the  vessel  be  less  than  twenty  tom  burthen,  that  she  ii 
whoUtf  the  property  of  a  citizen  of  the  United  States.  The 
collector  of  tbe  district  thereupon  grants  a  license  for 
carrying  on  the  coasting  trade,  or  fishery/  Vessels 
engaged  in  such  a  trade  or  business,  without  being  en- 
rolled and  licensed,  or  licensed  only,  as  tbe  case  may  be, 
shall  pay  alien  duties,  if  in  ballast,  or  laden  with  goods 
the  growth  or  manufacture  of  the  United  States,  and  shall 
be  forfeited  if  laden  with  any  articles  of  foreign  growth 
or  manufacture,  or  distilled  spirits.^  If  any  vessel  en- 
rolled or  licensed,  proceed  on  a  foreign  voyage,  without 

first  surrendering  up  her  enrolment  and  license, 
*14S     and  being  duly  registered,  *she  shall,  with  her 

cargo  imported  into  tbe  United  States,  be  sub- 
jected to  forfeiture."    The  other  general  provisions  re- 


•  Ibid.  lec.  3. 

k  lliid,  eec.  3.  *  IbtJ,  sac  4. 

<  Aet  if  Cangnu,  Febnurr  ISth,  1793,  sac.  G. 

•  no.  Mc  6. 
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l^tiTe  to  the  rights  and  duties  appertaiaiag  to  tbe  coast- 
ing trade  and  the  fisheries,  need  not  here  be  enuoie- 
rated,  as  my  object  is  to  consider  the  subject  merely  in 
reference  to  the  documentary  title  to  Anterican  vessels. 

It  is  further  provided,  by  the  act  of  March  2,  1797, 
that  whenever  any  vessel  is  transferred  byproceti  of  law, 
and  the  register,  certificate  of  enrolment  or  license,  is 
retained  by  the  former  owner,  a  new  one  may  be  ob- 
tained upon  the  osual  terms,  without  the  return  of  the 
outstanding  paper.  Vessels  captured  and  condemned 
by  a  foreign  power,  or  by  sale  to  a  foreigner,  whereby 
there  becomes  an  actual  divesture  of  the  title  of  the 
American  citizen,  are  to  be  considered  as  foreign  ves- 
sels, and  not  entitled  to  a  new  register,  even  though 
they  should  afterwards  become  American  property, 
unless  the  former  owner  regain  his  title,  by  purchase 
or  otherwise,  and  then  the  law  allows  of  the  restoration 
of  her  American  chuiicter,  by  a  sort  oijtu  foatlmi%ii.»' 
Every  registered  or  unregistered  vessel,  owned  by  a 
citizen  of  the  United  States,  and  going  to  a  foreign  coub- 
tiy,  and,  an  unregistered  vessel,  sailing  with  a  sea- 
letter,  is  entitled  to  a  passport,  to  be  furnished  by  the 
collector  of  the  district.''  But  no  sea-letter,  certifying 
any  vessel  to  be  the  property  of  a  citizen  of  the  United 
States,  can  be  issued,  except  to  ships  duly  registered, 
or  enrolled  and  licensed,  or  to  vessels  wholly  owned 
by  citizens  of  the  United  States,  and  furnished  with, 
or  entitled  to  sea-letters,  or  other  custom-house  docu- 
ments.'! 

The  English  registry  acts  of  36  Geo.  HI.,  and  *4  Geo. 
in.  c.  68,  required  the  certificate  of  the  registry  to  be 


•  Jet  ^  Coagrtm,  Jun*  37,  1T9T.     Opinmi*  of  At  Atl«rnaii  Gtntrti, 
Tol.  i.  394. 

»  Act*  af  Cimgrtu,  June  1, 1T9G,  ind  Mtrch  9,  1803. 

•  Act  af  CongTMt,  March  96,  1810. 
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truly  recited  at  length  in  every  bill  of  sale  of  a  Britisli 
ship  to  a  British  subject;  otherwise  such  bill  of  sale  was 
declared  to  be  utterly  null  and  void  to  all  intents  and 
purposes ;  and  this  was  held  to  be  necessary,  even 

though  the  ship  was  at  sea  at  the  time,  and 
*146     the   vendee   took  *the   grand   bill  of  sale   and 

possession  of  the  ship  immediately  on  her  arri- 
val in  port.*  The  laws  of  the  United  States  do  not  go 
to  that  rigorous  extent ;  and  the  only  consequence  of  a 
transfer,  without  a  writing  containing  a  recital  at  length 
of  the  certificate  of  registry,  is,  that  the  vessel  cannot 
be  registered  anew,  and  she  loses  her  privilege  as  an 
American  vessel,  and  becomes  subject  to  the  disa- 
bilities incident  to  vessels  not  registered,  enrolled  or 
licensed,  as  the  statute  prescribes.  But  where  an 
American  registered  vessel  was  in  part  sold,  by  parol, 
while  at  sea,  to  an  American  citizen,  and  agun  resold, 
by  parol,  to  her  original  owner,  on  her  return  into  port, 
and  before  entry,  that  transaction  was  held  not  to  de* 
prive  the  vessel  of  her  American  privileges,  or  subject 
her  to  foreign  duties,  for,  in  that  case,  no  new  regis- 
ter was  requisite.  It  would  have  been,  except  in  date, 
a  duplicate  of  the  old  one,  and  perfectly  useless.'' 

If  a  ship  be  owned  by  American  citizens,  and  be  not 
documented  according  to  the  provisions  of  the  registry 
acts,  it  is  not  liable  to  any  forfeitures  or  disabilities 
which  are  not  specially  prescribed.  The  want  of  a 
register  is  not  a  ground  of  forfeiture,  but  the  cause  only 
of  loss  of  American  privileges."  Every  vessel,  where- 
ever  built,  and  owned  by  an  American  citizen,  is  entitled 


■  RoUuton  T.  Hibbflrt,  3  IVm  Rtp.  406. 

k  The  Uailsd  Stales  t.  Willinp  and  FraDcia,  4  Cranek't  Jlep.  48. 

•  Haieh  t.  Smitb,  5  Mait.  Bep.  43.  Philips  t.  Ledlay,  1  Wath.  Or.  Bif. 
396.  Willing  t.  United  State*,  Ond.  ISS.  Tbo  ragisisr  ii  the  only  doco. 
ment  which  need  be  on  board  in  tioui  of  peace,  in  compiianca  with  ■  war- 
rant; of  national  ehaneter.    Catlett  t.  Pacific  Ina.  Co.  1  Pajnu,  594. 
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to  a  caatom-house  document  for  protectioD,  termed 
a  passport,  under  the  act  of  June  1,  1796  ;  for  it  ap- 
plies to  "  every  ship  or  vessel  of  the  United  States, 
going  to  any  foreign  country."  As  our  registry  acts  do 
not  declare  void  the  sale  or  transfer,  and  every  con- 
tract or  agreement  for  transfer  of  property  in  any  ship, 
without  an  instrument  in  writing,  reciting  at  large  the 
certificate  of  registry ;  and  as  they  have  not  prescribed 
any  precise  form  of  endorsement  on  the  certificate  of 
registry,  and  rendered  it  indispensable  in  every 
*8ale,  as  was  the  case  under  the  British  statutes  *147 
of  S6  Geo.  IIL  c.  60,  and  34  Geo.  III.  c.  68,  we 
are  happily  relieved  from  many  embarrassing  questions 
which  have  arisen  in  the  English  courts  relative  to  the 
sale  and  mortgage  of  ships. 

There  have  been  great  difficult,  and  some  alternation 
of  opinion,  in  the  Enghsh  courts,  in  the  endeavour  to  re- 
concile the  strict  and  positive  provisions  of  the  statute 
with  the  principles  of  equity,  and  the  good  faith  and  in- 
tention of  the  contracting  parties.*    It  has  even  been  a 


•  Tlie  caeea  of  Rolleitoo  t.  Hibtwrl,  3  Term  Etp.  40&  Camden  t.  ADdar. 
-Ma,  5  ibid.  7D9.  Weilerdell  v.  Dal«,  7  ibid.  306.  Moss  y.  Cbarnock,  3 
Mb*Pi  Stp.  399.  Healh  t.  Hubbard,  4  Eatt'i  Rtp.  110.  Mou  v.  Milla,  G 
Md.  144.  Hiflon  t.  Jickeon,  6  ibid.  511.  Hibberc  t.  Rollnlan,  3  Atb. 
Stp.  571,  and  ihe  opioiona  of  Wood,  B.  and  Heath,  J.,  in  Hubbard  t.  John. 
slone.  3  Taunt.  Btp.  177,  and  of  Lord  Eldon,  in  Ei  parte  Yallop,  15  Viiey'i 
Stp.  GO,  and  Ei  pirle  Haugblon,  17  Vttey'*  Sep.  351,  and  of  Sir  Witliim 
Grenl,  in  11  Vitey'i  Sep.  64!,  may  be  eelecled  aa  aamplea  of  ihe  atricUleaB 
viih  which  (he  staintas  ara  construed,  and  of  the  defeat  of  ionajfile  tranafen 
ofTcaaela,  bj  failnre  (a  comply  with  the  literal  terma  of  the  etalulea.  Tho 
caaesofRolleeton*.  Smilh,4  7VrtnBep.lGl,  Capadoeev.  Codner,  1.Bm.  ^ 
PuiL  483,  Ratchford  *.  Meadowi,  3  Btp.  N.  P.  Bip.  G9,  Bloihnm  t.  Hub. 
bard,  5  £«!'*  Stp.  407,  Rerriaon  v.  Cole,  8  EatCt  Srp.  231,  Robinaon  t. 
HacdoDDell,  5  MauU  ^  Stlw.  338,  Cartia  t.  Ferry,  G  Fticy**  Sep.  739, 
H«auei  V.  GilleaiMe,  11  Fetry'*  Sep.  631.  637,  may  be  aelecied,  on  iha  other 
band,  aa  containing  eridence  of  the  infloence  of  eqaily  upon  tba  aeverily  of 
those  proTiaiona.  But  the  Briti^  regialry  act  of  fi  Geo.  IV.  c.  110.  aec.  31, 
«ad,  •gain,  (he  further  uwnded  and  anbaliintad  alatuts  of  3  and  4  William 
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question  of  much  discussioD,  whether  the  statutes  of  36 
and  34  Geo.  III.  had  not  destroyed  the  common  law 
right  of  conveying  a  ship  by  way  of  mortgage,  like  other 
personal  property ;  and  whether  the  mortgagee  had  not 
a  complete  title,  beyond  the  power  of  redemption,  after 
the  transfer  of  the  legal  title,  according  to  the  prescribed 

form  of  the  endorsement  on  the  certificate  of  re- 
■148  gistry.    "The  language,  in  many  of  the  cases,* 

was  in  favour  of  the  conclusion,  that  there  could 
be  no  equitable  ownership  of  a  ship  distinct  from  the 
legal  title,  and  that  upon  a  transfer  under  the  forms  of 
the  registry  acts,  the  ship  becomes  the  absolute  pro- 
per^ of  the  intended  mortgagee,  and  that  the  terms  and 
the  policy  of  the  registry  acts  were  incompatible  witb 
the  existence  of  any  equity  of  redemption.  But  these 
opinions)  or  dicta,  hare  been  met  by  a  series  of  adjudi- 
cations, which  assume  the  law  to  be  otherwise,  and  that 
the  registry  acts  related  only  to  transactions  between 
vendor  and  vendee,  and  to  cases  of  real  ownership ; 
and  that  an  equitable  interest  in  a  ship  might  exist  by 
operation  of  law,  and  by  the  contract  of  the  parties,  dis- 
tinct from  the  legal  estate ;  and  that  notwithstanding 
the  positive  and  absolute  terms  of  the  endorsement  upon 
the  certificate  of  register,  a  mortgage  of  a  ship  is  good 
and  valid,  according  to  the  law  aa  it  existed  before  the 
registry  acts,  provided  the  requisites  of  the  statutes  be 


IV.  c  54,  miiigated  (he  ■txicUMW  of  lbs  fomwt  prornlan.  It  requirad  lh» 
lull  of  aBla,  or  oibci  indruinenl  of  wiiiing  of  the  sals  of  a  ahip  afiei  rcgiatrj', 
to  contain  a  recjlnl  of  the  cettifieats  of  legiatiy,  or  ihe  principal  conunti 
(hereof,  to  render  ibe  (nnafsr  vilid  ;  bul  with  a  proviao,  (hat  no  IhII  of  ■*!• 
ahould  ba  deemed  void  bf  reaion  of  anjr  error  in  aucb  t«ei(>l,  or  by  (b«  reci- 
tal of  any  fanner  cettificus  of  regiauy,  ina(e*d  of  the  ezia(Jng  ceriifi(»ta. 

■  Lord  EUdon  ■catterelanii^vni  voce*  to  thai  effect  in  Curti*  v.  Ttnj,  & 
Vtmfi  Btp.  739,  Campball  *.~  SitXa,  6  Datt't  P.  C  1 J6.  Ei  parte  YMopr 
15  Vtmy't  Etp.  CO.  £i  parte  HonghtoD,  IT  V*my'i  Btp,  351.  Dixon  v. 
Emrt,  3  Mtmalt't  Sep.  333 
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complied  with.*  Tbe  opinion  of  Sir  Thomas  Pliimer, 
in  Tkompion  v.  Smith,*'  contained  a  very  clear  and 
masterly  vindication  of  the  validity  of  the  mortgage  of  a 
ship  coQsiatently  with  the  preservation  of  the  fonnB  of 
the  rpgistry  acts.  He  efiectually  pat  to  flight  the 
alarming  proposition,  that  since  the  registry  acts  theiQ 
could  be  no  valid  mortgage  of  a  ship ;  imd  he  insisted) 
that  the  defeasance  annexed  to  the  bill  of  sale  ought  t6 
be  fully  endorsed  as  pajrt  of  the  instrument  on  the  certi- 
ficate of  registry,  if  the  ship  be  mortgaged  in  port ; 
ort  if  mortgaged  while  at  sea,  a  copy  of  the  whole  trans^ 
mitted  to  the  custom-house ;  and  that  though  the 
defeasance  should  not  be  noticed  *in  any  of  the  *149 
fbrnis  adhered  to  at  the  office  of  the  customs,  and 
the  instrument  should  be  registered  as  an  absolute  bill 
of  sale,  tbe  mortgagor's  right  of  redemption  would  not 
8ufier  by  the  omission.  But  as  no  such  questbns  can 
possibly  arise  under  the  registry  acts  of  congress,  these 
discussions  in  the  English  courts  are  noticed  only  as  a 
curious  branch  of  the  history  of  the  finghsh  jurispru- 
dence on  this  subject''' 


*  Mail  T.  Glennis,  4  ittnle  j-  Sttw.  340.  RabinMn  t.  MacdoiiDell,  S 
ibid.  338.  Hiy  *.  Fairbairn,  3  Barme.  ^  Aid.  193.  Honkhouoe  t.  Haf,  3 
Bni-  ^  Bittg.  114  A  mortgBBe  of  a  ihip  ia  good  oa  between  Ihs  partiea  10 
the  mongase  without  a  rcgialrr,  under  the  alatule  of  3  and  4  William  IV.  c 
£S.    Liiier  t.  Fafn,  II  Simanr,  348. 

*  1  Moid.  Ck.  Btp.  395. 

*  Id  1833,  Hr.  Trollepe  pubtlahed,  at  London,  a  diaiinel  treatise,  (or  th« 
very  parpDM  of  vindiming  the  validity  of  morlgagce  of  efaipe.  It  was  en^ 
tied,  A  Treatile  en  )Ae  Mortgage  of  Skip*,  at  ageettd  by  lAc  Rtgitlry  Act*  ; 
and  U  coataina  a  new  of  all  the  riiECDanona  on  the  queition.    The  aame 

.  doctnne  ia  maintained  in  Mr.  Pmlei'i  lale  Practical  TYeatite  an  tht  Laa  »f 
MortgBgei,  p.  34.  Mr.  Roll,  in  a  noia  to  hit  SeporUef  Cattt  at  NiriFri«t, 
Tol.  i.  603,  fell  into  the  current  error,  thai  upon  a  conlrict  of  mongige,  ia 
reaped  tn  a  Britiah  regietered  ship,  there  was  no  equi'.]'  of  redemption,  and 
that  the  ship  becams  abnlutfly  the  propcrtj'  of  the  mortgagee,  wiihout  any 
relief  10  be  aiforded  at  law,  or  in  equity ;  bat  subeequenlly,  in  hia  elaborate 
tTMtiae  on  ahipping,  he  attbpla  ihs  doctrine  in  Thompson  v.  Smith,  as  beinc 
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The  registry  is  not  a  document  required  by  the  law 
of  nations  a^  expressive  of  a  ship's  national  character.* 
The  registry  acts  are  to  be  considered  as  forms  of  local 
or  municipal  institution,  for  purposes  of  public  policy. 
They  are  imperative  only  upon  the  voluntary  transfer 
of  parties,  and  do  not  apply  to  transfers  by  act  or 
operation  of  law.''  They  are  said  to  be  peculiar  to 
England,  and  to  the  United  States,  whose  maritime 
and  navigation  system  is  formed  upon  the  model  of 

that  of  Great  Britain.  But  by  various  French 
•X60  ordinances,  •between  1681  and  the  era  of  the  new 

code,  it  was  requisite  that  all  vessels,  in  order 
to  be  entitled  to  the  privileges  of  French  vessels,  should 
be  built  in  France,  under  some  necessary  exceptions, 
and  should  be  owned  exclusively  by  Frenchmen,  and 
foreigners  were  prohibited  from  navigating  under  the 
French  flag ;  and  a  Frenchman  forfeited  his  privileges 
as  such  owner,  by  marrying  a  foreign  wife,  or  residing 
abroad,  unless  in  connection  with  a  French  house.* 
The  register  is  not  of  itself  evidence  of  property,  unless 
it  be  confirmed  by  some  auxiliary  circumstance  to  show 
that  it  was  made  by  the  authority  or  assent  of  the  pei^ 


in  conformity  wiib  the  leltei  and  ipirii  of  (b«  reginrj  aeu.  Roll  <m  SUp. 
ping,  Tol.  i.  306—313.  Tb«  (Wtule  of  6  George  IV.  c.  110,  remond  llw 
difficoltiea  which  attended  the  doclriite  ef  mortgagea  under  ihe  fonner 
■talulea,  by  declaring  that  the  Uanafer  of  ihipa  b;  way  of  mortgage,  or  hj 
Uiignment  in  IruBl  for  pafment  of  debts  dut^  regiatered,  ebonld  be  valid,  and 
pass  the  in  [ate  at  according  to  tbe  purposea  of  Ibe  iranafer.  The  act  of  3  and  4 
William  IV.  e.  54,  which  was  a  aubatitnie  for  the  former,  haa  a  aimilu-  pro. 
viaion.  Tbe  treatise  of  Mr.  WillLinion,  on  "  The  Law  of  Shipping  t«  il  t^ 
late*  to  the  Building,  Regiitiy,  Sale,  TranaTer  nod  Mottgase*  of  Britidi 
Shipa,  &C."  i>  racommended  to  ihe  proreraion  as  a  Terj  uaefUl  woA. 

>  Le  Cbaminaut  t.  Feiraon,  4  TamU  Btp.3i1. 

k  6  Vtst^t  Bif,  739.  15  ibid.  68.  Bloxbun  t.  Habbard,  5  BmH'i  R^ 
407. 
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Bon  named  in  it,  and  who  13  sought  to  be  charged  as 
owner.  Without  proof  to  connect  the  par^  with  the 
register  as  being  his  direct  or  adopted  act,  the  register 
baa  been  held  not  to  be  even  prima  facie  evidence  to 
charge  a  person  as  owner ;  and  even  then  it  is  not  con- 
clusive evidence  of  ownership."  The  cases  of  The 
Mohawk  Insurance  Company  v.  Eckford,  decided  in  the 
New-York  Court  of  Common  Pleas  in  18S8,  and  of 
Ring  V.  Franklin,  in  the  Superior  Court  of  that  city  in 
1829,''  went  upon  the  same  ground,  that  the  register, 
standing  in  the  name  ofa  person,  did  not  determine  the 
ownership  of  the  vessel,  though  it  might,  perhaps,  be 
presumptive  evidence,  in  the  first  instance.  An  equi- 
table title  in  one  person  might  legally  exist,  consistently 
with  the  documentary  title  at  the  custom-house  in 
another.' 


•  TJDklet  T.  Wslpole,  14  EaU'i  Brp.  S96.  M'lTsr  v.  Humble,  IE  ibid. 
169.  Fiuerv.Hopkini,  9  Taunt.  Sep.  5.  Sbarp  v.  United  InaumnceCom- 
p*Dy,  U  JolmM.  Stp.  SOI.  Colian  v.  Bonzey,  6  Grienleaf,  47^  Bas  t. 
Steele,  3  Wath.  Ctr.  Sep.  381.  1  OrttiOtafan  Evidtiw;  kc.  494.  The 
JQtWMt  that  ippaara  upoo  (he  legiin;  !■  held  loeelop  the  owner  from  selling 
op  a  claim  to  an;  OLhet  intersil ;  but  if  he  deals  w  owner  of  a  larger  share, 
be  ia  liable  lo  others  in  dial  proportion.  This  ia  the  English  rule  upon  the 
policy  of  the  registry  acta.    Ei  parte  Yaliop,  15  Veny,  60. 

k  3  HalTi  Sep.  1. 

•  By  the  Fiencb  law,  a  lerbftl  sale  of  a  ship  may  do  as  betweeD  lbs  pat- 
lies,  but  Dot  aa  respects  the  claims  of  third  persona.  It  bis  been,  at  all 
timea,  the  policy  of  their  law  to  require  the  wriitsn  endonce  of  a  sale. 
Foimeriy,  every  sale  was  required  to  be  attested  before  a  neliry,  but  now  a 
private  iMlromeot  ia  sofficiant.  But  the  law  of  France  places  very  material 
checks  upon  the  iraaifar  of  ships  ;  for,  in  order  lo  bar  ibe  lights  and  claima 
of  third  persons,  it  is  requisite  that  the  vessel  make  one  Toyago  at  aea  at  the 
ritk  of  the  purchaier,  and  without  oppoaition  from  the  credilora  of  the  Ten- 
dor  ;  olberwiea  their  clainu  ara  preferred  lo  the  title  of  Ibe  purchaser.  If 
the  Tsisel  ba  eold  while  on  s  voysge,  that  voyage  is  not  compuled,  and  i[ 
requires  a  new  voyage  aubaequenl  10  such  sale,  lo  bar  Ibe  rights  of  privileged 
creditors.  This  privilege,  under  the  French  ordinnnce  of  1681,  applied  to 
creditors  of  every  deecription  existing  at  the  time  of  the  sale  ;  but  under  tha 
new  code  of  commerce,  il  would  rather  seem  lo  be  confined  to  the  apacified 
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*{4.)   O/partomuTt. 

The  several  part  owners  of  a  ship  are  not  partners, 
but  tenants  in  common.'  Each  has  bis  distinct,  though 
trndivided  interest ;  and  when  one  of  tfaem  is  appointed 
to  manage  the  concerns  of  the  ship  for  the  common 
benefit,  he  is  termed  the  ship's  husband.  VaJin  strongly 
recommends  the  atility  of  these  associations  of  part 
owners,  in  the  businesa  of  navigation  and  maritime  en- 
terprises, in  order  to  unite  the  wisdom  of  joint  counsels, 
as  well  as  (o  divide  the  risks  and  losses  incident  to  a 
very  extended  maritime  commerce,  which  is  exposed 
to  so  many  hazards  and  revolutions :  ,Aa  omnia  imi 
jnmqvam  navi  credito.^  The  marine  law  oF  Jl^Ingland,  re- 
specting  part  owners  of  vessels,  is  distinguished  for  the 
wisdom  and  equity  of  its  provisions,  and  it  has  an  un- 
doubted pre-eminence  over  the  common  law  doctrine 
concerning  a  tenancy  in  common  in  chattels.  If  there 
be  no  certain  agreement  among  themselves  respecting 
the  employment  of  the  ship,  the  Court  of  Admiralty, 
under  its  long  established  and  salutary  jurisdiction,  au- 
thorizes a  majority  in  value  of  the  part  owners  to  em- 
ploy the  ship  upon  any  probable  adventure,  and,  atjlie 
same  time,  takes  care  to  secure  the  interest  of  the  dis- 
senting minority.  The  admiralty  practice  is 
•162  dictated  by  the  plain  •reason,  that  "ships  were 
made  to  plough  the  ocean,  and  not  to  rot  by  the 
wall.**«    Ownership  in  a  ship  is,  ordinarily,  not  like  the 


elan  of  privilegod  croditora.  Ord.  b.  3.  dt.  ID.  Dtl  Navirtt,  art  9,  3,  and 
Falin'*  Qm.  ibid,  loma  j.  60Q.  Ctit  de  Ctnu.  art.  193, 194. 196.  Bmloy 
Ftty,  CmttM  dt  Droit  Com.  tome  i.  16B.  ITO. 

>  Bi  patie  Young,  Q  Vet.  ^  Bea.  349.  S  JImt,  78,  DOte.  Ei  parte  Hart. 
aon,  3  Eom'i  Catt  in  BantrupUy,  76.  Bx  parte  Oibaon,  1  Montagn  im 
Partnenhip,  109,  note.  NieoU  t.  Murofori,  4,  Johm,  Clk.  Sep.  6S6.  8e«, 
also,  mjira,  39,  40. 

>  FB/iB'»  Co*,  tome  i.  584. 

•  In  the  lame  wa^  the  fir.me,  though  originaUr  rooted  id  the  moDnlaia 
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ease  of  joint  coDcern  or  partnership  ;  nor  does  tbe  Eng- 
lish law,  like  some  of  the  ordinances  of  other  countries, 
pve  power  to  the  majority  in  value  to  control,  in  their 
discretion,  the  whole  concern.  ^The  Court  of  Admiralty 
tikes  a  stipulation  from  the  majority,  in  a  sum  equal 
to  the  value  of  the  shares  of  the  minority,  either  to 
bring  back  »id  restore  the  ship,  or  pay  the  minority  the 
nine  of  their  shares.  la  that  case,  the  ship  sails 
wholly  at  the  charge  and  risk  and  for  the  benefit  of  the 
minority,  and  they  appoint  the  officers  and  crew,  and  it 
must  be  done  in  good  foith."  This  secarity  the  mi- 
nority obtain  upon  a  wan-Etnt  issaed  upon  their  applica- 
tion to  arrest  the  ship.  This  is  the  only  safe  proceed- 
ing to  the  minority ;  for  if  the  ship  be  sent  to  sea  by 
the  majority  without  this  security,  and  she  be  lost  with- 
out any  tortious  act  in  the  majority,  the  minority  have 
no  remedy  in  law  or  equity.  If  the  minority  have  pos- 
session of  the  ship,  and  refuse  to  employ  her,  the  ma- 
jority, on  a  similar  warrant,  may  obtain  possession,  and 
send  the  ship  to  sea,  on  giving  the  like  security.     The  ',  "  '. 

jurisdiction  of  the  admiralty  extends  to  the  taking  a  T  ■. 

ves^l  from  a  wroog-doer,  and  delivering  her  over  to  ^.t  ■: 

the  rightful  owner ;  and  this  is  a  most  useful  part  of  7^  - 

the  jurisdiction  of  the  court,  and  one  recognised  in  the  ""  f 

courts  of  law.i>    The  Court  of  Chancery  exercises  this  .'- 


•ml,  wu,  Becordinjr  lo  the  besulirnl  prosopopffila  of  the  popi,  defined  •-    ■ 
«iIna»thcperil«of  (he  deep — com*  oiie*  ti»»nro  maHs"*.  V«*.fJt  <  T^/r.J"*' 
•  Card  T.  Haps,  UB.^  Ontta,.  66L  675.  *^ 

»  Gmca  T.  Sawcer,  T.  Ba.yia.Bef.  16.  Sirelly  v- Wimion,  I  Vrrn.  Rtf. 
297.  AnoD,  a  Ck.  Co*.  36.  Ouiion  v.  Hebden,  1  Wilt.  Btp.  101.  AbtoU 
M  Si^fiiig,  part  1.  c.  3.  The  SiiUn,  4  Eoh.  975.  The  Nsw  Drapsr,  ibid. 
3BT.  The  Eiperiment.S  Dodton,  36.  The  John,  of  London,  1  Hagg.  Adm. 
349L  The  Pill,  Id.  340.  The  Mar^irat,  3  Hagg.  Adm.  Stp.  376, 377.  In 
iha  miller  of  BUnehard,  9  Baraa.  ^  Cret't.  SU.  Id  Willingi  t.  Blight,  3 
FtUr^  Aim.  Etp.  S88,  the  general  juriediction  of  the  admiralr]',  w  Mated, 
■enned  to  have  beon  anumed.  See,  alto,  The  Apollo,  1  Hogg.  Adm,  Btf. 
SOG.  Swamboal  Orleani  t.  FboBbua,  11  Peleri'  M.  17S. 
Vol.  III.    '16 
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sort  of  equitable  jurisdiction  in  cases  where  the  ad- 
miralty cannot,  ai  where  the  shares  are  not  ascer- 
tained.* 

If  the  part  owners  be  eqaoUy  divided  is  opin- 
■163  ion  in  respect  *to  the  empbymenl  of  the  ship, 
either  party  may  (d>taiQ  the  like  security  Irom 
the  other  seeking  to  employ  her.^  It  is  said  that  the 
Court  of  Admiral^  has  no  jurisdiction  to  compel  an 
obstinate  part  owner  to  sell  bis  share  p>  and  yet  it  was 
considered,  in  the  District  Court  of  Pennsylvaiua,  as 
still  an  unsettled  point,  whether  the  court  mig^t  not 
compel  a  sale  of  the  shares  of  the  minoriQr  who  un- 
reasonably refused  to  act.^    If  a  part  owner  sells,  be 


■  Hally  T.  Ooadvm,  9  SlmvaU'*  Etp.  77. 
k  Ablett  on  Skipping,  at.  *»f.  MO.  6. 

•  OtutoQ  f.  Hebdon,  1  WUi.  101.    In  tha  cwa  of  The  Apollo,  1  Bagg. 
306,  Lord  Stowell  Tiodicated  the  legtUtf  of  lb«  iniiiatotr  meuon  of  ur 
ing  ■  ihip,  on  the  &pp!icaIioD  of  a  pm  ownar  who  doBanta  from  her 
tanded  emplOTineiit,  and  compelliDg  aecnrit;  far  th«  lafe  raium  of  ibe  tm 
or  for  tha  aadntaled  ralae  of  hii  share.    And  white  he  waa  ezCremalr  c 
tioua  of  anlatgitif  hie  jnriadicbon  on  this  Bntject,  he  decreed  immediate  paf  ■ 
Bent  of  the  entire  amtnint  of  [he  atipulatad  anm,  upon  ih«  Iom  of  tli*  abtp. 
Tha  jurisdiction  of  the  admiially,  in  caae  of  part  ownen  having  aaeqttl 
inlereiis  and  Bharee,  tierei  bee  been  applied  lo  direct  a  «aJe,  upon  anj  dii- 
pate  belween  Ihem  ae  lo  the  naTipdon  of  the  ebip  engaged  in  muidme 
Toyagee.    The  mqurit;  of  iba  ownen  hftTe  a  right  to  employ  the  diip  ihi 
giving  ihe  requisita  BtipalauoQ  in  favoar  of  the  minority,  if  they  require  it. 
So  (he  minority  may  employ  the  ship  in  iihe  manner,  if  Ihe  majority  decline 
to  eaploy  bar.    Stsamboal  Orleaiu  v.  Plicnbua.  11  Ftttn,  Vli. 

*  Willinge  t.  Blight,  at.  tap,  A  eale  waa  decreed  upon  the  petition  of  one 
pert  owner  of  a  Teiael  against  another,  in  the  District  Court  of  Bontfa  Csro- 
lina.  Skrine  T.  The  Sloop  Hope,  £«■*  Jdek  Ap.  a.  He  ramady  for  the 
disseuLiag  ownara,  in  Scotland,  is  to  compel  a  aate,  at  that  (he  other  owners 
■halt  giTB  or  take  at  a  price  puL  Mr.  Bell  intimalee,  that  the  Englisfa  meibod 
is  less  bar^  and  perilous.  BM»  Camntmtarit*  br  fk  Lam*  ef  Seatiaad, 
ToL  i.  503.  Mr.  Jnalice  Slory  {Otmm.  on  Partaenldp,  609—619)  streno. 
ously  contends  for  the  lawfiil  exercise,  by  the  conrte  of  admiralty,  <tf  the 
power  to  decree  a  sale  of  the  vawel,  on  a  disagreement  of  (he  pert  ownen  of 
a  ship  upon  a  panionlar  TOysge,  whedier  ihe  ship  be  owned  in  equal  w  in 
unequal  ohaies.    This  is  the  role  of  the  maritime  law  abroad,  and  is  sustained 
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can  only  sell  his  undivided  right.  The  interest  of  pan 
owners  is  so  far  distinct,  that  one  of  them  cannot  dis- 
pose of  the  share  of  another ;  and  this  may  be  consid- 
ered as  a  settled  principle.*  The  language  in  the 
Court  of  Errors  of  New-York,  in  the  case  which  has 
heen  ah-eady  mentioned,  does  not  lead  to  an  op- 
posite coocluBion.^  That  *case  only  admitted,  *154 
that  a  ship  might  be  held,  not  only  by  part  own- 
ers as  tenants  in  common,  but  in  partnership,  by  part- 
ners, as  any  other  chattel.  And  though  a  part  owner 
can  sell  only  his  share,  yet  one  partner  can  dispose  of 
the  entire  subject ;  and  the  case  of  vessels  does  not 
form  an  exception,  when  they  are  owned  by  a  partner- 


ij  (Im  deciMon  of  Jndg*  WaBhington  in  th*  eue  ciwd,  ii^,  154.  n.  u., 
ind  by  general  cODTenieuee  and  policf . 

•  It  WM  M  d«cUred  bf  Jihott  n  BAippiiig,  put  I.  c.  3 ;  utd  Lord  CL  J. 
DallH  tibmmi,  in  B  Taunt.  Btf.  TT4,  that  oiw  pan  owner  (rf  a  abip  eonU 
BOt  hiitd  (h*  real,  aa  in  parlnenhip  dbbh.  Tha  general  undentandingalihr 
commoQ  taw  ia,  taya  Mr.  Juacice  Storr,  (PorhieriJUp,  591. 598,)  tbat  if  then 
be  no  eipnai  or  implied  agreanieDi  iatttr  ac,  one  pan  owner  ef  ■  ahip  can- 
not bind  ibe  olbera  aa  to  repajn  and  expendiluiea.  Bat  the  contjneuttl  jn- 
riate  and  ordinaaeea  geoeraUf  follow  what  ia  deemed  the  more  equilable  doc- 
tnne,  that  all  the  pan  ownaiB  of  a  ahip  are  bound  to  conciibate  r»lablr  to  each 
other  for  the  ezpenaea  of  neccMair  reparationa  incnired  by  one  or  more  of 
them.  The  daciaioa*  of  the  £a(a  «/  Qnf,  tfu  CeuioUta  itl  3/art,  £trac- 
th*,  B«eeaM,  PaMer,  Enurign,  Valm,  Coia  it  Cam.,  Pariatamt,  Stc,  arc 
referred  to  bj  Ur.  Jnatice  Stur,  (jonPartntrakip,  S93— SS8. 603,)  in  anppori 
of  the  foreiin  law. 

t  Bee  atUt,  40.  The  OTdioance  of  Eollerdam,  of  1731,  gan  the  ownera 
of  aboTB  half  the  ahip  the  power  (o  aell  ihe  aaiue  for  the  general  acconnt,  aa 
well  a«  to  fteight  hei  and  outfit  her  al  the  common  eipanae,  and  againat  ihr 
conaaBioftheminoriir.  (An.  Hi,  113.  2  MagtnanTntVTtnta,  108.)  On 
the  other  hand,  the  French  ordinance  of  1681  prohibited  one  pert  owner  of 
a  diip  from  forcing  hia  companiona  to  a  aale,  except  in  caae  of  equalit;  of 
opiniona  upon  the  undertaking  of  a  Towage,  and  limiled  the  powera  of  the 
najorit]'  to  matter*  airicitr  eonneeted  with  (be  otdinarx  empleiaieni  of  tbr 
TBaaeL  Ur.  9.  tit.  8.  Da  Propriilaina,  ait  6.  Falin,  ibid.  Pardtttut. 
Drait  Cban.  tome  iiL  47.  VaUn  vlndicatea  tbia  interdiction  at  eondncire  to 
the  benefit  of  trade,  though  be  admltait  baa  ila  inconTCniencea,  and  tbatanck 
u  the  daatin}'  of  all  hamaD  tawa. 
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ship,  in  the  comniercial  sense,  and  so  it  has  frequently 
been  held." 

The  cases  recognise  the  clear  and  settled  dislinctjon 
between  part  owners  and  partners.  Pari  ownership  is 
but  a  tenancy  in  common,  and  a  person  who  has  only  a 
part  interest  in  a  ship,  is  generally  a  part  owner,  and 
not  a  joint  tenant  or  partner.  As  part  owner  he  has 
only  a  disposing  power  over  his  own  interest  in  the 
ship,  and  he  can  convey  no  greater  title.  But  there 
may  be  a  partnership,  as  well  as  a  co-tenancy,  in  a 
vessel ;  and,  in  that  case,  one  part  owner,  in  the 
•156  character  of  'partner,  may  sell  the  whole  ves- 
sel ;  and  he  has  such  an  implied  authority  over 
the  whole  partnership  effects,  as  we  have  already  seen. 
The  vendee,  in  a  case  free  from  fraud,  will  have  an  in- 
defeasible title  to  the  whole  ship.  When  a  person  is 
to  be  considered  as  a  part  owner,  or  as  a  partner,  in  a 
ship,  depends  upon  circumstances.  The  former  is  the 
general  relation  between  ship  owners,  and  the  latter  the 


■  Wright  V.  Hunter,  I  Eetl't  Erp.  30.  Lamb  v.  Durant,  IS  Man.  Sep. 
54.  In  [he  ciM  uf  Davis  &  Brooks  v.  The  Brig  Srnecl,  decided  in  the  Cir. 
euit  Coart  of  the  United  Stalea  for  tha  Diatrict  of  PenDsylvaDia,  iti  Mar, 
1839,  on  appeal  from  the  Diatrici  Caurt,  tha  part  ownera  were  equally  di~ 
vided  in  opinion  as  lo  the  emptoymcnt  of  the  vessel.  One  part;,  bating 
equal  interest,  wished  to  employ  her  on  bia  own  lerma,  and  by  hia  own  mas. 
ler,  and  the  other  paity  claimed  tbe  same  right,  and  neither  would  recede. 
The  Dialrict  Court  decided  that  it  had  no  power  to  award  a  sale  of  the  vea. 
•el.  1  GUpiti,  10.  The  Circuit  Court  reveraed  that  decision,  and  decreed  • 
ale.  Judge  Washingloa  admitted  that  the  Eugliah  admiralty  had  no  auch 
jurisdiction,  but  be  went  upon  broader  ground,  and  held  thai  ihe  court  had 
jorisdiction  of  all  cases  of  ■  maritime  nature,  and  woe  governed  by  the  gan. 
era!  mHrilirne  law  of  nations,  and  was  not  confined  to  that  of  EngUnd.  Ha 
considered  the  5th  and  6th  anictea  of  the  marine  ordinance  of  Louia  XIT., 
(liv.  2.  til.  8.  Du  Propriftairrt,)  and  Valin's  Commentary  thereon,  (tome  L 
S85,)  to  be  eirldcnce  a(  the  marine  law  of  nations,  thai  ihe  court  could  award 
■  aale  of  the  ihip  when  the  part  ownera  were  equally  divided, «« in  that  case. 
The  articles  in  [he  ordinance  were  agreeable  to  the  Roman  law.  See  tbo 
report  of  the  ante  in  the  American  Jvrial  foi  Jannaty,  1838, 486. 
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exception,  and  requires  to  be  specially  shown.^  But  as 
the  law  presumes  tbat  the  commoD  possessors  of  a  i  >  > 
Taluable  chattel  witHand/desire  whatever  is  necessary  C*-*-*^  ' 
to  the  preservatiou  and  profitable  employment  of  the 
common  property,  part  owners,  on  the  spot,  have  an 
implied  authority  from  the  absent  part  owners,  to  order 
for  the  common  concern  whatever  is  necessary  for  tbe 
preservation  and  proper  employment  of  the  ship.  Tbey 
arc  aaalugouB  to  partners,  and  liable  under  tbat  im- 
plied authority  for  necessary  repairs  and  stores  ordered 
by  one  of  themselves ;  and  this  is  the  principle  and 
lioiit  of  the  liability  of  part  owners.'* 

Whether  part  owners  who  render  their  companioQB 
liable  for  supplies  furnished,  or  repairs  made  upon  a 
ship,  are  to  have  their  accounts  taken,  and  the  assets 
distributed,  as  if  tbe  ship  was  partnership  property,  or 
as  if  tbey  had  each  a  distinct  separate  interest  in  the 
vessel  as  tenants  in  common,  depeikds,  as  we  have 
already  seen,  upon  the  fact)  whether  the  ship  was  held  by 
them,  in  the  particuUir  case,  as  part  owners  or  as  put- 
ner«.  The  laws  of  Holland  and  of  France  consider  it  to 
be  prejudicial  to  trade,  to  carry  tbe  responsibility  of  part 


^  IT  put  ownen  ima  tn  «  pankalw  advealan  on  wbich  ib«  ihip  is  sedt, 
iber  become  fa«n  putnan  in  tfaa  kdnolnra.  HoUemesi  i.  Sbaektea,  8 
BvMB.  ^  Cru*.  EI3.  MumloTd  t.  Nicoll,  30  Jehnmi,  611.  Sufrt,  40. 
Part  owner*  in  a  cargo  and  oonroon  ad  ven  lure,  hive,  like  panBera.a  apecifia 
lisB  Tor  ibeir  dtubiusaroenta  aad  adTaacea,  aa  wdl  n  far  iheir  ahare  of  (ha 
proGli.  AbietlmSli*pfiiig,fmnl.o.  3.  Uoldemeaa  t.  Shacklea.S  £.  4 
CrcH.  613.  618.     Steryon  Partntrthip,  630—639. 

»  BtU  M  Sliipfing,  Int.  S3,  and  toI.  i.  367—369.  Wrigbi  v.  Humer,  1 
Ea^l  JIe]k  90.  Scotlin  v,  Sleiiley,  1  DalU^  Erp.  199  ;  bat  aee  mpra,  153, 
■■  c  ,  irbare  tbe  fenera)  rule  al  common  law  ia  olherwiia,  milhonc  there  be 
CroDod  to  iKfer  an  agreement  or  conteiii.  Tbe  place  where  (he  repaini  am 
Bade,  beevmee  a  material  drenmalanco  ;  for  if  iha  repain  arc  made  al  iha 
port  where  tbe  ownen  reaida,  iber  are  uanallr  coniidsred  lo  fas  made  upon 
tbe  ernbt  of  tbe  ownan,  eiclnaJTely  of  tbe  maaler.  Foirell  v.  M'Clea,  I 
IhlU;33X    jMne«T.K2b7,113rM«.itcii.31 
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owners  to  the  extent  of  the  English  law ;  and  the  rule  in 
those  countries  ia,  that  each  part  owner  shall  be  answer- 
able in  relation  to  the  ship  no  further  than  to  the 
*156  extent  of  bis  share.*  The  English  and  *Scotch 
law,  on  the  other  hand,  as  well  as  our  own, 
render  part  owners,  in  ail  cases,  responsible  m  toUio 
as  partners,  for  repairs  and  necessaiy  expenses  relating 
to  the  ship,  and  incurred  on  the  authority  of  the  master, 
or  ship's  husband>  But  where  a  ship  has  been  duly 
abandoned  to  separate  insurers,  they  are  not  responst- 
hle  for  each  other  as  partners,  but  each  one  is  answer^ 
able  for  the  previous  expenses  of  the  ship,  ratably  to 
the  extent  of  his  interest  as  an  insurer,  and  no  further.^ 
By  the  French  law,  the  majority  in  interest  of  the 
owners  control  the  rest ;  and  in  that  way  one  part 
owner  may  govern  the  management  of  the  ship,  in  op- 
position to  the  wishes  of  fifty  other  part  owners,  whose 
interests  united  are  not  equal  to  his,  and  make  the  other 
part  ownera  to  contribute  ratably  for  repairs  and  ex- 


■  TmLftuBoet  a>m.  an  til BcmanDMtk lMB,h.  4.  0.3.MC  9.  T%i- 
niiM,  Mt.  Is  Cmk.  Pieka,  Ml  De  Excere.  tSS.  The  lattemT*,  It  ii  neither 
■ireiablsto  oitunl  eqnitf,  Dor  public  utility,  Uwteaeli  pirtownarahoiildbe 
bound  in  talids,  or  beyoDd  hia  ihate.  Bf  the  French  lew,  put  ownen, 
eqoell;  with  the  EngHih  end  9eotiA  lew,  en  liaUe  in  like  manner  w  pert- 
sen,  for  their  pnptrtiam  of  ell  the  neeeenry  debts  end  teesoitable  elpenaee 
incurred  for  the  common  benefit.  i'eUter,  it  SteUti,  n.  165. 187.  Aii»it 
»n  Skipping,  pert  I.  c.  3.  eec.  15.  In  Loainwia,  it  i*  held,  that  joint  ownen 
«l  ■  bcel  ere  not,  merely  &otn  thftt  eircanuiance,  ntpomibte  in  t^id»: 
ihoufh,  if  they  be  aieociatad  for  the  pnrpoee  of  etrTjiag  gooda  tor  hire,  they 
become  reapondble  jointly  and  aeTerelly.  Dand  t.  Eloi,  4  Mtttr't  £•■>«. 
Btp.  106.  The  law  of  Loutiiana  fbllowa  tbe  Fresidi  law  on  thit  point. 
dail  Cndt  tf  Lmtitiana,  arL  9796. 

k  Bladney  t.  Ritchie,  1  Stmrkit-i  Sep.  338.  Weateidell  t.  Dale,  7  Tom 
Sep.aW.  £(U'( CbM.  Tol. i.  S90. 534.  ChapmanT.Dnrant,  lOAbw.  Aeji, 
47.  Bchermerhom  t.  Loinea,  7  /oihu.  Sep.  311.  Hnldon  t.  WUUock,  1 
Ctrnm,  390.  Thompaos  t.  Finden,  4  Cerr  f  Payu.  158.  SUry  m  P»t- 
MrMp,  589.  619. 

■  The  United  Xoinruice  Company  v.  Scott,  I  AAma  Bef,  106. 
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penaes.*  This  control  relates  to  the  equipment  and 
employmeDt  of  the  ship,  and  the  mioority  must  contri- 
bute i  but  they  cannot  be  compelled  to  contribute 
against  their  will  for  the  ci^go  laden  on  board,  though 
they  will  be  entitled  to  their  portion  of  ihe  freight i*  If  the 
part  owners  be  equally  divided  on  the  subject,  the 
opinion  in  favour  of  employing  the  ship  prevails  as 
being  most  &Tourable  to  the  interest  of  navigation." 
Many  of  the  foreign  jurists  contend,  that  even  the 
opinion  of  the  miDori^  ought  to  prevail,  if  it  be  in 
&vour  of  employing  the  ship  on  some  foreign  voyage. 
Emerigon,  Bicard,  Straccba,  Kuriche  and  Cleirac, 
are  of  that  opinion ;  but  Valin  has  given  a  very  elabo- 
rate consideration  to  the  subject,  and  be  opposes  it 
on  grounds  that  are  solid,  and  be  ie  sustained  by  the 
provisions  o(  the  old  ordinance  and  of  the  new  code.' 
Boulay  Paty*  follows  the  opinion  of  Valin  and  of  the 
codes,  and  says,  that  the  contrary  doctrine  would  ena- 
ble the  minority  to  control  the  majority,  contrary  to  the 
law  of  every  association,  and  the  plainest  prin- 
ciples of  justice.  The  majority  'not  ooly  thus  *167 
control  the  destination  and  equipment  of  the  ship, 
but  even  a  sale  of  her  by  them  will  bind  the  right  of 
privileged  creditors  after  the  performance  of  one  voy- 
age by  the  purchaser,  but  not  the  other  part  owners.'' 


•  1  F«J>«'«  CkM.  575— 6S4.    CtitdtCMi.Kt.aaO. 
k  1  r^W*  Oa.  976—580. 

•  Jtbatt  •«  SUfpnif ,  put  1.  e.  S.  MttUog,  itjwtt  marit.  b.  3.  &  1.  hc. 
%  30&    Stn^  mi  PartmrlUf,  609. 

<  Ori.  it  !■  Marim,  Ut.  3.  tit.  B.  art.  5.  tit  Dtt  PrafrHltiiTtt,  and  VaiiA'» 
Ctm.  ihid.  ioms  L  573— 5S4    Oadt  it  Cmmtra,  art.  990. 

•Oitmr*4*DT^C«mmtreialllmritim*,tamt\.3Sa—iVl.  Jf.Perittnu, 
Ctm*  dt  DrtU  Cem.  tome  JiL  48,  tpeaka  with  lea  deeiaioQ  on  the  qaeidon. 

[  Btulay  Paljr,  tA.  titf.  351.  Prrietna,  tome  ii.  37,  ii,  hoirsfar,  of 
oidnioii,  that  thar  are  eqaallf  conclndad  with  the  crediuta  hy  the  aale,  after 
one  TO^age.    If  the  diip  be  aeiied  for  Ihe  debt  of  one  of  the  put  owner*, 
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The  ship's  husband  may  either  be  one  of  the  pan 
owners,  or  a  stranger,  and  he  ts  sometimes  merely  aa 
agent  for  conducting  the  necessary  measares  on  the 
return  of  the  ship  to  port ;  but  be  may  have  a  more 
general  agency  for  conducting  the  aflkirs  of  the  vessel 
in  place  of  the  owners,  and  his  contracts,  in  the  pro- 
per line  of  a  ship's  husband's  duty,  wilt  bind  the  joint 
.  owners.  Bis  duty  is,  generally,  to  see  to  the  proper 
outfit  of  the  vessel,  as  to  equipment,  provisions  and 
crew,  and  the  regular  documentary  papers ;  and  though 
he  has  the  powers  incidental  and  necessary  to  the  trust, 
it  is  held,  that  be  has  no  authority  to  insure  or  borrow 
money  for  the  owners,  or  bind  them  to  the  expenses  of 
law  suits.* 

The  rights  of  tenancy  in  common  among  part  owners, 
apply  to  the  cargo  as  well  as  to  the  ship,  and  they  have 
not  a  community  of  interest,  as  partners,  so  as  to  ena- 
ble one  to  dispose  of  the  whole  interest,  and  bind  the 
rights  of  his  co-tenants.'' 


•nd  ihe  claim  of  the  athera  be  pal  in  before  judgmeni,  the  Tigbi  only  of  iIm 
put  owner  cm  be  sold  ;  but  if  not  unlJI  arier  judgment,  the  enlire  right  to 
iheabip  is  (old,  and  tbe  other  pari  ownen  reclaim  tbeirahere  of  the  proceeds. 
BmUy  Puty.  tome  i.  S3T,  938, 

>  French  t.  Bickhouec,  5  Burr.  Sfp.  3797.  Sims  v.  Bniain,  i  B.  ^ 
Adolfh.  375,  BeH  v.  Humphries.  S  Slarlc.  Stp.  345.  Campbell  v.  Stein,  6 
DinB'$  Rep.  134.  BiWt  Cam.  vol.  i.  504.  BttPt  FtineipUt  of  (At  Xow  a/ 
Scolland,  sec.  449.  Collyer  en  Farlntrihipt,  810.  Slory  on  Agency, 
p.  35. 

»  Jackson  t.  Robinson,  3  Matan't  Sep.  138.  Tbe  concluding  pan  of 
Cettgtr  on  Parlnir$hip,  and  of  Slvry  m  Parlnrrthip,  have  each  a  voliiable 
cliaplvr  on  the  law  of  psrl  owners  of  ehipv,  in  which  the  eBlablished  law 
and  docirine  of  the  cases  on  ihe  subject  are  clearly  and  BkilfDltr  condenaed. 
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LECTURE  XLVI. 

OF     THB     PBRSONS     EMPLOYED     IN     THE     NAVIGATION   OF 
MERCHANT   SHO>8. 

(1.)  Of  the  authority  and  duty  i^ihe  matter. 

The  captain  of  a  ship  is  an  officer  to  whom  great 
power,  momentous  interests  and  enlarged  discretion 
are  necessarily  confided,  and  the  continental  ordinances 
and  jurists  have,  in  a  very  special  manner,  required) 
that  he  should  possess  aitainioents  suitable  to  the  dig- 
nity and  the  vastness  of  his  trust.  He  must  be  a  per- 
son of  experience  and  practical  skill,  as  well  as  deeply 
instructed  in  the  theory  of  the  art  of  navigation.  He  is 
clothed  with  the  power  and  discretion  requisite  to  meet 
the  unforeseen  and  distressing  vicissitudes  of  the  voyage ; 
and  he  ought  to  possess  moral  and  intellectual,  as  well 
as  business  qualifications,  of  the  first  order.  His  au- 
thority at  sea  is  necessarily  summary,  and  often  abso- 
lute; andifhe  chooses  to  perform  his  duties,  or  to  exert 
his  power,  in  a  harsh,  intemperate  or  oppressive  man- 
ner, he  can  seldom  be  resisted  by  physical  or  moral 
force.  He  should  have  the  talent  to  command  in  the 
midst  of  danger,  and  courage  and  presence  of  mind  to 
meet  and  surmount  extraordinary  perils.  He  should  be 
able  to  dissipate  fear,  to  calm  disturbed  minds,  and 
inspire  confidence  in  the  breasts  of  all  who  are  under 
his  charge.  In  tempests,  as  well  as  in  battle,  the  com- 
mander of  a  ship  '*  must  give  desperate  commands  ; 
be  must  require  instantaneous  obedience."  He  must 
watch  for  the  preservation  of  the  health  and  comfort  of 
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the  crew,  aaxrell  aa  for  the  safe^  of  the  ship  and  cargo. 
It  is  necessaiy  that  he  should  maintain  perfect  order, 

and  preserve  the  most  exact  discipline,  under 
'160    *the  guidance  of  justice,  moderation  and  good 

sense.  Charged  frequently  with  the  sale  of  the 
cargo,  and  the  reinvestment  of  the  proceeds,  he  should 
be  fitted  to  superadd  the  character  of  merchant  to  that 
of  commander;  and  he  ought  to  have  a  general  know- 
ledge of  the  marine  law,  and  of  the  rights  of  bellige- 
rants,  and  the  duties  of  neutrals,  so  as  not  to  expose  to 
unnecessary  hazard  the  persona  and  property  under  his 
protection.* 


■  The  mMler  of  ■  Tcne)  ii  liabla  for  indsceal  ind  inbaman  conduct 
lawnrdi  k  pUMDgBr;  and  Iw  ll  raspoiuiblei  in  damages,  for  injariei  re. 
■altiDg  from  the  naoi  of  raaaonabla  «*ra,  pradaace  and  fidelity-  AibtU 
an  Slapping,  5[h  Amer.  edit,  Beeton,  1846,  p.  153,  note,  p.  318,  ind 
noLB  ;  andaee  infra,  p.  163,  D.  d.  Ai  10  hi*  duly  u  master ofa  nentral  ahip 
in  tine  of  war,  tee  ths  cum  colEeciad  in  Abtttt  an  Skipping,  tipn.  pp. 
S91,  333,  notsa.  The  owner  of  a  Teasel  csnying  paneagen  for  hire,  is 
liable  for  breaches  of  doly  of  the  officer  to  the  psssangeia,  eqaall]'  as  ha  is  in 
tlie  caie  of  marcbaadiae  eommiiled  to  their  care.  Keene  v.  Liiardi,  5  Jtbr. 
tiV*  Louit.  Sep.  431.  CUirae,  in  his  JngtnunM  tOltnm,  c.  I,  Mys,  ihst 
ibe  title  of  master  of  a  ahtp  implies  honour,  eipailflnce  and  monis ;  rtee- 
Ttndtan  luMBrtm  nunil  gougsM  tnegiitri  nemtn  aeetptrit.  The  French 
ordinances  of  1564, 1681  and  ITS5,  and  the  ordiDaneea  of  IheHanse  Towns 
of  Bilboa,  of  Frassli  and  Sweden,  have  all  reqaiied  the  maatei  to  be  pre- 
violuly  Biamined  and  certified  to  be  Gl  by  his  ezperience,  capadly  and 
character.  He  waa,  foimerly.  whan  Irada  was  constantly  eipoeed  to  lawless 
rapaci^',  required  to  possess  mllitsiy,  as  well  as  otdiauy  naatical  ski]] : 
otnidbui  primUgiii  nUilortlhu  gmtdtt,  Eotem  d*  Nmibiu  st  JVintfa,  note 
T.  Eaurigan,  TraUl  da  An.  tome  i.  193.  TaUn't  Cam.  Iit.  3.  tit  Pb 
CapitaiHe,  pauim.  Jaeabtnf*  Saa  Laaa,  by  Friek,  b.  3.  c.  1.  Bmlmf 
Patf,  Coar*  de  Drtil  Mar.  tome  L  36B.  376.  379.  Beptrlvirt  it  Jari^fnt- 
dnut,  tiL  Capitaiat  de  Vaiaaemn  Mm-diani, 

The  English  wriieia  go  directly  to  the  discussion  of  these  sulgects,  w]|ieh 
they  hsndls  dryly,  and  with  mathematicsl  precbdon ',  while  the  foreign,  and 
especially  the  Franeh  jurists,  not  only  rival  their  neiEhbotm  in  t]ie  aecstacy 
<4  their  minute  details  of  judicial  proceedinga  and  practical  mist,  but  Uiey 
oocasionally  leliere  the  exhaosted  attention  of  the  reader,  by  the  iiTseity  of 
their  descripiiooa,  and  the  energy  and  sloqaenee  i^  their  reflectioDa.  It 
fflual  Iw  adautled,  however,  that  the  dedalona  of  Lord  Stowell  are  remark-l 
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*A8  the  master  is  the  confidential  agent  of  the 
owners,  he  has  an  implied  authority  to  bind  tbemt 
withoDt  their  knowledge,  by  (»ntracts  relative  to  the 
oaaal  employment  of  a  general  ship.'  This  is  a  rea- 
soDsble  role,  and  founded  on  just  principles  of  com- 
mercial poUcy.  It  is  to  be  traced  to  the  Roman  law, 
which  gave  to  the  master,  on  the  voyage,  in  whoever 
matter  concerned  the  ship,  the  powers  of  the  exereitor 
or  employer,  and  he  could  bind  him  by  fats  acts  as  mas- 
ter }  and  all  the  foreign  marine  ordinances  give  this 
power,  but  with  greater  precision  and  more  exact  regu- 
tatioa>    The  master  is  appointed  by  the  owner,  and  the 


I  able  for  iBitB  and  elegance,  and  thej  are  partieulaclj'  ^tingiiiihad  for  the' 
joatneaa  and  forea  with  which  ihay  deaetibe  iha  tranaceDdiDt  poweta,  and 
dcSoo  ths  delicate  and  imperatiTe  datiea  of  the  maater.  And  the  dutie*  of 
ibe  maeter,  and  parliculail]'  the  neceniiy  of  kind,  deconina  and  jott  conduct 
on  the  p«n  of  the  captain,  to  ihe  paaaeDgera  and  crew  nndei  bia  charge, 
and  iba  firm  pinpciae  wiib  which  coorte  nf  Jnadce  pmudi,  ia  tbe  ifaape  of 
damagea,  eveir  graaa  Tiolaiion  of  mch  duties,  are  no  whete  moTO  fOTCtUr 
(fated  tban  in  Chamberlain  v.  Chandler,  3  itfojas't  Btp.  243,  in  our  Ameri- 
ead  admiralty.  In  the  English  statute  of  5  and  6  Wm.  IV^  (see  itrfra,  p. 
IH,)  the  aia*<<r  ia  defined  to  mean  eyery  penon  h*nn|  the  charge  or  conk 
mand  of  any  ^ip  betooging  to  atsutgect  of  Great  Britain  ;  and  ttmwun  meana 
em7  peiBOQ  em^ofed,  or  aogtged  to  serre  in  any  eapacit;  on  board  the 
oma  ;  and  «jlt/  comprebenda  ever;  deacription  of  veasel  naTigating  on  tba 
aaa  ;    and  staan  TBaaeb  emplojed  in  carrTing  paasengen  or  goods,  are 


«  V  1      *      ' 


>  BoaoD  T.  Sandford,  CsrO.  JI<p.  5S.  Rich  T.Coe,  Cne/.  JIr^.63G.  Ek 
He  V.  Tnmer,  8  IWm  Sep.  SSI.  Eenwlds  t.  Toppan,  15  JVaM.  Btf.  3^M. 
Wabator  v.  Seekamp,  4  Bsnm.  ^  Aid.  353.  Abiott  e»  ^^iag,  5ih  An. 
edit.  1846,  pp.  iaS-t66. 

k  B]'  the  cJTil  law,  the  maater  was  the  prsponhw,  or  agent  of  the  owner 
or  cxercttir,  tmd  conld  bind  his  principal  in  all  matteie  relatiDg 
ploTment    Th^  rwnvt/sr  was  bonnd  for  the  acta  of  the  maater  ax  aatroefa  1  V 

and  u  deltcte.     Vott,  Com.  ad  Fund.  14. 1.  7.     He  waa  the  empjorcr,  otj  '^   ^ 
pnaoo  who  racmrad  the  earnings  of  the  veaael.    fixsretforsm  atittM  ntai  -r  X 
diri— *a^fiMi»h»«aWee««>t  rsJtrtK  wiiiiMp«rBCTtnBri.    Dv- '^  1- '■  1^-^'- ^ 
AM.14.1,1.7.    itU.14.1.T.    The  general  maritime  law  of  Europe  does  •'*^    '^ 
not  allow  tba  master  to  bind  Ihs  ownen  persooallr  at  all,  and  onlj  to  the    -  *. 
extent  of  tbuT  Intereet  in  the  ship  and  freighL    The  foreign  ordinances  and  ^  ..^ 
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appointmeat  holds  him  forth  lo  the  public  as  a  person 
worthy  of  trust  and  confideQce,  and  the  appointment 
may  be  revoked  at  discretion.  The  master  is  always 
personally  bound  by  his  contracts,  and  the  person  who 
deals  with  the  captain  in  a  matter  relative  to  the  usual 
employment  of  the  ship,  or  for  repairs  or  supplies  fur- 
nished ber,  has  a  double  remedy.  He  may  sue  the  mas- 
ter on  his  own  personal  contract,  and  he  may  sue  the 
owner  on  the  contract  made  on  bis  behalf,  by  his  agent, 
the  master.  The  latter  may,  however,  exempt  himself 
from  personal  responsibility,  by  expressly  confining  the 
credit  to  the  owner,  and  stipulating  against  his  personal 
liability.*  If  there  was  no  special  agreement  in  the  case, 
the  French  law,  both  in  the  ordinance  of  1681,  and  in 
the  new  code,  gave  to  the  owner  the  power  to  discharge 
the  master  in  his  discretion,  and  without  being  respon- 
sible in  damages  for  the  act.  M.  Delvincourt  and  M. 
Pardessus,  in  their  commentaries  on  the  new  code,  con- 
demn the  existence  of  such  a  power,  while  M.  Boulay 
Paty  vindicates  it,  on  the  ground,  that  the  appointment 

of  the  master  is  an  act  of  pure  and  voluntary 
■162     confidence,  and  the  principal  necessarily  has  that 

cootn>l  over  an  agent,  f»r  whose  acts  he  is  ac- 
countable, and  it  is  in  the  power  of  the  master  to  pro- 
vide for  the  case  by  a  special  contract  for  indemnity  in 


j«ti*lB  are  rawited  to  on  thin  poini  bf  Mr.  Jnsticc  Storf,  In  tho  caM  of  Pope 
*.  Nickeraoa,  3  Stonf  EL  479. 4B0,  where  ihe  marine  lair  n  diacuived  on  the 
liabililie»  tS  (he  DH-nei>  and  powBr  nf  ihe  muier,  wiih  hia  uaual  ability  and 
learning.  And  when,  bf  the  charter. party,  tho  charterer  lakes  ihe  veiael 
inlo  bia  own  poa*«Mioa  and  conirol.  and  navigalea  her  by  hi*  own  maatar 
■ltd  craw,  lbs  liability  of  iba  general  owner  ceaae«,  enU  the  charterer  be- 
come* owner  pra  Aoc  et»,  and  ha  alone  ii  reaponaible  for  (he  erlaorib* 
muter.  Thompson  t.  Snow,  4  Greniba/,  964.  Emery  t.  Heraey.iM.  407. 
The  Phebe,  Wm'i  Rtp.  365,  368. 

'  Hnakinl  t.  Ulayton,  Caan  tnnp.  Hard.  360.  Lord  Hanafield,  Parmer  r. 
Daiies,  I  Term  Rip.  IDS.  Lord  EUenbnroagli,  Booty  y.  ChriatiB,  9  BmU't 
£rr.439. 
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case  oC  dismission.^  In  England,  if  the  roaster  be  not 
an  owner,  the  majority  of  the  owners  may  remove  him 
at  pleasure ;  but  if  he  be  part  owner,  some  special  rea- 
son, to  be  judged  of  by  the  Court  of  Admiralty,  though 
not  minutely  or  severely,  is  requisite  before  the  court 
will  interpose.''  In  the  Scottish  admiralty  it  is  also 
held,  that  ship  owners  may  dismiss  the  master  at  any 
time,  without  cause  assigned,  and  the  majority  may 
dismiss  him  in  his  character  of  master,  even  if  he  be' a 
joint  owner."  The  master  is  bound  to  conduct  himself, 
in  all  respects,  with  good  faith,  diligence  and  compe- 
tent skill,  and  he  is  responsible  to  the  owners,  as  their 
agent,  for  his  conduct.'  His  misconduct  will  subject 
him  to  the  forfeiture  of  his  wages,  if  it  be  gross  in  its 
circumstances,  and  attended  with  serious  damage  to 
the  owner;  and,  in  cases  of  a  venial  nature,  the  dama- 


•  Ord.  de  la  Jlfor.  da  PTapTiiiaiit*.  an.  4.  Code  di  CommiTtt,  an.  318. 
SI.  Fardettut,  tome  ii.  35.  M.  Drlitineourl,  Imt.  Dreit  Cam.  (ome  ii.  S94. 
Bmlay  Paly,  tome  i.  334— 3S9.  In  the  fourth  edilinn  of  hia  Coitr*  dt  Droit 
Ont.  toms  iii.  No.  GSG,  M.Pardeuui  leem?  in  have  wirbdrawn  hitohjeclion 
lo  the  owner's  diaerelionary  power  to  diamiii  the  muter. 

k  The  Ne>v  Draper,  4  ^tinion'*  Adm.  387.  Johaa  &.  SiegmDnd,  I  Ed. 
Adm.  B.  343. 

•  Bflft  Com.  Tol.  i.  506.  508.  Mr.  Cunts  conclude!,  rrom  aa-eMOiiDaiion 
of  the  sabjoct,  tbit  bf  the  mHritims  law  the  owners  have  a  right  to  remove 
the  masler  who  is  a  pari  owner,  at  their  pleasure,  paying  him  for  hia  share  of 
the  reesel ;  but  if  he  be  removed  wiiboul  good  csuiie,  ifier  in  engsgement 
for  a  particular  vorage.  he  thinks  they  are  bound  to  pay  him  damages  for  his 
lanes  and  rcapoiisibiliiies  incurred  as  master.  TVcotue  on  the  righiM  and 
datie*  ef  Merciant  Seamiin,  Boaton,  1841,  165. 

<>  The  French  law  will  not  allow  the  mssier,  in  a  foreign  port,  lo  psas  a 
night  from  his  ship,  anless  it  be  necesaary  in  the  business  of  hia  einployera. 
Fardetmt,  lomo  ili.  G7.  Tho  master  cannot  quit  the  Tcsael  on  llie  Toysge, 
unless  from  necessity  or  on  due  notice.  Whether  he  be  employed  for  a  spe. 
eific  voyage,  or  the  vesael  be  a  general  trading  vessel,  ii  la  hia  duty  to  per- 
form hli  contract  and  finish  ihe  voyage,  or  bring  the  vcaael  home  if  possible, 
and  in  cases  of  capture,  lo  rcmsin  with  ^ho  ship  until  recorery  be  hopelese. 
Willard  t.  Dorr,  3  Mtmt't  S.  161.    Sea  ia/ra,  213. 
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ges  which  his  unwarrantable  acts  may  have  produced, 
will  be  a  charge  upon  his  wages.* 

The  master  may,  by  a  charter-party,  bind  the  ship 
and  freight.  This  he  may  do  in  a  foreign  port  in  the 
uaoal  course  of  the  ship's  employment ;  and  this  be  may 
also  do  at  home,  if  the  owner's  assent  can  be  presumed. 
The  ship  and  freight  are,  by  the  marine  law,  bound  to 
the  performance  of  the  coQtract.>>  As  the  admiralty  has 
DO  jurisdiction  in  this  case,  unless  according  to  the  un- 
settled doctrine  laid  down  in  De  Lovio  v.  Boit,'  and  as 
the  courts  of  common  law  cannot  carry  into  efiect  the 
principle  of  the  marine  law,  by  which  die  ship  itself,  in 
specie,  is  considered  as  secori^  to  the  charterer, 
•168  it  was  •supposed  by  Abbott,  that  the  owners 
may  be  made  responsible  for  the  Btipulations  in  a 
charter-par^  so  made  by  the  master,  by  a  special  ac- 
tioa  on  Uie  case,  or  by  a  suit  in  equirr-^ 

The  master  can  bind  the  owners,  not  only  in  respect 
to  the  usual  employment  of  the  ship,  but  in  respect  to 
the  means  of  employing  her.  His  power  relates  to  the 
carriage  of  the  goods,  and  the  supplies  requisite  for  the 


•  WiJlird  V.  Dorr,  3  Matei,,  ]6I.  Fraamui  *.  Walker,  6  9T»nltmf,  68. 
Tbs  muter  of  a  ilsiDiboat,  omplofod  in  lli«  liaiiBportadoa  of  paaengM*, 
lika  thi  nuiar  of  a  v«a«l  engaged  in  tba  merchtnr  lerTice,  can  bind  the 
owner*  in  a  conlnci  for  rreight,  to  be  canied  wconUng  to  the  uinal  courae 
of  the  boat,  and  be  ii  aoawereble  penonaUj  for  the  diligence  of  all  penona. 
BTen  lot  ■  pilot  appointed  by  Iha  ownera,  and  from  iquiea  reanlting  from 
want  of  due  oare.  Deniton  i.  Sermnar,  9  Wta4ett,  1.  Porter  r.  Curt, 
7  Imu.  Bif.  333.  Fatten  t.  Hagtaib,  1  Siet't  S.  C.  Sep.  169.  In  thi* 
respect,  the  maater  of  a  merebant  reaeel  or  ateamboat  diffen  from  die  com- 
tnander  of  a  ahip  of  war  in  the  public  Berrice.  NichoUon  t.  Honnao;,  15 
£i»l,  383. 

k  Ord.  dt  la  Mar.  Ut.  3.  ciL  1.  art.  II,  and  Valin,  iH4.  tome  L  G99.  But 
the  maater  cannot,  merelr  in  the  character  of  maater,  bind  the  owneta  bf  a 
charter.partf  under  aeal,  ao  ai  to  mbject  them  to  an  aolioi 
Pickering  v.  Hol^  6  OrttmUuf,  160. 

•  See  <n>l.  i.  367. 

i  AUiitt  oa  Skipping,  Stb  Am.  edit.  Boeton,  1B46,  p.  161. 
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ship,  sod  he  can  bind  the  owners  personally  as  to  the 
repairs  and  necesBaries  for  the  ship  ;  and  this  was 
eqaally  the  rule  in  the  Roman  law.  But  the  supplies 
must  appear  to  be  reiisonable,  or  the  money  advanced 
ibr  the  purchase  of  them  to  have  been  wanting,  and 
there  must  be  nothing  in  the  case  to  repel  the  ordinary 
presumption,  that  the  master  acted  under  the  authority 
of  the  owners.*  If  the  monies  be  advanced  to  the 
master  while  abroad,  it  will  be  incumbent  on  the  credi- 
tor, if  he  means  to  charge  the  owner,  to  show  the  ap- 
parent or  presumed  necessity  of  the  repairs  or  supplies 
for  which  the  money  was  advanced  ;  and  this  strictness, 
requisite  to  the  exercise  of  the  master's  authority,  arises 
from  the  facility  of  misapplicatioD,  and  the  temptation 
to  abuse,  to  which  the  power  is  incident.  But  if  the 
money  was  fairly  and  regularly  lent  to  supply  the  ne- 
cessities of  the  ship,  the  misapplication  of  it  by  the  mas- 
ter will  not  affect  the  lender's  claim  upon  the  owner. 
This  is  equally  the  language  of  the  civil  law,  and  of  all 
the  foreign  civilians.''    The  great  case  of  Cory  v.  White, 


•  Dig.  14. 1. 8. 10,  11.  Speemiui  v.  He  Gme,  S  Vem.  Stp.  643.  San- 
■am  1.  BngsentOD,  I  Wtmy't  Sep.  443.  Ron  t.  The  Sbip  Active,  3  Watk. 
Oir.Btf.SiG.  Abbott  »a  Sdppmg,  5th  Am.  »iit.  lB4e,  p.  16S.  Webaterv. 
Seekunp,  4  Barme.  ^  AU.  353.  Ths  Ship  Fordtnde,  C.  C.  U.  SJar  Mam. 
Augoat,  1838.  Z  Smnntt't B.W&.  Tio  £«e  S^pn-ftr,  voL  i.  No.  S.  Boi 
it  it  ui  suablnhed  priociple,  that  (hs  •iiihoritT  of  (h«  mailai  u  to  thi  em. 
plojuiBnt  of  die  *hip  or  Tepairing  lbs  ihip,  or  lopplying  the  ihip  with  pto- 
TimoDB,  ibioad  u  well  h  *t  bone,  is  limited  hj  the  ezpreM  or  impEied  id- 
thorii;  of  the  lewe  of  hii  own  couDttr,  or  the  luage  of  tnde,  or  the  biuineu 
of  lbs  ibip,  01  the  iDitnicliow  of  the  owner,  end  he  canaot  bind  tbe  ahip  or 
owner  befond  theee  limits.  Storr,  3.,  Fope  v.  Nickenoii,  3  Slonft  B.  471. 
480.  Judge  Stoi7,iii  this  ceee,  after  citing  and  rMaoning  on  the  fareiga  eu- 
ihoriiiaa,  arriTea  at  tb«  conehiaion  that  the  mwier  can  make  no  contract  in 
a/err^conntir,  which  aball  bind  iba  ownen  of  lbs  «bip,  except  aiio  what 
tber  eipreealr  ■ntboriu,  or  (be  general  law  of  bia  own  coontrr  baa  recog- 
niaed,  and  that  iben  ii  wiil  bind  them  no  farlhei  than  that  law  binds  them. 
whediei  it  be  in  pertantm  ot  in  rtm, 

k  Dig.  14.  I.  9.    Loecmiat,  lib.  2.  c.  6.  n.  IS.    9  Bmtrig.  440.    BquU^ 
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which  underwent  much  discussion,  established  the  prin- 
I  ciple  of  the  personal  responsibility  of  the  ovrnera,  pro- 
'  vided  the  creditor  could  show  the  actual  existence  of 
/  the  necessity  of  those  things  which  gave  rise  to 

'  *164  bis  demand  ;  and  this  'doctrine  is  considered 
to  be  equally  well  established  in  the  jurispru- 
dence of  this  country.*  Under  the  French  ordinance 
of  1C81,  the  master  might  hypothecate  the  ship  and 
freight,  and  sell  the  cargo  to  raise  monies  for  the  neces- 
sities of  the  ship  in  the  course  of  the  voyage,  but  he 
could  not  charge  the  owners  personally.  He  could  only 
bind  their  property  under  his  charge;  and  the  new 
code  of  commerce  has  followed  the  same  regulation. 
It  declares,  that  the  owner  is  civilly  responsible  for  the 
acts  of  the  master,  in  whatever  relates  to  the  vessel  and 
the  voyage,  but  the  responsibility  ceases  on  the  aban- 
donment of  the  vessel  and  freight.  The  power  of  the 
master  is  limited  to  raise  money  for  the  necessities  of 
the  voyage,  by  borrowing  on  bottomry,  or  pledging,  or 
selling  goods  to  the  aoiount  of  the  sum  wanted."  The 
French  civilians  are  zealous  in  the  vindication  of  the 
equity  and  wisdom  of  their  law,  which,  on  abandon- 
ment of  the  ship  and  freight,  discharges  the  owners  as 
to  the  contracts,  as  well  as  to  the  defaults  of  the  master. 


Pals,  '^'^  ^'  ^""*  ^-"^  *<"""  >•  '  ^3-  S»eea*,  dt  Natibiu,  aoi.  S3, 34, 
B«e>R/ni,  pp.  in,  173.11. 

•  1  Bro.  P.  a  384.  edit  1784.  S.  C.  Abboll  on  dipping,  5th  Am.  edit 
1B46,  p.  173.  Rocher  v.  Buiber,  1  Sleriu,  37.  Woinwrighl  v.  Crawford, 
4  DaUaf  Btp.  325.  Milward  T.  IfnElell,  3  Caina'  Sep.  77.  James  «. 
Bixbf,  II  Mrui.  Bep.  34.  The  Jsnr,  1  Ditdt.  Sep.  461.  Tbe  Ship  Forti- 
tude, C.  C.  U.  S.  far  Mm.  Augusi,  1B38.  3  Sumnn's  R.  338.  T\t  7-w 
Btporltr,  vol  i.  No.  5.  Good  faiih,  and  aDappnrcnl  nccemily,  under  ibe 
wcerdM  uf  the  judgment,  at  iho  time,  are  safficient  lo  justify  the  botlomrj 
loan.  This  militated  neceniiy  was  allowed  by  Mr.  Jaaiice  Stoty,  in  the 
caie  laal  cited,  aAer  great  research,  to  be  sufficient 

»  Ord.  liv.  3,  tit.  8.  Dt$  Pnfriilairt;  sit  9.  Corfe  d>  Commcrtf,  an. 
SI6.334. 
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KmerigoD  has  bestowed  an  elaborate  diacussioD  on  the 
point ;  and  thU  was  equally  the  mariiime  law  of  Uk 
middle  ages.*  The  law  on  this  subject  is  the  same  in 
Holland  as  in  France  ;<>  and  the  learned  Grotius,  in  a 
vork  where  we  should  hardly  have  expected  to  find 
SQch  a  municipal  provision,'  condemns  the  rule  in  the 
Roman  law  making  part  owners  personally  bound,  in 
tolido,  for  these  pecuniary  contracts  of  the  master,  a« 
very  improperly  introduced,  and  as  being  equally  con- 
trary to  natural  equity  and  public  utility. 

•Sir  William  Scott,  in  the  case  of  the  OratUu-  •195 
tluw,**  doubts  whether  the  master  has  authority, 
even  in  a  case  of  consummate  distress,  and  in  a  foreign 
port,  to  bind  the  owners  beyond  the  value  of  the  ship 
and  freight.  But  he  admits,  in  that  case,  after  an  ad- 
sairable  discussion  of  the  principles  a^d  authorities  in 
tbe  marine  law  on  the  subjecti  that  the  master  has 
power  to  hypothecate  the  cargo  in  a  tbreign  port,  in  a 
case  pf  severe  necessity,  for  the  repairs  of  the  ship,  and 
that  the  Court  of  Admiralty  would  enforce  the  lien. 
However,  from  the  cases  already  referred  to,  it  would 
«eem  to  be  settled  in  the  English  and  American  law, 
that  the  owner  may  be  personally  bound  by  the  act  qf 
Hffi  master,  in  respect  to  the  repairs  and  supplies  neces- 
sary for  the  ship  while  abroad,  and  without  other  means 
to  procure  them  ;  and  if  the  owner  he  personally 
bound,  it  must  be,  as  it  was  in  the  Roman  law,  to  the 
extent  of  the  requisite  advances.  Emerigon,  wbile  he 
admitted  that  the  master  might  hypothecate  the  ship 
and  sell  the  cargo,  to  raise  money  to  meet  the  necessi- 


'  Cade,  nrL  S16.     Emtrigan,   Cant,  a  la  GrsMf,  c.  4.  ho.   II.     BatUay 
'aly.  lome  i.  372— 3TB. 
k  Fin  Leeuuen't  Chm.  an  lA«  DutcK  Lm,  b.  4.  c  S.  mo.  9. 

•  Grot.  deJuTi  btlU  tt  pacit,  b.  3.  c.  11.  aic.  13. 

*  3  Boh.  Adm.  Rtp.  240.  374. 

Vol..  m.  16 
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ties  of  the  ship,  denied  that  he  could  bind  the  owners 
personally  by  a  bill  of  exchange  drawn  on  them  fur  the 
monies  raised.  But  Valin  held  otherwise ;  and  Boulay 
Faty  is  of  opinion,  that  the  new  code  gives  the  captain 
a  discretion  on  this  point,  and  he  concurs  with  Valio 
and  the  ancient  nautical  legislation.* 

It  has  been  a  question  of  some  doubt,  and  even  con- 
trariety of  opinion  in  the  books,  whether  the  master  had 
a  lien  on  the  ship  or  freight  for  his  wages,  supphes  or 
advances  on  account  of  ihe  ship,  either  at  home  or 
abroad.  But  the  question  appears  to  be  now  clearly 
and  definitely  settled  in  England,  that  the  master  con- 
tracts upon  the  credit  of  the  owners,  and  not  of  the  ship, 
and  he  has  no  lien  on  the  ship,  freight  or  cargo,  for  any 
debt  of  his  own,  as  for  wages,  or  stores  furnished,  or 

repairs  done  at  his  expense,  either  at  home  or  on 
•166     'the  voyage.    The  principle  was  settled  by  Lord 

Mansfield,  in  the  case  of  Wilkim  v.  Carmichael,^ 
against  the  master's  claim  to  a  lien  on  the  ship  for  wages, 
or  money  expended  for  stores,  or  repairs  done  in  Eng- 
land, and  it  was  there  shown  to  have  been  the  previous 
law  and  usage.'  It  was  afterwards  solemnly  adjudged 
in  Huuey  v.  ChrittU,*  that  the  master  had  no  lien  on  the 
ship  for  money  expended,  or  debts  incurred,  for  repairs 


>  S  EturtfOB,  458.  ValiiCt  Com.  (it.  Du  CapUaint,  an.  19.  3ml«f 
Poly,  lomp  ii.  73,  74.  Tbere  ia  a  dlHereace  in  ihe  Toreign  ordinances  ind 
among  the  foreign  juriats,  on  ibe  queElioa  wfaeiber  ihe  ownen  of  iba  gooda 
■old  during  tbe  vuyage,  for  tbe  necewiriea  of  ibe  Hliifi,  when  ibe  ship  aubse. 
quenll]'  purishea  in  iho  voyage,  by  reaHOn  of  wbich  all  remedy  upon  the  ship 
b  gone,  bave  a  reniBdy  a^inat  the  tnasler  or  owners  uf  ihe  Gliip  peraonalljr. 
Mr.  Jualice  Slory,  in  Popa  »,  Nickoreon,  3  Slory'*  B.  493.  494,  concliidee, 
that  in  jitBtice,  ihe  owners  ought  lo  tte  petaouolly  bound.  Tor  the  contncU 
of  ihe  maalur,  not  exceeding  ibeir  inlerest  in  rhc  ship  and  freigbL 

^Doug.Stp.  101. 

•  Ragg  *.  King,  Sir.  856.    Read  v.  Chapman,  Hid.  937. 

*  9  EaiV Bip. 436,eefll».    Watklnaon  t.  BsroardisioD,  9  P.  IFitu.  3ET» 
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made  to  it  on  the  voyage ;  aod  in  Smith  v.  Plvmer,*  it 
was  decided  by  equal  authority,  that  the  master  had 
DO  lien  OQ  the  freight  for  his  wages  or  disbureements  oq 
account  of  the  ship  during  the  voyage,  or  for  the  pre- 
miums paid  by  him  abroad  for  the  purpose  of  procure 
iDg  the  cargo.  The  captain  is  distinguished  from  all 
other  persons  belonging  to  the  ship,  and  he  is  consi- 
dered as  contracting  personally  with  the  owner,  while 
the  mate  and  mariners  contract  with  the  master  on  the 
credit  of  the  ship.  The  rule  has  its  foundation  in  policy 
and  the  benefit  of  navigation,  and  it  would  be  a  great 
inconvenience  if,  on  the  change  of  captain  for  misbe- 
haviour, or  any  other  reason,  he  would  be  entitled  to 
keep  possession  of  the  ship  until  he  was  paid,  or  to  en- 
force the  lien  while  abroad,  and  compel  a  sacrifice  of 
the  ship.''  Sir  William  Scott,  in  the  case  of  the  Favour- 
ite,"  observed,  that  it  had  been  repeatedly  decided,  that  ^ 
the  master  could  not  sue  in  the  admiralty  for  his  wages, 
because  he  stood  on  the  security  of  his  personal  con- 
tract with  his  owner,  not  relating  to  the  bottom  of  the 
^ip.  The  language  of  the  case  of  Smith  v.  Plunier,  was 
equally  that  he  had  no  lien  on  ihe  cargo  for  money 
expended,  or  debts  incurred  by  him  for  repairs,  or 
the  necessary  purposes  of  the  voyage.  He 
■can  hypothecate  and  create  a  lien  in  favour  *167 
of  others,  but  he  himself  must  stand  on  the 
personal  credit  of  his  owners. 

The  doctrine  before  us  in  the  English  law  remains 
yet  to  be  definitely  declared  and  settled  in  this  country. 


■nd  Lord  Eldon'i  aplnion.    Aibatt  an  Stipj>iRf,5thAin.  edit.  Boston,  1646, 
p.  IS5 ;  but  see  iifra,  pp.  169.  ITl. 

*  I  Barnm.  ^  Aid.  575.    See,  ulio,  lo  (be  aame  poinl,  Aikioaou  t.  Com. 
vottb,  5  IhwL  ^  Sg.  559. 

k  Lord  Hantfield,  in  WUkioi  *.  CtrniGhael,  Dttug.  S.  105. 

•  3  Btt.  Adm.  Btp.  Sin. 
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The  case  of  the  ship  Chand  Turk,^  is  a  deciaion  ia 
the  Circuit  Court  of  the  United  States  for  New-Yorki 
on  the  point,  that  the  maater'a  wages  and  perquisites 
were  no  Hen  on  the  ship  ;  and  it  was  so  ruled,  also,  in 
Fiaher  v.  Willing.^  In  those  cases,  the  English  autho- 
rities were  reviewed  and  cited  by  the  court,  and  Om 
principle  advanced  in  them  was  not  quesdooed,  and 
seemed  to  be  assumed  as  settled  law.  But  in  the  case 
of  Gardener  y.  The  Ship  Neto-Jeriey,''  it  was  rather  loosely 
mentioned,  that  the  master's  claim  for  disbursements 
abroad  was  a  lien  on  the  ship ;  and  more  recently,  in 
the  Circuit  Court  of  the  United  States  for  Massachu- 
setts,^ the  rule  was  laid  down  that  the  master  had  a 
lien  upon  the  freight  for  all  his  advances  and  responsi- 
bilities abroad  upon  account  of  the  ship,  and  it  seemed 
to  be  the  strong  incUnation  of  the  court  to  acknowledge 
the  master's  lien  on  the  ship  for  the  same  object.  The 
question,  therefore,  though  considered  to  be  settled  in 
England,  is  still  a  vexed  and  floating  one  in  our 
'168  own  maritime  law.'  *The  civil  law,  and  the 
law  of  those  countries  which  have  adopted  its 
principles,  give  a  lien  upon  the  ship,  without  any 
express  contract    for  such    a  claim,  to    the    person 


•  1  Paint'i  Elf.  73. 

•  1  FtttT^  Adm.  Eep.  327. 

t  ^p  Packet,  3  Metm'4  Sep.  355. 

■  lo  (ha  case  of  ihe  Ship  Packed  ibere  !■  DO  refarencs  to  ihe  d«ci«ion  in 
Snulh  V.  Plumer,  though  that  decuion  conlained  a  crilicnl  review  of  all  [he 
aniborilieB,  and  put  al  real,  in  Weilminiler  Hail,  ihe  very  point  as  to  the  liaa 
on  freight,  and  in  oppoBition  lo  (he  rule  laid  down  ia  ihs  Ship  FackeL  In 
Ingenoll  t.  Vtia  Bokkelin,  (7  Cfaea,  670.  5  Wendtll,  314,  S.  C.,)  i(  waa 
decidodt  after  a  review  of  the  Americaa  aii(hori(ifli,  that  a  lonfler  had  a  lien 
on  the  freight  and  cargo  fijr  his  neceaaarf  advancei  made,  and  reapooiibili- 
liOB  incurred,  for  (he  uae  ofaahipinafoteigapoct.  The  aune  principle  had 
been  pieviouil]'  aaaumed  and  declared  by  the  Supreme  Court  of  Mnsaachu. 
teMi  in  Lane  *,  Penaiinaa,  4  Mom.  Sep.  93.    Lewie  t.  Hancock  &,  Wino- 
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ffbo  repairs,  en*  fits  out  the  ship,  or  advances  lao- 
aey   for   that   parpose,    whether   abroad   or  at 
borne.'      The  English   law  allows  of  such  *a    'lOS- 
lien,  from  the  necessity  of  the  ca^,  for  repairs 
ftnd  necessaries  white  the  abip  is  abroad  ;  but  it  has  not 
adopted  such  a  rale  as  to  repairs  made,  and  necessaries 


low,  11  iUd.  73.  Cowing  v.  Saow,  Mi.  415,  and  wu  nlao  declared  by  ihe 
Supreme  Court  of  New. Hampshire,  in  Shaw  v.  Qookin,  7  Nesn-Hamptkirt 
6tp.  19.  The  general  current  and  language  of  the  Amencan  cuss  eeem 
ttow  M  have  aetcled  the  quealton,  thai  the  master  haa  anch  a  lien  for  hia 
ad*>naeB  aad  naponaibililiea  ai  afaiuat  the  owner,  though  there  ahnuld  be 
no  qoealioQ  m  id  the  owner's  aolvencf  and  psnonal  reapanaibllil)'.  The 
American  caaei  have  laketi  ihe  moat  reuanable  nde  of  the  question.  In 
Drinkwaier  t.  Brig  Spartan,  Won't  Btp.  149,  it  waa  adjudged,  in  the  Dis. 
tnct  Conit  in  Maine,  after  a  full  and  learned  examinatloD  of  the  caiea,  that 
the  maaler  had  a  lien  on  the  freight  for  hia  neceaaary  diibuimmenta  fur  inci- 
dental eipenaea,  and  the  liibilitiea  which  he  contracle  for  these  eipeoaee 
daring  Ihe  Toyage,  and  also /erAiiouiiiieii^ir*.  But,  by  the  case  of  Ingenoll 
f.  Van  Bokkelin,  aa  Battled  in  the  Cottrt  of  Erron  of  New. York,  the  Engliah 
law  waa  reeogniaed,  that  the  maeter  had  no  lifio  on  the  freight,  nor  on  the 
*«aael,  for  hie  aiagtt.  See,  abo,  to  S.  P.  Phillips 't.  Scaltergood,  Gilpin't 
Stp.  I.  ateamboBl  Orleans  t.  Phmbos,  11  Fttert,  175.  By  the  gentrat 
■MrJlnfw  law,  eiery  contract  of  the  master  within  the  scope  of  hie  auihurily, 
•■  the  contract  of  afTreighlment  bj  charler.party,  or  bill  of  lading,  binds  the 
Teasel,  and  gitea  the  creditor  a  lien  upon  it  for  his  eecurily-  The  Parngon, 
IFnre't  Btp,  333.  It  seems  at  length  w  be  the  ealahllsbed  doctiioe  in  this 
•onntry,  that  the  tnaeter  cim  atte  in  the  adrairtilt](  in  ptrtonam,  and  to  a 
qoalified  extent  in  ram,  whan  ha  haa  a  lien  on  the  freight,  or  on  any  fund  in 
court.  Willard  v.  Dorr,  3  Mann'r  B.  91.  Uammood  v.  Eaaei  F.  &.  M. 
La.  Co.,  4  lb.  196.  The  Brig  Oeorge,  1  Sumncr'f  R.  151.  157.  Drink- 
water  T.  The  Brig  Spartan,  Ware's  B.  143.  Abbott  on  Slapping,  5th  Ant. 
edit.  Boston,  p.  791. 

■  Dif.  14.  1.  1.  fUiI.  43.  5. 96.  34.  I  FmI'*  (Ptm.  9a  S.  39.  CamntgU. 
Ditc.  IS.  1  ValMt  Com.  363.  367.  The  new  French  code,  art.  191,  pre* 
the  order  of  priTileged  debts  which  are  liens  npon  the  ship,  and  lake  prefer, 
enee  of  each  other,  and  to  all  other  debts,  in  the  order  In  which  they  are 
placed.  The  first  four  items  which  haTO  preference,  lelale  to  eoaia  of  anit 
•ad  port  charges,  aa,  (1.)  Legal  coats :  (3.)  Pilotage :  (3.)  Elzpensee  of 
goerding  the  renel :  (4.)  Storage.  Then  follow,  (5.)  The  expeoaea  of  re- 
peiring  the  *essel  at  the  ksi  port ;  (6.)  Wagea  of  the  master  and  crew  in 
ihe  laat  TAyage ;  By  the  CantoUta,  and  the  ordinances  of  Oleioa,  and  of 
1681,  the  wifea  of  aaitoia,  for  the  iMt  voyage,  had  th«  preference  oret  all 
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furnished  to  the  ship  while  at  home,*  except  it  be  in  far 
Tour  of  the  shipwright  who  has  repaired  her,  and  has 
not  parted  with  the  possession.  In  that  case,  he  is  ea- 
titled  to  retain  poa^sion  until  he  is  paid  for  his  repairs. 
But  if  he  has  onoe  parted  with  the  possession  of  the 
ahip,  or  has  worked  upon  it  without  taking  possession, 
he  is  tioL  deemed  a  privileged  creditor  having  a  claim 
upon  the  ship  itself.''  In  this  country,  it  was  formerly, 
and  rather  loosely  declared,  in  some  of  the  admiralty 
courts  of  the  United  States,  that  the  person  who  re- 
paired, or  furnished  supplies  for  a  ship,  bad  alien  on 
the  ship  for  his  demand."     But  the  doctrine  was  exam- 


other  eUims :  (7.)  Monies  borrowad  by  the  e«pttin  in  th«  lut  loyage  (at 
the  necessarr  exiiensea  of  the  ihlp,  and  the  relmbureement  of  the  pHco  of 
thi  gauds  sold  by  him  for  the  aame  object :  If  the  caplain  made  aucceeaiTe 
loans,  or  selea  of  cargo,  from  Dec^eesitr,  the  Issl  loan  and  sale,  in  point  of 
lim«,  is  preferred,  if  made  at  a  different  port :  (8.)  Dtibta  due  lo  the  vendor, 
material  men  and  ahipwrights,  if  the  ahip  has  not  made  a  rof  age,  and  to 
ihoae  who  T'lmieh  stores  and  necoBsarf  supplies  before  her  depBrlure,  ifab* 
had  alresdf  made  b  vuysge  :  The  Cantalata  and  ihe  ardinatice  of  1681  gave 
those  erediiDiB  a  preference  to  all  others  :  The  vendor  losee  hia  preference 
after  the  ship  hss  ssiled  :  (9.)  3unis  letii  on  boiioniry  for  the  reparation  smd 
equipment  of  the  venel  before  her  departure  :  (10.)  PreiDiutos  of  iostuaaM 
on  the  ship  for  the  Isst  voyege.  Caile  de  Cemnurcc,  arc  191.  Pardema, 
Droit  Om.  tome  iii.  n.  95-1.  Bmday  Paly,  Cmirt  dt  Droit  Cmn.  tome  i. 
110 — 194.  When  the  mister  is  ready  to  sail,  the  ship  is  not  liable  to  attach, 
ment,  except  for  debte  lelaltie  to  the  vaysge  about  to  be  commenced.  P«r. 
dtina.  Droit  Com.  tome  iii.  33. 

•  Wslkinson  v.  Barnsrdistan,  3  P.  Wmi.  3GT.  Buiton  t.  Snee,  1  Vtfe^t 
Sep  154.  Gx  pane  Shank,  1  Alk.  33i.  Wilkins  t.  CBtmiehnel,  Duttg.  101. 
HuBsey  v.  Chrkiie,  13  reny,  594.     S.  C.  9  Eatf  Rep.  436. 

*  Franklin  v.  Hosier,  4  Barmc.  ^  Aid.  341.  Ex  parte  Bland,  2  Sott,  91. 
Abbott  on  Skipping,  part  2.  e.  3.  sec.  9—14,  conuins  ■  history  of  the  Eng- 
lish cases  on  the  point.  The  rule  Is  settled  in  Scotland  in  perfect  conformity 
to  Ihe  Fnglish  law.  Hsmilion  v.  Wood,  and  Wood  y.  Creditors  of  Wsir,  1 
BtiPt  CommtnlBTit;  S2T,  who  esys,  Ihsi  ibe  deriaiian  in  England  from  that 
maritime  rale  which  preTails  with  other  naituns,  hsa  proceeded  rather  from 
peculiar  noiinns  of  juriedietion  than  from  any  general  principle  of  law  or  ei. 
pediency,  and  that  it  hss  been  established  in  Scotland  by  mere  adoption. 

"  Sltvens  V.  The  Ssndwich,  District  Conrl  for  Maryland,  1  Pelsrs"  Aim. 
Btf.  333,  note.     Gardener  v.  The  Ship  New-Jetsey,  Md,  933. 


ny  Google 


L«e.  XLVI]  OF  PERSONAL  PEOPERTT.  .  169 

tned,  and  tbe  rule  declared,  with  great  precision,  by 
the  Supreme  Court  of  tbe  United  States,  in  the  case  of 
the  General  Smith,*  and  reasserted  in  the  case  of  the 
St.  Jago  de  Cuba."  The  rule  of  the  En^ish  common 
iavr"  is  explicitly  adopted,  that  material  men  and  me- 
cbanics,  furnishing  repairs  to  a  domestic  ship,  have  no 
particular  lien  upon  the  ship  itself,  or  its  proceeds,  in 
court,  under  a  decree  and  sale,  for  the  recovery  of  their 
demands,  with  the  exception  of  the  shipwright  who  has 
possession  of  the  ship.  As  long  as  he  retains  posses- 
sion, he  has  a  lien  for  his  repairs.     The  distinc- 

-  tion  is,  that  if  repairs  have  been  made,  or  *neces-  *170 
saries  furnished,  to  a  foreign  ship,  or  to  a  ship 
in  the  port  of  a  state  to  which  she  does  not  belong,  the 
general  marine  law,  following  the  civil  law,  gives  tbe 
party  a  lien  on  the  ship  itself  for  its  security,  and  he 
may  maintain  a  suit  in  rem,  in  the  admiralty,  to  enforce 
his  right>'  But  in  respect  to  repairs  and  necessaries  in 
•the  port  or  state  to  which  the  ship  belongs,  the  case  is 
governed  by  the  municipal  law  of  that  state,  and  no 
lien  is  implied,  unless  it  has  been  recognised  by  that 

..law.*    If  a  material  man  gives  personal  credit,  even  in 


•  4  Wltat  Stf.  43B. 

b  9  Wint.  Acp.  409.  Sae,  also,  Pem>ni  t.  Howaid,  7  P(t«rC  V.  &  Stf. 
■  834.S.F. 

*  ttnxlon  T.  Snoe,  1  F«My,  154.  Kaepf'i  Stforti  e/  Cam  br/ort  tkt 
'-frivy  Comicit  an  Apptalt,  voL  uL  95. 

<  The  Ship  Forlitude,  C.  C.  U.S.  for  Ual*- Aagaat,  1B38.  3  i^DMn«r'«£. 
.396.  The  Late  Erpvrttr,  vol.  i.  No.  5.  It  hu  twen  auggeiled  in  lome  of 
the  ciEea,  IhKl  any  place  where  the  veuet  and  ihe  owner  are  nol  together, 
U  to  be  deemed  ■  Toreign  pari,  in  reaped  to  the  pow»r  a{  Ihe  niBSler,  in  K 
ftroper  caae,  to  eubjeet  iha  vesiBl  id  a  lien.  5  Carta.  Rtp.  831.  6  Datut't 
.Kn.  Sep.  S7.  38. 

■  The  GeneraJ  Smitb,  4  Wltaton,  436.  S1017,  J.,  in  the  naae  or  ihe  Brig 
Neater,  I  Smantr,  74.  79.  Tbe  Schooner  Marion,  1  Sim~s'i  E.  6d.  Read 
T.  The  Hull  of  a  new  firig,  /d.  S4G.  See,  alao,  nijn-B.ToL  i.  379,3^0.  The 
'  qneftion  eoDcemiDg  the  eitenl  of  the  admiialtr  iuriadktioa  ia  Iha  Uniwd 
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Am  case  of  mftteriala  fiirQishe<l  to  a  foreign  ship,  he 
loses  his  lien  so  far  bb  to  exclude  him  from  a  sait  iit  rem,  - 


SuteB,  in  the  ctwe  of  (errice  beatowed,ind  inpplia  or  tnoniel  femilhed  for 

kTCne),  wu  elabonlelj  and  imciailinglr  conaidered  id  Daiis  *.  Child,  in 
tlia  Diauict  Coori  of  Maine.  (3  N.  ¥.  Legal  Obtener,  147.)  It  vaa  de. 
dared,  that  by  the  general  maritime  law  of  Europe,  material  men  had  a  pri- 
Yileged  lien  on  a  Teasel,  for  repairs  and  auppliea,  but  thai  In  thii  coanlry  they 
had  no  aurh  lien  forrepain  made  or  anpiriiea  fumiahed,  ma  perl  aftietlmU 
ta  wiici  Iht  vtnel  belongtd,  im]e»i  allowed  b)!  the  local  law  ;  though  ifthe 
Teaael  waa  in  the  port  of  a  alate  to  which  she  did  not  belong,  she  waa  con- 
■idered  a  foreign  tetitl,  and  the  genetal  maritime  law  applied.  It  waa  liiN 
Iher  adjudged,  that  the  lender  of  money,  or  one  whoae  pMda  were  loM  indw 
courao  of  the  Toyage  for  the  neceaaat;  wants  of  the  *Maal,faad  the  eamepii- 
irilege  »  (he  material  men,  and  the  ahip  etood  hypothecated  for  hi*  Mcn. 
rity.  They  were  conaidared  aa  giving  credit  lo  the  vesael  and  to  the  owner, 
riad  could  maintain  a  libel  in  dte  admiralty  in  rew  a^ioat  tbe  reaael,  and  1m 
perimsn  againat  the  owner.  References  were  made  to  the  cirit  law  and  to 
the  foreign  maritime  juriHli  in  anpport  of  these  eatabtiahed  positions  by  the 
learned  judge  ;  but  it  was  further  observed,  that  the  admiralty  had  no  direct 
jnrisdiction  over  tnatt,  nor  as  to  tnalfn'*  of  aecoantt,  merely  as  accouBU, 
even  in  maritime  afiaira.  The  admiralty  lakes  cogniisnce  of  aecounti  only 
as  incHdenCal  lo  otlier  mailers  within  its  jurisdiclion.  Nor  oould  the  admi. 
rally  enforce  the  tpttifie  pgrformanct  of  any  agrtemtnt  relative  lo  marillnMi 
aflaln.  These  are  mailers  of  equity  jorfadiction.  Thia  declamiioo  as  to 
the  limitstions  of  admiralty  jurisdiction  ia  imporlanl,  and  cleara  doubts  aad 
difficulties  that  may  hava  been  loosely  started  an  the  point.  State  lam  li«. 
quently  make  pre'rision  for  the  security  of  material  men.  Thus,  in  Slinois, 
boats  and  veasela  of  all  deBcripiions,  built,  or  repaired,  or  equipped,  in  that 
slate,  are  liable  to  be  attached  for  debts  contracted  by  ibe  owner,  meateri 
(npercargo  or  aaaignee,  for  work  and  supplies  by  mechanics,  iradeamen,  Ac 
Sem4ed  Latet  of  ISinoU,  edit  IB33,  95.  A  aimilar  law  eiisls  tn  Indian*, 
Btaitid  SlatnUt  of  Indiana,  1B38,  ISO ;  and  in  Pennaylvania,  P^dtVt 
Dig.  T9  ;  and  in  Missouri,  by  atatule,  in  1838,  and  in  Maine,  by  atBUta  of 
19th,  February,  1839,  »nd  in  England,  by  statute,  in  1840,  la  Coonecticul, 
no  such  lien  exists  by  their  mnnicipat  law.  Bnddingion  v.  Stewart,  14  Cnu. 
S.  404.  A  specific  lien  on  chaitels  in  the  hands  of  a  tradesman,  or  artificer, 
or  bailee,  for  the  labour  and  skill  bestowed  on  them,  was  a  part  of  the  con- 
not)  law.  Chapman  v.  Alien,  Cm.  C.  STI.  Jackson  v.  Cummins,  5  JUee«M 
j.  Wthby,  399.  M-Iniyre  v.  Carver,  3  Watli  ^  Strg.  392.  The  Soprems 
Conrl  of  the  United  States  has,  in  the  cases  above  cited,  assumed,  that  the 
port  of  another  state  was  not,  as  respects  this  rule,  a  home  port.  The  Cenrt 
'  of  ScaeionB,  in  Scotland,  has  also  held,  that  Hall,  in  England,  was,  in  reapaet 
to  Scotch  owners,  a  foreign  port     Stewart  T.  Hall,  1  BtlFt  Ctm.  53S,  ao». 
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yet  be  will  be  entitled,  upon  petitiAo,  to  be  paid  out  of 
the  remoants  and  surplus  remaining  in  the  registry.' 
This  rale  is  subject  to  the  qualification  that  an  express 
contract  for  a  stipulated  sum  is  not  of  itself  a  waiver  of 
the  Hen,  unless  the  contract  contain  some  stipulations 
inconsistent  with  the  continuance  o(  the  lien.''  In  New- 
Torit,  by  statute,'  sfaipwrigfats,  material  men  and 
suppliers  of  sbips,  *baye  a  lien  for  the  amount  of  *171 
their  debts,  whether  the  ship  be  owned  within 


Bal  thit  decnioD  wu  ravaned  in  the  Home  of  LordB,  u  being  &  point  on- 
QW«wry ;  uti  ib«  qu«MioB  to  UiU  opan,  ■■  lo  whai  absU  be  desmed  a  home 
poit  ia  rMpaci  lo  repun.  Mi.  Bell  tnggeeu  ih>i  the  natnnl  course  wonld 
be,  te  tiopl  the  rale  of  the  uTigalioD  lews,  and  to  hold  k11  Briiub  porti  u 
hoDie  poiu,  beeauie  aeceae  to  the  cuitoiu-hoiiM  litis  and  commuiucttiOB 
wltb  ihe  owner*  are  so  eaif ,  and  mBf  be  ao  prompt    See  ntpra,  94. 

'  ZaiM  <r.  The  Brrg  Pmideni,  4  ITuA.  Cir.  Btp.  4fi3. 

k  Pernux  T.  Howard,  7  Pefcrf'  U.  &  Stp.  334.  Ia  the  eaie  of  the  Brig 
Neiior,  1  SamuuT,  73,  it  «u  held,  that  giving  credit  for  a  fiied  time  for  tup. 
^iei,  did  Dot  sxtiDgnlBli  the  lien  for  the  anppliea.  A  lion  maj  eiiit  for  a  debt 
mitiHdttm  tAfultiro,  and  raant  inataocea  of  che  kind  were  atated  in  the  caae. 
Nor  does  the  fact  thai  the  maatar  and  owner  are  pereonallf  liable  for  the 
nppliea,  daelror  the  lien.  In  the  caaa  of  Tie  ITaUe,  in  the  Diairict  Court 
of  Maiae,  1B41,  il  waa  held,  (bat  ibe  shipper  may  not  only  ana  Ihe  nwner* 
fat  the  i^jary  to  gooda  for  the  delanlta  of  the  maaur,  but  he  baa  a  lien  on  the 

*  Br  ibe  Nae.York  Bnimi  Statutt*,  debts  contracted  wiihia  the  atale 
bf  the  maater,  owner,  agent  or  eoniignee  of  every  veaael,  are  a  lien  when 
aonlracted  for  work  done  or  msteiiala  fumubed  for  bnilding,  repairing,  Gtiing' 
ereqaipping  iha  vessel ,  or  for  provisiona  and  atorea  fumiahed,  or  for  whaif. 
sge  and  eipensea  ofkeerring  the  veseel  in  port.  The  lien  ia  preferred  to  any 
otbsc  lien  ocept  mariners'  wages,  and  it  cease*  after  Iwelve  days  from  the 
departure  of  the  vassel  From  the  port  at  which  she  was  whan  the  debt  wa* 
Mntracted,  to  eeme  other  port  in  the  atale,  and  immediately  on  the  vessel 
leaving  the  stale.  Every  tuoh  vessel,  nnlsss  she  be  under  seixure  at  the 
time,  by  virtue  of  proceM  from  an  admiralty  conn  of  the  United  Slates,  or 
bad  been  sold  by  order  of  such  coon,  and  ihe  debt  contracted  prior  to  such 
•ale,  may  be  attaefaed  and  sold  to  aaliafy  the  claim,  together  wilh  all  oiber 
ctaima  of  iha  like  kind,  duly  exbibited  and  verified.  The  proceedinga  under 
(he  process  ofsNachmeot,  the  sale  of  the  veaael  and  distiibulion  of  the  pro. 
eesds,  arc  specially  iletsiled  and  prescribed.  N.  Y.  Stnitti  iSraditee,  voL 
ii.  493 — 500.     In  several  of  the  other  staiei,  the  lien  is  equally  extended  by 
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tfae  State  or  not ;  but  the  lien  ceaaea  after  due  security  is 
given,  or  when  the  vessel  leaves  the  stale.* 

It  is  very  clearly  settled,  that  the  master  when  abroad, 
and  in  the  absence  of  the  owner,  may  hypothecate  the 
ship,  freight  and  cargo,  to  raise  money  requisite  for  the 
completion  of  the  voyage.^  This  authority  is,  however, 
limited  to  objects  connected  with  the  voyage ;  and  it 
must  appear,  in  this  case,  as  well  as  when  he  binds  the 
owner  personally,  that  the  advances  were  made  for  re- 
pairs   or  supplies  necessary  for  the  voyage,  or  the 


•UtuM,  to  repain  made  in  »  home  pari.  In  LonJiJtDit  tho  wurkmsn  wIm 
repair  veMtels  htre  s  liea  od  tbeni,  thougli  there  be  no  contncl  in  wriiiaf ; 
bat  the  priTilege  ■«  Imi  if  ihtj  luSer  the  vanel  to  depart.  Cmil  Cedt,  wet, 
S746. 

■  In  (he  caw  of  the  Uaited  Siatea  v. Wilder,  3  SumiUT't  S.  308,  ii  wai  coo. 
■idsred  and  held,  that  aoieiBignty  did  not  neceaaarilr  imply  an  exemption  tt 
ilB  properlf  from  the  proceai  end  juriidictiaa  of  the  coarta  of  joatica.  Lien* 
of  material  men,  aaUan,  wagea  and  for  avenge,  &c.,  eiiat  againat  gaveiu- 
menl  propertf  ai  well  ae  the  propert)'  of  indiiidnak.  There  U  no  eiceptioB 
in  thii  reaped  beiweeo  pnbljc  propert)'  of  a  commercial  character,  aod  pA- 
Tate  propertj,  either  upon  general  principlea  of  juatice,  or  juri  gtHliam. 
United  Stalee  t.  Wilder,  3  Sumner,  SOS. 

k  Lord  MaoBlield,  in  Wilttina  t.  Carmichael,  3  Doug.  101.  Tfae  Oratito. 
dine,  3  Bob.  Adm.  Rip.  240.  Sir  Jowph  JekjE,  in  Watfcinaon  i.  Bamardil- 
ton,  3  P.  Win*.36T.  The  caae  of  the  Ship  Fortitude,  in  the  C.C.  U.S.ftr 
Man.  decided  in  Augaet,  1836,  3  Sumntr't  S.  &S8,  conlaine  a  learned  cOi>- 
Snnallon  of  the  doctrine  of  the  maritime  law,  that  tht  matter  of  a  ililp  baa 
anthorlly  in  a  foreign  port  to  procure  auppliei  and  tepain  oecesaary  fur  tbe 
aafetf  of  the  ahip  and  performance  of  the  voyage.  The  neceaeimea,  ibeogfa 
not  euch  ai  ate  abaolutelf  indiipenanble,  miwt  be  reaionably  fit  and  proper, 
and  if  the  maaler  haa  not  euitable  funds,  or  cannot  obtain  money  on  the  par. 
■onal  credit  of  the  owner,  be  may  raiae  it  on  boltomrj.  The  Under  ia  bound 
to  exeruise  a  reasonable  diligence  to  aaeertein  that  the  tnppliea  and  repair* 
are  neceaaary,  or  apperenily  so,  and  it  ia  iiiflicient  if  he  acta  with  good 
faith,  and  ao  will  the  maeter,  if  ho  acta  with  reasonable  diligence,  diaerelion 
and  aliill.  A  regular  aorrey  ia  prima  facit  evidence  of  the  neceasiiy  of  the 
repaira,  ao  as  to  jualify  the  maaler  and  the  lender.  The  preinmplion  ia  in 
tavo.. '  nf  the  matter  and  the  lender,  and  the  oira*  praiaitrfi  to  tbe  conlrarr 
liee  on  the  owner  who  raaiata  the  bottomry  bond.  In  that  CMe  all  the  foreign 
eivitiana  are  examined  in  relation  to  the  degree  of  aeceaaily  thai  will  jnalify 
(he  hf  potfaeeatton, 


ny  Google 


Lee.  XLVI]  OF  PERSONAL  PROPERTY.  171 

safety  of  the  ship,  and  that  the  repairs  and  supplies 
could  not  be  procured  upon  reasonable  terms,  or  with 
lunds  within  the  master's  control,  or  upon  the  credit  of 
tbe  owner,  independent  of  the  hypothecation.  The 
master's  right  exists  only  in  cases  of  necessity,  and 
when  he  cannot  otherwise  procure  tbe  money,  and  has 
no  funds  of  the  owner,  or  of  his  own,  which  he  can 
command,  and  apply  to  the  purpose.*  He  is  to  act 
vith  reasonable  discretion,  and  is  not  absolutely  bound 
to  apply  the  money  of  others  in  hand,  except  it  belong 
to  the  owner,  in  preference  to  a  resort  to  bottomry  ;  and 
it  has  been  suggested,  by  very  high  authority,  that 
there  may  be  special  cases  in  which  the  master  may 
ruse  money  by  hypothecation,  even  though  he  has  his 
own  money  on  board.  But  if  he  should  raise  money  by 
bottomry  in  such  a  case,  tbe  admiralty  will  marshal  the 
assets  in  favour  of  the  shippers  of  the  cargo,  so  as  to 
bring  their  properly  last  into  contribution.''  The  power 
of  the  master  to  charge  the  owners  relative  to  the  re- 
pairs and  freight  of  tbe  ship,  does  not  exist  when  the  own- 
ers are  present,  or  when  the  ship  is  at  their  resi- 
dence." •But  if  only  a  minority  of  the  owners  are    'ITS 


•  Tbe  Aurora,  1  Wiraton'i  Sep.  103l  The  SUp  Fonitud«,  mpru.  Tb* 
veccMity  that  wiil  juiiiff  iba  reaDri  to  a  botioniif  bond,  w  mora  presaing  and 
commanding  than  the  neceuit;  wbicb  will  ')mulj  tbe  matter  in  reaort  to  an 
ordinary  conlracl  for  repalra. 

k  The  Sbip  Packtft,  3  Manm'i  Bip  355.  The  lien  of  the  master  For  re. 
paira  made  by  hia  niBani  at  ■  foreign  porr,  may  eilal  without  gny  cipreaa 
hypoibccstioa.  Ibid.  American  Inaarance  Company  v.  Carter,  3  Faigt, 
333.  It  l«  clearly  tbe  rale  of  ibe  mnritime  law,  iupporied  by  the  foreign 
anthoiitiee,  thai  ibe  owner  of  the  larga,  gold  by  the  master  for  the  necesii- 
dea  of  ibe  abip,  haa  an  implied  lien  opoD  the  ahip  foi  hie  indemnity,  though 
there  be  no  ejpreea  hypothecalioD.  The  ownera  are  liable  lo  pay  tbe  ahip. 
peia  ihe  full  amount  of  the  proceada  of  the  ahip  appropriated  by  the  masier, 
wilbin  ihe  acope  of  hia  authority,  for  the  nae  of  ibe  ahip..  Abbalt  on  Ship. 
ping,  part  3.  c.  5. 

•  Ode  it  OmmtTce,  art.  339.  Ord.  de  la  Blarint,  liv.  9.  lit.  1.  FallOD 
A  Diekaon  t.  The  Raadolph,  Oilpin'a  Btp.  45G.    In  the  eaae  of  the  Ship 


ny  Google 


172  OF  PERSONAL  PROPERTY.  (Pifi  T. 

prese&t,  or  reside  at  the  place,  then  the  captain's 
power  remains  good.*  It  is  incurabent  upon  the  <»«di- 
tor  who  claims  an  hypothecation,  to  prove  the  actual 
existence  of  the  necessity,  or  of  an  apparent  necessity^ 
of  those  things  which  gave  rise  to  his  demand,  and 
which  are  reasonably  fit  and  proper  for  the  ship,  or  for 
the  voyage,  under  the  circumstances  of  the  case ;  and 
he  must  have  acted,  after  he  has  used  reasonable  dili' 
gence,  with  good  faith  in  his  inqairies,  though  he  need 
Hot  see  to  the  actual  and  6onaj!<{«  application  of  the 
money.''  The  loan  must  not  exceed  the  necessity,  and 
it  must  be  made  in  a  place,  and  under  circumstancea,^ 


Lavinia  t.  Barclar,  1  Wath.  Or.  Rep.  49,  it  wu  held,  ihii  tli«  ciptaiii  couM' 
DOl  raiM  monsy  bj  bypoihecallon,  when  one  of  tbe  ownar*  rnidad  at  tW 
port.  Bdi  in  a  horns  port,  the  maater  may  bind  tbe  oirner  for  neeeaaary  and 
ordinarr  repaira  and  squipmeata,  under  a  preaumed  authorilf.  Webater  v. 
Beekamp,  4  BarmB.  ^  Aid.  353.  Tbia  ii  likewisa  tbe  role  in  dia  Scoieh 
taw.  1  B(ir«  Oim.  594.  Iliaheld,  rhal  a  perl  in  ■•■■teiii  whicbbsowuer 
doas  not  reaide,  ii  not  a  honu  fort  in  the  miciiinia  law.  aa  appLicabla  lo  tha 
United  Stales ;  and  the  master  of  a  veasel  may  \a  such  port  hypoihecale  the 
veaael  hy  a  boiLomtr  bond  for  neteasary  repaira,  it'  tbe  owner  haa  no  agent 
Aicre,  ibovgh  be  reside  in  anatber  auta.  Beiden  v.  Headricksoa,  I  Bntk. 
t»hovgh,  3S6.  Perhaps,  however,  the  distinction  between  fareigB  and  Iohm 
portl.  Id  lelalion  lo  the  mailer's  power  in  iheae  caaei,  ought  to  rest,  not 
In  relation  to  the  gorerninent  of  the  conntrr,  but  to  the  proximity  or  remote^ 
oeaa,  the  fadlity  or  difficnity  of  eoaimunieaiioD  between  the  placs  where  lb* 
master  acta,  and  the  place  where  the  owner  reeidea.  Thia  was  the  dnctriae 
declared  in  the  case  of  Hooper  r.  Wbilnef,  in  the  Commercial  Contt  at 
New-Orleans,  1839,  and  it  is  reasonable  and  jnat ;  and  the  other  rule  would 
be  very  unreasonable  in  many  osea,  »,  fut  instance,  between  the  city  of 
New. York  and  Jeraey  City.  In  Johna  v.  Simooa,  3  AdclpL  ^  MIU,  N.  8. 
495,  held,  (bat  in  a  home  aa  well  aa  in  a  foreign  port,  the  maater  hag  an  ilK- 
plied  autbority  to  pledge  tbe  credit  of  the  owner,  and  borrow  money  for  lb* 
Me  of  (he  ship,  if  the  owner  be  abaenl,  and  no  reasonable  comninntcaliQa 
with  bim.  Eleven  miles  dialani  are  notsuBieieni  loimply  tbe  power.  Arthur 
1.  Bsrlon,  6  M  ^  IT.  168,  8.  P.  itM«l(  en  Sk^vg,  5ib  Am.  edit.BoaUw, 
1846,  pp.  178,  179. 

'  flDBlay  i'sfy,  Cour*  d*  DraU  Com.  totne  ii.  971. 

t  The  Ship  Fortiliidi!,  C.  C.  V.  S.  for  Mun.  AnguM,  1838.  SUry  n* 
•Aftncy,  aec.  133. 
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to  afibrd  relief.*  This  power  of  the  master  to  borrow  *  .  /  >  K 
money  on  b!£UafflQU,and  hypothecate  the  ship  for  the  '*^  ^^  A,»5 
repaymest,  may  exist  as  well  at  the  port  of  destiaation, 
as  at  any  other  foreign  port,  when  the  necessity  for  the 
exercise  of  the  right  becomes  maoifest.**  A  doubt  ha4 
been  raised,  whether  an  hypothecation  would  be  valid 
when  made  to  the  consignee  of  the  owner.  The  power 
in  that  instance  would  be  very  liable  to  abuse  and  col- 
lusion, and  the  averment  of  the  necessity  and  integrity 
of  the  transaction  ought  to  undergo  a  severer  scrutiny, 
but  the  weight  of  authority  seems  to  be,  that  under 
circumstances  a  consignee  may  take  a  bottomry  bond.* 

■  Rucher  t.  Conyngbam,  3  Fttrrf  Adwi.  Brp.  995.  Cupiaiao  t.  Parei,  3 
D»U.  Btf.  194.  The  Aaron,  I  Whtal.  Btp.  96.  Rochar  v,  Buahar.  1 
Xtert  Bep.  ST.    ifoceiw,  Di  Nambu;  not.  S3. 

k  Read  *.  Commercia!  Inauraiice  Catnpanv,  3  Jahnt.  Bap,  353. 

•  8m  Ruchar  t.  Conrnghan),  9  Fetor**  Btp.  SOT  }  aod  AlAoU  m  Siip^t^, 
Ml  An.  «dit  Boatoo,  1846,  p.  !J07.  See  infra,  p.  361,  to  the  8.  P.  la  that 
pDinL  The  power  givao  to  the  master  to  rajee  mona]!  while  abroad.  Tor  lh« 
neceaailiet  of  the  ihip,  a  the  m«al  dangerous  farm  in  which  hia  aulhoril; 
can  be  exerted,  and  all  the  TorergD  authoritiea  have  recommended  and  en. 
farced  the  tame  preeauliona,  and  which  boie  been  noivsaallf  adoptad- 
{Cu—ngU,  DUc.  71-  Batcu*.  De  Na^n;  n.  93.  Vnmu  ad  Fttk.)  U 
Bofle  *.  Adam,  in  the  Scotch  Admiral!]',  in  1601,  the  rule  that  the  lender, 
on  an  hypathecation  bond,  wu  not  bound  lo  eee  lo  the  application  of  iho 
noDe)',  waa  qualified  in  a  caae  whore  the  eipendilure  was  enormoua,  and 
the  maater  a  weak  man.  Btll't  Com.  vol.  i.  5S9,  note.  The  question  re. 
aperting  the  Ilea  of  the  maater  on  the  ahip,  for  neceaaarf  eipenditurea,  haa 
been  eiteuBiiely  lilij[aled  and  diicuaaed  in  the  En^ish  and  American  couru, 
■■  hw  been  already  shown ;  a'nd  for  a  mora  full  view  of  some  of  the  caaes, 
ma  Abbott  mSI,ippmg,i^  Km.  edil.  Bouaa,  184E,  pp.  ISl— 193.  Tha 
American  editor  rX  AbbaU  on  Shifping,  5ih  edit.  Boetan,  184G,  pp.  300—  i 

Wl,  haa  indualriouaty  claaaified  the  most  material  caeea  in  the  American  | 

admiralij  courta,  on  Ihe  power  of  the  mBster  to  borrow  money  on  bottomry, 
(1.)  It  must  be,  in  cases  of  necsasily,  where  he  has  no  other  adeqaate  funds  ,' 

in  hia  power,  and  can  obtain  none  tipon  the  personal  credit  of  the  owner. 
(9.)  If  (be  neceaaity  eiisted,  end  Ihe  advances  were  bona  jidi  made,  any 
anbaoqucnt  misapplication  of  them  by  ihe  maitsr,  will  not  vitiate  the  by- 
polhecalioii.  (3.)  There  must  have  been  itn  inabitily  to  procure  the  funda 
en  iba  personal  credit  of  tha  owner.  (4.)  The  ciedil  must  have  been  given 
to  the  ship  »  security.    (5.)    The  maater  cannot  give  a  bottomry  bond  for 
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'The  master  in  the  course  of  the  voyage,  and' 
when  it  becomes  necessary,  may  also  sell  part  oF 
the  cargo,  to  enable  him  lo  carry  od  the  residue; 
and  he  may  hypothecate  the  whole  of  it,  as  welt  as 
Ihe  ship  and  freight,  for  the  attainnaent  of  the  same  ob- 
ject.* The  law  does  not  fix  any  aliquot  part  or  amount 
of  cargo  which  the  master  may  sell ;  nor  could  any  re- 
straint of  that  kind  be  safely  imposed.  The  power  must, 
generally  speaking,  be  adequate  to  the  occasion.  The 
authority  of  the  master  must  necessarily  increase  in  pro- 
portion to  the  difficulties  which  he  has  to  encounter. 
There  is  this  limitation  only  to  the  exercise  of  the  power, 
that  it  cannot  extend  to  the  entire  cargo ;  for  it  cannot 
be  presumed  to  be  for  the  interest  of  the  shipper,  that 
the  whole  should  be  sold,  to  enable  the  ship  to  proceed 
empty  to  her  port  of  destination.  The  hypotbecatiou  of 
the  whole  may,  however,  be  for  the  benefit  of  the  whole, 
because  it  may  enable  ihe  whole  to  be  conveyed  to  the 
proper  market.*  This  power  of  the  master  to  pledge  or 
sell  the  cargo,  is  only  to  be  exercised  at  an  intermediate 
port,  for  the  prosecution  of  the  voyage ;  and  if  he  un- 
duty  breaks  up  the  voyage,  he  cannot  sell  any  part  of 
the  cargo  for  repairs  for  a  new  voyage,  and  the  power 
is  entirely  gone.<    In  cases  of  capture  by  an  eoemy  or 


■nieeedeni  sdvaacM,  or  for  oiber  debt*  dm  fram  the  owner  tu  his  creditor. 
(G.)  The  mwier  cannot  pledge  ihe  ship  or  freight  for  hi»  own  private  in- 
teresu,  at  hypoihecaie  the  ship  for  Ihe  benefit  of  the  cargo.  (7.)  Tbe  ma*. 
Mr  may  hypuihecale  the  ship,  although  the  ehip  be  hired  upon  charter,  and 
ihe  Diasler  haa  been  appointed  by  the  charterera.  (B,)  The  owaer  ja  Dot 
peraonally  bound  hy  the  batlotnry  bond.  (9.)  A  bottomry  bond  may  be 
pven  to  pay  ofTa  former  bottomry  bond  on  the  eamo  foreign  voya^. 

'  Slory,  J.,  in  Pope  v.  Nickerson,  3  Ston/'t  E.  491,  and  tha  aathnrtliel, 
foreign  and  domeelic,  there  cited. 

b  The  Graiitudine,  3  Kob.  Adat.  Btp.  040.  363.  Tbe  United  laaurwice 
Company  v.  Scoti,  1  Jahnt.  Btp.  115.  Freeman  v.  Tha  Baat  India  Con. 
pany,  5  Samw.  4  Aid.  GIT.    Roaa  v.  Ship  Active,  3  Wath.  C.  Srp.  S36. 

■  Wall  *.  Potter,  S  Afawia'i  Bef.  77. 
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pirate,  the  maBter  may  redeem  the  vessel  or  cargo  by  a 
ransom  contract  for  money,  or  part  of  the  cargo,  and  the 
whole  cargo,  as  well  as  the  ship,  will  be  bound  by  the 
contract  made  under  the  authority  of  the  necessity  of  the 
case.*  But  if  the  voyage  is  broken  up  in  the  course  of 
it  by  ungovernable  circumstances,  the  master,  in  that 
case,  may  even  sell  the  ship  or  cargo,  provided  it  be 
done  in  good  faith,  for  the  good  of  all  concerned,  and 
in  a  case  of  supreme  necessity,  which  sweeps  all 
ordinary  rules  before  it.*"  The  'merely  acting  in  '174 
good  faith,  and  for  the  interest  of  all  concerned, 


•  The  GnitiludiDe,  3  Beb.  B.  Q40.  MBiBonnain  t.  Keiiing,  9  GalL  B. 
ias.    Sm,  bIm,  mpre,  vol.  i.  104. 106. 

>  HafiMO  T.  Mollon,  5  fi*p.  N.  P.  Bep.  65.  Mills  t.  Flaicher,  Doug.  Btf. 
919.  Idia  T.  The  Rofil  Eichante  InBorBiice  GoinpaDy,  8  Taant.  Ftp.  755. 
FMamui  T.  The  Ewt  India  Company,  S  ^umir.  ^  AU,  GIT.  Cannon  *, 
Heabom,  1  Bingham'4  Bip.  343.  RobensoD  t.  Cluke,  ibid.  445.  Fanny 
ud  Elmira,  Eda.  Adm.  Bip.  117.  Reid  *.  Banhatn,  3  Bn.  ^  Bmg.  147. 
Soimea'T.  Sugrae,  4  Car.  ^  Payne,  976.  Tindal,  Ch.  J.  Scull  t.  Briddle,  3 
WmA  Cir.  Btp.  150.  The  Schooaer  TiKon,  S  JtfoMn,  47S.  477.  Jardaa 
T.  Warrca  loa.  Co.  1  Storg'i  B,  343.  In  the  caie  of  the  American  InauianM 
Campanr  t.  CeDler,  4  Wemdell,  45,  il  ira«  held,  Ihol  in  this  eounlrf  ihe 
matlet'B  rigbl  to  sell  waa  more  eiteoBive  ihaa  in  England  ;  for  here,  ir  [her* 
eziMcd  ■  teckaieal  total  law,  and  the  maxer  haa  reuon  to  bctiefe  the  owner 
wanld  sleet  to  abandon,  he  might  aell  tbe  ahip.  The  Englieh  rule  j«  more 
Mrici,  and  il  ie  the  doty  of  the  muter  to  repair  the  vcatel,  onleaa  there  be  an 
aetaal  Mai  i»$»,  or  he  haa  no  meana  of  repairing,  and  cannot  procure  *nj 
bf  the  hypolhecalion  of  the  ahip  or  eargo.  The  earlier  Engliah  caeca,  m 
veil  IS  the  foreign  ordinancee,  denied  to  the  master  the  auihociiy  to  aell  the 
•Up.  1  Sid.  453.  Sd  Lard  Buymond,  934.  But  though  auch  a  power  ii 
not  given  to  ihe  maaler  b;  the  genemt  roaritime  law,  yet  the  modern  Eeeea 
have,  in  eonic  degree,  yielded  thai  power  to  the  maeler  in  a  case  of  atrong 
necvaiiy.  Aibtlt  on  Slapping,  Sth  Am.  edit  BoElon,  164G,  pp.  10 — 96. 
In  this  laat  work,  in  Ihe  notes  of  the  learned  English  and  American  edilois, 
■U  tfao  authorities  on  the  question  of  the  power  of  the  maner  loaell  ihe  ship, 
•M  collected  and  Enllcall;  examined.  In  the  cagea  of  Gordon  T.  The  Mas*. 
F.  &.  K  Ins.  Co.  Q  Pick.  349,  and  of  Hall  v.  The  Franklin  InEunince  Com. 
piny,  9  Picli,  466,  ihe  stricter  doclrine  of  the  English  lew  waa  aaaeried  and 
maintained.  Tbe  master's  aatharily  to  aell  the  veaapl  was  confined  to  caaea 
of  extreme  nesesaitr,  and  wbet«  he  act*  with  the  mo«i  perfect  good  fniih  for 
Ae  inlcreit  of  Ihe  owner,  and  when  he  bat  no  opportanily  to  consull  the 
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iB  not  sufficient  to  exempt  the  aa]e  of  goods  from  thq 
character  of  a  tortious  conversioB,  for  wbicb  tbe  ship 
owner  and  the  purchaser  are  responsible,  if  the  ahsolule 
necessity  for  the  sale  be  not  clearly  made  out.  Nor  will 
the  sajiction  of  a  vice-admiralty  court  aid  the  sale  when 
the  requisite  necessity  was  wanting.*  All  the  cases  are 
decided  and  peremptory,  and  upon  the  soundest  prin- 
ciples, in  the  call  for  that  necessity.  The  master  is  em- 
ployed only  to  navigate  the  ship ;  and  the  sale  of  it  ia 
manifestly  beyond  his  commission,  and  becomes  the 
unauthorized  act  of  a  servant,  disposing  of  property 

which  he  was  intrusted  only  to  carry  and  convey. 
•176    The  •master  in  such  a  case  acts,  virtute  oficii,  as 

master.  His  agency  arises  by  operation  of  law, 
from  the  necessity  of  the  case,  to  prevent  a  total  loss 
of  the  property,  and  the  law  treats  him  as  one  capable 
of  selling  in  his  own  name,  but  for  the  beneSt  of  the 
owner.  He  can  give  a  sufficient  title  in  his  own  name, 
as  being  by  operation  of  law  substituted  owner,  pro  hoc 
nee.    This  was  the  view  of  the  subject  taken  in  the  case 


«wiiar  or  iniurar,  ud  iba  neeeMilf  leMes  him  on  •lunwlive.  This  atriot 
tols  ii  the  one  bMl  (npported  bj  reuon  and  auihoiiiT.  See,  alio,  to  iba 
•ame  point,  ihe  case  of  tbe  Brijc  Suab  Ann,  9  Suumtr,  906,  whem  i[  waa 
bald,  that  in  a  caae  of  urgeiil  nsceaailr,  tbe  maaler  bad  a  right  to  sell  tba 
vaiael,  aa  well  od  a  borne  bb  on  a  foreign  ehore,  aod  wbetber  the  owners 
naideiiea  be  near  or  at  a  dialance.  Alao  ibe  caaaa  of  tbe  New-England  In. 
aunace  Company  r.  Tbe  Sarab  Ann,  13  Pilrr*,  387,  and  of  Rablnsoa  t. 
ConimonwaaJib  Ina.  Co.,  3  SuMaer't  S.  990,  and  of  Suoler  v.  Packer,  7 
^itMOB  ^  Wiliby,  399,  where  the  power  of  the  maaler  to  acU,  in  a  case  cf 
axlrcme  necessity,  and  acting  in  good  faith,  is  fully  aualained. 

•  Van  Omeron  t.  Dowick,  9  Cambp.  N.  P.  Rep.  49.  Marti*  «.  Robin, 
aon,  Bornu.  j  Ocw.  196.  The  French  code  allowa  the  maaler  to  sell  the 
•hip  in  the  single  case  of  inaavigabilily  ;  but  by  tbe  ancient  ordinances  lbs 
prohibilion  was  eotire  and  absolute.  The  innavigabilily  of  the  ahip  oughl, 
however,  to  be  first  aocortained  and  declared  by  tbe  local  magisirate  of  the 
place  :  or,  if  in  a  foreign  counirr,  by  the  French  Consul.  Codt  de  Ctirn. 
meret,  art.  937.  Ord.  dt  Is  Marine,  iiu  Du  Capitaimi,  art.  19.  1  FaJin'a 
Com.  444.     Fardanu.  Droit  Cm.  lome  iii.  96.    Amlay  Ptlf,  tome  il.  8S. 
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of  the  Schooner  TUton,*  and  the  doctrine  appears  to  rest 
on  clear  and  solid  principles  of  law  and  policy. 

When  part  of  the  cargo  is  sold  by  the  master  at  an 
intennediate  port,  to  raise  money  for  the  necessities  of 
the  voyage,  the  general  rule  has  been  to  value  the  goods 
at  the  clear  price  they  would  have  fetched  at  the  port 
of  destination.  But,  in  Richardton  v.  Nottrte,*'  the  price 
which  the  goods  actually  sold  for  at  the  port  of  neces- 
sity was  adopted,  and  the  court  did  not  think  that  euch  a 
criterion  of  value  was  clearly  erroneous  in  point  of  law; 
and  with  respect  to  these  contracts  of  hypothecation  for 
necessaries,  made  by  the  master  in  a  foreign  port,  it  is 
the  universal  understanding  and  rule,  that  they  are  to 
be  made  in  the  absence  of  the  owner,  and  not  at  his 
place  of  residence,  where  he  may  exercise  his  own 
jodgment.  If  the  liens  be  created  at  different  periods 
of  the  voyage,  and  the  value  of  the  ship  be  insufficient 
to  discbarge  them  ail,  the  last  loan  is  entitled  to  priority 
in  payment,  as  having  been  the  means  of  saving  the  ship. 
The  contract  does  not  transfer  the  property  of  the  ship, 
but  it  gives  the  creditor  a  privilege  or  claim  apon  it, 
which  may  be  enforced  with  all  the  expedition  and  effi- 
cacy of  the  admiralty  process.* 

It  is  the  duty  of  the  master  engaged  in  a  foreiga 
trade,  to  put  his  ship  under  the  charge  of  a  pilot,  both 
on  his  outward  and  homeward  voyage,  when 
*he  is  within  the  usual  limits  of  the  pilot's  em-    *176 
ployment.^    The  pilot,  while  on  board,  has  the 


•  S  Afruini,  481. 

* 3  Bama.  4  AU.337. 

•  Abbott  on  Skipping,  pan  3.  c.  3.  lec.  30.  39.  ChsBo,  J.,  BIudb  v.  Tfas 
Ship  Charles  Carter,  4  Cranch't  Sip.  3Sa    See  infra,  358.  S.  P. 

•  Iav  t.  Hollingwortb,  7  Tarn  Rep.  160.  The  WtlliBm,  6  Sob.  Adm, 
Sep.  316.  But  if  the  maeler,  at  a  Toreisn  port,  slletnpu  to  get  a  pilot,  and 
faik,  and  then,  in  the  exerciss  of  his  b«Bl  diacrelion,  endeavoun  to  liavigBl« 
himaeif  into  port,  and  groandt,  the  andermitet  ia  nal  diacharged,  but  rg. 

Vot-  in.  17 
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; exclusive  control  of  the. ship.    He  is  considered  .as 
master  pro  hoe  vice, .  fwd  if  any  loss  or  injury  be  sqs- 


muM  lii^Iv  foT  ihs  iDJufj.  PhiUipiT.IIeadlMa.SJarwii.,^  AMfk-Xlt. 
If  ho  MUmpu  to  enter  ■  part  without  i  pilot,  tod  without  endeiToun  la 
procure  one,  and  ■  ton  happenai  the  underwriiere  would  not  be  reiponiiblo. 
It  would  be  Ihs  fsolt  of  th«  ataier,  end  tbe  ewoen  woald  be  lieble.  Bat 
.  if  the  lora  bappeni  at  a  point  beyond  which  the  piloi'isenice  waane£«MM7i 
it  would  be  olberwiae.  M'.Millan  t.  U.  Iu.  Co.  1  met'r  S.  C.  Etp.  348. 
A  veiiel  ii  not  ttaKurlhy  within  the  implied  werrantr,  if  she  procerds  with- 
out one  in  nsTigaliDg:  a  liver,  where  il  ia  (he  CDBtom  to  lake  on  boald  a 
licenard  pilot.  If  there  be  no aucb  aatuim,  the  G(p(wn,  mate  or oiharp^- 
BOD,  poeteeeing  the  requiaite  akiU,  mar  'ct  at  pilot.  Eeeler  r.  Firemai^ 
Ina.  Co.,  3  Hill,  350.  In  the  caae  of  Bolton  and  oLhete  v.  American  Inaur- 
ance  CoQipany,  ttied  befoTS  Cb.  J.  Jones,  in  the  Superior  Court  of  New- 
York,  in  Nownber,  1835,  it  was  held,  4bat  id  every  well  appointed  port, 
vhet^  pilots  ware  to  be  had,  a  teatel  arriving  upon  pilot  gronnd  was  bound 
to  lake  a  pilot,  and  the  ground  wu  to  be  spproached  carefultf ;  and  if  in 
the  night,  the  maeter  waa  to  bold  out  a  light  for  a  pilot,  and  to  wait  a  rea. 
Miaabls  time  for  one,  and  to  approach  one  if  be  ciui  do  it  with  lafety.  If  be 
•lltnipud  to  enter  the  port  without  n  pilot,. or  iteeicd  ne^genlly  orrul^)' 
in  approaching  the  ground  where  it  was  uniafe  to  navigate  without  a  pilot, 
and  diuiugee  ensued,  the  underwrilen  would  not  be  respunsible  for  them, 
l^e  duly  of  the  mealer  ie  the  more  imperative  on  the  ap[«OBch  to  New- 
York,  wbich  ia  of  dangerous  acoesa,  ae  the  shannel  is  only  a  mile  ud  a  half 
wide  between  the  bars,  and  the  omst  is  lined  with  shifting  aand  burs.  In  M>ea 
of  great  danger,  ■■  iu  the  caaa  of  a  storm,  if  the  captain  cannot  wiit  withaafe. 
ty  fora  pilot,  be  must  come  in  without  one.  The  ayatem  of  pilotage  in  Kew. 
York  je  eicelient.  Branch  pilota  were  forvierly  appointed  by  the  Ginemor 
and  Senate,  and  had  to  perform  an  appreniieeahip  of  five  yean  before  they 
could  become  deputy  pilots  ;  and  three  years  before  they  became  branch  or 
liceneed  pilot*.  They  underwent  eiaminilion  before  the  wardene  of  the 
port,  and  gave  aecurity.  See  Lam  ef  Ntte.  York,  February  19, 18tS,  e.  IB, 
andpatticulsrlysecTandia.  April  12,  ISSS,  c.  1B6.  April  16,  ISM,  c 
9UT.  March  30,  1B31,  c.  93.  In  1S3T,  the  atatute  law*  of  New.York 
rslativa  to  pilota,  were  redigested  and  eeBentiilly  amended,  and  all  fbnnet 
Blatntes  repealed.  A  board  of  five  coinmiasionera  was  eetabliabed  for 
licensing,  regulating  and  governing  pilot*  and  deputy  pilota,  and  they  were 
clothed  with  large  powera.  Applieanla  for  license  were  to  be  examined 
before  the  commissioners  a*  to  their  fitness,  skill  and  chaiacler,  and  they 
were  to  enter  into  recogniianeea  with  auretiea  for  the  faithful  eiecuiion  of 
tbeit  trust.  Laa»  of  NtwTerk,  183T,  c.  184.  Fnrtlier  regulations  were 
made,  and  the  mode  and  rate  of  compenaalion  for  pilotage  established,  by 
Ihe  act  of  New.York  of  April  13, 1S38,  c  197.    Fourteen  pilota  are  di. 
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i^^aed  ip  %}» .nayigatioD  of  ifae  veawl  while  under  Uie 
.^arge  of  tl)e  pilot,  be  is  aoswei^le,  as  sttiotly  as  if 


nctad  to  be  appointed  bj  Ibe  OoTcnior  aod  Senate,  apen  tlie  reoevmenija. 
tiaa  of  ibe  board  of  wardeua,  fur  the  cbannel  of  ibe  But  &iver,  called  hell- 
Caie.  N.  7.  S.  &  3d  edit.  vol.  L  p.  119.  Id  England,  ths  aiaiuia  of  6 
•GeOTce  IV.  e.  135,  eonaolidatBd  all  Ltis  piior  Eneliah  lawa,  wiih  raapeei  to 
tbe  ticenaiogand  emplorDient  of  pilotaj  and  an  abridgad  view  of  iia  pro- 
TiaioDS  is  sifen  in  JfCuilacjC*  Com.  Die.  til.  PiloU.  In  Masaachuietu,  ilia 
law  nf  pilotage  ia  aa  well  and  carefiillr  digealed  a*  an;  wbare  alae.  The 
GoToraor  appoioti  the  pilots  for  the  several  barbouia  aod  coaala  of  ibe  B»|e, 
noder  cetiaiu  excBptiDoa.  Beu.  Si;  c  33.  Smith  i.  SwiJ>,  6  MeUaif,  333. 
Every  bniacb  pilal  niaj  nomiuala  bia  deputy  pilata  for  lbs  approbaiion  of 
ibe  Governor,  sad  thsy  all  give  bond  with  Bursliea,  for  ibeitfaiihTulneaa. 
Stvitt^  Slatutf  o/  Maitacktutttt,  pari  1.  til.  13.  c.  33.  Every  Boeloa 
pilot  who  afTanhiB  aeniceB  to  an  inward  bound  leual  befoie  ahahaspaaaed 
a  daaigDaled  line,  and  ibey  are  nal  accepied,  ia  iievoTtbeleaB  enliiled  to 
full  fees  of  pilotage.  Tbe  mialer  may  pilot  bis  own  vsuel  inio  Boetoa 
harbour,  but  it  is  at  ths  peril  of  the  owners,  and  he  must  pay  tbe  piloiage 
fees,  if  B  pilot  seasonably  oSen  bia  aervicea.  But  io  sucb  case,  if  he  employ! 
apenon  aoiautbonied  aa  a  pilot,  aucb  parson  aubjec la  himself  lo  a  penalty. 
CammoDwaallh  *.  Rickeiaon,  5  Mttcaif  B.  413.  Harlin  v.  Uillon,  9  Jtfcl- 
tat/B.  371.  The  Reaittd  StalaUi  of  ATatMciiatttt  of  1836,  c.  33,  contain 
thcii  pilot  regulatinni.  The  Govarnor  and  Council  appoint  the  pilota  fur  ibe 
,^ste,  wi(b  ihaazcepiion  of  (ulots  for  ibe  harbonis  and  porta  of  Buelon,  Naw. 
£e(]ford  and  Falihaven,  wbare  apecial  proviaiona  for  those  harbours  are  made. 
Tbe  ca«e  of  Haitin  v.  Hilton  conlaina  a  well.dlgesied  view  of  the  St«iuia 
Jiaw  of  Hassachuaells  on  ihe  sulgect.  The  pilot  regulalioDa  in  the  other  great 
CnnuQercialalataa  are  doubiless  of  tbe  same  efBciantcbaractar,  aiid  the  ganeral 
eommeicial  law  on  the  aubjeci  appliea  equally  lo  all  the  states.  Though 
CongreeB  may  establish  Bsyntem  of  pilotage  in  ports  and  barbouia  wiihin 
the  United  Stalat,  aod  give  ibe  I>ialiicl  Courts  jurisdiclion  of  the  same,  yat 
they  have  not  done  it.  In  Georgia,  pilola  are  Iksnsed  by  a  permanent 
Board  of  Commiasionere,  and  ihey  are  required  to  give  bonda,  wiib  aura. 
ti^forlbadua  execution  of  their  duly,  and  lo  lake  a  epecial  oalb  in  re- 
lation to  the  aame  ;  and  the  commisuoners  are  lo  setlle  all  diaput«e  between 
pilots  and  masters  of  vessels,  and  with  power  to  revoke  lit^'.nsea  fur  incom- 
petency, negliganca  or  misbehaviour.  Princa's  Dig.  1B37,  759.  Halek. 
kiWi  Cadt  nfGutrgia  Statute  Laa;  1845,  p.  STS.'  The  only  Cntigreaeionsl 
provi^on  on  the  subjuct  is  conlained  in  tbe  act  of  Cangresa  of  Augual  T, 
1TB9|  c.  9.  sec.  4,  which  still  remains  in  force,  and  in  which  it  is  declared, 
thai  "  All  pilots  in  the  bays,  inleta,  rivers,  batbouTB  and  porta  of  the  Uoit^ 
States,  shall  continue  lo  be  regutaiad  in  conformily  with  the  exiaiing  laws 
tA  the  atates  teapeciively  wherein  aucb  pilota  may  be,  or  with  inch  lawa  is 
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lie  were  a  common  carrier,  for  bis  default,  negligence 
or  unskilfulnesa }  and  the  owner  would  also  be  reaponr 
sible  to  the  party  injured  for  tbe  act  of  tbe  pilot,  a» 

thaalalei  mif  reapectiTelf  thsieafler  enact  for  Ihe  pnrpox,  Qatil  funbai 
la^BUUie  proTidoa  ib&ll  be  made  by  Congreia."  The  police  reguliuonB  of 
poru  and  harboora  in  reaped  to  pilots,  aie  \e(t  by  Congreu  lo  the  atatee. 
Bf  a  reMlution  of  tbe  Legialiiure  of  New.Yurk,  on  the  lOih  of  March, 
1846,  the  meinban  of  Coagnm  from  the  stale  were  reqaealed  lo  endeavour 
to  procure  an  act  of  Coagrea  to  regulate  and  eatabiiab  the  pilot  afaiem  of 
tbe  United  Slalea,  and  to  give  lo  each  atilo  the  power  10  pua  laws  for  tbe 
appointment  and  regulation  of  the  pilola  for  ihemeeliCB.  Cognizance  of  the 
etaet  tinder  atate  1awa>  aa  to  pilotage,  belonga,  at  present,  to  elate  coorls. 
Maidiall,  Ch.  J.,  in  GibboM  v.  Ogden,  9  WhraL  907.  The  Schooner  Wava 
T.  Hf  er,  on  appeal  to  the  Circaii  Court  of  the  United  States  for  tbe  Soatbem 
IKstricl  of  New-York,  U  Payyu't  Sep.  Low  t.  CoinmiasionerB  of  Pilotage, 
B-  Af.  Ciarltm't  Geo.  Stp.  3t4.  But  in  the  caie  of  Hoban  v.  Drogio,  10 
FittTtf  U.  S.  Sep.  lOS,  it  waa  held,  that  auils  for  pilotage  on  tbe  high  seas 
and  on  tide  waters,  were  within  tbeedmiisLtr  jariadicDaD,and  tbe  slate  coorla 
had  only  nmeiirreRl  jurisdiction  with  ibe  district  conrta  in  mils  for  pilotage. 
The  SCI  of  Congress  of  3d  of  March,  1837,  c.  33,  declared,  tbatit  should  be 
lawful  for  the  master  or  commander  of  anj'  festel,  coming  into  or  going  one 
of  any  pari  ailuate  upon  the  waters  which  are  tbe  boundary  between  two 
atatea,  to  employ  any  pilot  duly  licensed  or  aulboiiied  by  the  laws  of  eidioT 
■tale  bounded  upon  aaid  waters.  Concurrently  in  point  of  time  with  thia  act 
of  Congress,  the  statute  of  New-Jersey  was  passed  for  eslablishtng  and  regn. 
latlng  pilota  for  the  porta  of  that  atate,  within  Sandy  Hook.  Sima'i  Dig. 
400.  The  ordinance  of  Ihe  city  of  Cbarleeton,  in  a  C.  of  IB49,  founded  on 
■late  authority,  respecting  pilotage,  declared  that  every  coaster,  or  commander 
of  any  Teasel,  bearing  lowaidaihe  oossl  or  harbour  oCCharleaton,  should  paj 
a  pilot  fee  to  the  Gnt  pilot  who  should  offer  to  go  on  board  and  lake  chargo 
of  the  vessel,  and  the  pilot  fee  sbonld  be  due  and  recoverable,  even  on  refii- 
■al  toreceive  on  board  a  licensed  pilot.  All  ■leambosts  carrying  U.  S.  mails, 
and  all  vessel*  trading  belKfm  any  of  tkt  porti  of  Sonti  Carelina,  and  n  Wly 
aumd  in  tie  ttaie,  were  declared  10  be  eiempted  from  pilotage.  But  this 
dummindfimt  between  coaslen  wliolly  owned  in  the  stale,  and  coasters 
owned  in  whole  or  in  psrl  in  other  etatea,  and  employed  with  the  Carolios 
coaalera,  waa  declared  void  by  the  Court  of  Appeals  in  the  case  ofChapmui 
V.  Miller,  3  ^era't  S.  C.  Sip.  769.  It  was  in  conflict  wiib  tbe  act  of  Coik 
gresa  of  1793,  regulating  the  eoaaliog  trade,  and  giving  equal  privilegea  to 
licensed  eoaaling  vetsela  of  every  state.  The  regalalion  of  the  coaatiag  tiide 
was  a  power  veated  eielusively  in  Congress,  as  being  a  regulalion  of  com- 
merce and  navigation;  and  this  doctrine  was  fully  declared  in  Gibbona  t. 
Ogden,  in  9  Wheaton  S.  Tbe  decision  in  S.  Carolina  ie  perfectly  sound 
and  concloaive. 
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being  the  act  of  his  agent.'  Though  some  doubt  bad 
been  raised  by  the  dictum  of  Cb.  J.  Mansfield,  in  Bov- 
chffr  V.  NordttTom,^  yet  the  weight  of  authority  and  the 
better  reason  is,  that  the  roaster,  in  such  a  case,  would 
not  be  responsible  as  master,  though  on  board,  provided 
the  crew  acted  in  regular  obedience  to  the  pilot' 

The  mate  is  the  next  officer  to  the  master  on  board, 
and  upon  bis  death  or  absence,  the  mate  succeeds  mir~ 
ttUe  oficii,  to  the  care  of  the  ship  and  the  government 
and  management  of  the  crew.  He  does  not  cease  to 
be  mate  in  such  cases,  but  has  thrown  upon  bira  cumu- 
latively the  duties  of  master.  He  is  quati  master,  with 
the  same  general  powers  and  responsibilities,  pro  hoc 
vice,  and  with  the  preservation  of  bis  character  and  pri- 
vileges as  mate.  He  may  sue  in  the  admiralty  for  hia  |  ^Z  L  t^£~ 
wages  as  mate,  and  is  entitled  in  that  character  to  be  ^cJ.  i 
■cured,  if  sick,  at  the  expense  of  the  ship.''    The  master, 

*  BoMf  T.  DonaldaoD,  4  DaUaf  Btp.  906.  Hiicgcii  v.  MoDlgomet;,  S 
Bm.  4  J'aU.  446.  r*ieH  T.  Brown,  8  Pici.  S3.  PiEot-boat  Wuhinglon  t. 
Ship  Saluda,  U.  S.  Diiiriet  Court,  S.  C.  April,  1831.  Williamaon  y.  Price, 
16  MarUn't  Lmi*.  Stp.  399.  I^  Nepiune  tbo  2d,  1  Dadmm't  Adm.  R.  467. 
Bnl  in  the  cue  of  tbo  Agricola,  Adm.  Court,  HiU  Term,  1843,  it  wai  cOD- 
■idered,  (and  certaiDlf  with  good  reaaon,)  that  if  the  maatar  of  a  Teoaat  ba 
bound  to  take  b  pilot,  and  a  collision  iriaea  from  ths  fault  of  (he  pilot,  lb« 
owners  are  not  reipanaible  for  bis  conduct.  By  ibe  Engliah  statute  law,  a* 
declared  bf  iheir  adjudicBliona,  the  maaier  or  owner  of  a  veiact  trading  to  or 
from  the  port  of  Liverpool,  ii  not  aniwerable  for  damagea  occasioned  by  the 
bull  of  the  pilot.  Caruibers  v.  Sfdebotham,  4  Mmlt  ^  Stla.  11.  Tba 
Maria,  1  Jbt.  N.  Ad.  S.  95.    The  Froiector,  Id.  45. 

k  1  Taant.  Sep.  568. 

*  In  tbe  case  of  the  PoiUmoolh,  6  Bah.  Adn.  Sep.  317.  Snell  v.  Rich,  1 
Join*.  Etp.  305.  Bf  the  statuie  of  6  George  IV.  c.  135.  sec  S3,  ownen  (Dd 
maaten  of  tbipa  are  exempted  from  liability  lor  any  damage  triaiog  fi-«ii  iba 
want  of  a  licensed  pilot,  unleaa  The  want  aroae  from  a  lefusil  to  take  one  oit 
%oard  ;  or  from  wilful  oegleci,  in  not  snug  all  due  maaoa  to  talta  ons  an 
boerd  who  mar  "Bar.  He  ia  equally  eiempMd  from  reaponsibility  for  th* 
incapacity  or  defaults  of  the  pilot 

*  Read  T.  Chapman,  Str.  937.  Ome  *.  Townsend,  4  Siaiott,  546.  The 
Srig  George,  1  5imtnrr,  151.  United  Sutss  t.  Tsylor,  3  Smaar,  585.  V. 
a.  T.  Roberts,  3  IT.  F.  Lifl  Obtrvtr,  99. 


ny  Google 


'^       Ifg  OF  PERSONAL  PROPERTY.  {P«n  T. 

'^ 

and  even  the  conaignees,  may  appoint  a  substitute  in  a 

:      foreign  port,  in  cases  of  necessity."    Even  a  supercargo, 
o^      in  cases  of  necessity,  and  acting  with  reasonable  dis- 

V      cKtion,  may  bind  the  owner.'' 

^  (3.)  Of  the  rights  and  dutia  of  teamai. 

.V  We  come  neit  to  treat  of  the  laws  applicable  to  sea- 

-  mPn ;  and  it  will  appear,  for  obvious  reasons,  that  in 

^     the  codes  of  all  commercial  nations  they  are  objects  of 
^       great  solicitude  and  of  paternal  care.   They  are  usually  a 
"^       heedless,  ignorant,  audacious,  but  most  useful  class  or 
iZ       men,  exposed  to  constant  hardships,  perils  and  oppres- 
^,5| '       6ion.    From  the  nature  of  their  emjiloyment,  and  their 
NJ^^  "  home  on  the.deep,"  they  are  necessarily  excluded,  in' 
r     .'  a  great  degree,  from  the  benefits  of  civilizBiioh,  anil 
>i  the  comforts  and  charities  of  domestic  life.    Upon  their 
£      ■  own  element  they  are  habitually  bufleled  by  wind* 
-■^  ""^  and  waves,  and  wrestling  with  tempests ;  and 

-^     '    *n7    in  time  of  war  they  "are  exposed  to  the  still 
^  fiercer  elements  of  the  human  passions.     In  port 

V  ."^    they  are  the  ready  and  the  dreadful  victims  of  tempia- 
•?    tion,  fraud  and  vice."    It  becomes,  therefore,  a  very  in- 
teresting topic  of  inquiry,  to  see  what  protection  the 
laws  have  thrown  around  such  a  houseless  and  helpless 
race  .of  beings,  and  what  special  provisions  have  been 
^    made  for  their  security  and  indemnity. 


^^^ 


^  '  ^         ■  PtthitT,  Ciartt-Partie,  Na  49.    The  Aleundgr,  1  Dod:  Aim.  R.  9T8 

^  OS'         '  FaiTMIier  i.  Bordman,  1  Slory'i  S.  43. 

'  Si  •  Tba  rackleuneas  wilh  which  lailora  diHtpate  their  wagea,  and  the  ftei- 

.  ^      '(    litf  wilh  which  the;  are  chesiad  out  of  ihem,  iire  proTcrbial  j  and  ihoea  per- 

■Ma  who  have  tbo  auperinlendence  of  marine  hoipitsla  well  know  how  a*. 

larelr  and  eitenttvely  ■ailors  are  afflicted,  beyond  all  other  claaaaa  of  men, 

b;  ibon  odioua  diaeaaei  which  ao  terribly  chiatiae  licentioua  d^ro.    Sach  > 

teourge  ie  far  worae  to  ihem  than  the  atorma  and  the  montten  of  the  ocean  ;. 

IMd  aiiber  th«  yrtfcJjnfem  •4/ricHm  rfeen-ldnlrm  a^tffitifru,  the  rah'Mi  M^ 

tha  awMln  iMtaiUia,  or  iha  i^/aaalH  we^wtH,  a 
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Tbe  seamen  employed  m  the  merchant  service  are  > 
m^de  subject  to  special  regulations,  prescribed  by  acta  I 
of  congress  for  their  government  and  protection/ 
Shipping  articles  are  contracts  in  writing,  or  in  print, 
declaring  the  voyage  and  the  term  of  time  for  which  *<*^*- 
th^  seamen  are  shipped,  and  the  rate  of  wages,  and  when 
tbe  seamen  are  to  render  themselves  on  board ;  and 
the  articles  are  to  be  signed  by  every  seaman  or  mari- 
sier,  on  ail  voyages  from  the  United  States  to  a  foreign 
port,  and,  in  cert^o  cases,  to  a  port  in  another  state, 
otber  than  an  adjoining  one.*  If  there  be  no  such  con- 
tract, the  master  is  bound  to  pay  to  every  seaman  who 
performs  the  voyage  the  highest  wages  given  at  the 
port  for  a  similar  voyage,  within  the  three  next  preced- 
ing months,  besides  forfeiting  for  every  seaman  a  pe- 
nalty of  twenty  dollars.  The  seamen  are  made  subject 
to  forfeitures  if  they  do  not  render  themselves  on  board 
according  to  the  contract,  or  if  they  desert  the  service  ; 
and  they  are  liable  to  summary  imprisonment  for  deser- 


*  AcU  af  tla  United  Statti,  aOih  Jalf,  1790,  c.  39  ;  SSib  Majt,  1796,  0. 
36;  ISib  July,  179e,e.94;  3d  May,  180S,c.  SI  ;  38ih  Febmarr,  lB03i  !td 
Mtaeh,  1805,  c  86 ;  3d  Match,  1613,  c.  184  ;  19ih  June,  1BI3,  c.  9  ;  Sd 
Mwoh,  1819,  e.  170  ;  3d  March,  18^9,  c.  303 ;  90<h  July,  1840,  c.  33. 

k  A  foreign  jojage,  in  the  langiuge  of  tiada  and  eommerce,  mean*  a  loj- 
Bga  to  •ome  port  or  place  vriihln  iba  leriitnry  of  a  fontgn  natioD.  Tbo  trr- 
•ifntfof  the  voyage  wtdeBllied<Mripiian.  In  ihia  view,  neiiher  fiabing  nor 
trinling  voyagea  are  atrictlr  Toteign  Tofagea.  Tbia  is  Ihe  aenie  in  which 
taniga  Toragca  are  nndantood  in  the  Dutisa  CollactioD  Act  of  1799,  c.  196r 
and  in  Che  acnof  1790,  c.  56,  andirf  1813,  c.  9,  relative  to  abipping  ariiclM  ; 
and  the  above  act  ori799  atjll  canatitnteB  tbe  leading  eiatnte  to  regulate  our 
commercial  lotereonrw  with  foralgn  natiana.  Taber  t.  United  9talea,  C.  C. 
V.Sfer  Man.,  October,  1839.  1  iStarf**  R.  1.  Tbe  (hipping  contract  In 
the  whale  fiahety  ia  nniTer««llf  reduced  to  writing,  tbongh  anch  vojaget  are 
not  in  lerma  within  ibe  atatnte.  The  New-Bedford  wfaalemen'a  ahippiog 
paper,  Mr.  Cunia  aaya,  (Trtalitt  att  tia  Bigitt  and  Dutiet  s/  Mtreiant 
tSw9tn.-184I,  p.  60.)  ia  the  bait  cimilrilBiBit  lurtLumerit ' of  the  kind  in  na* 
'    tin  UKilwl  Bitlea. 
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tion,  and  to  be  detained  until  tlie  ship  be  ready  to  sail.* 
If  the  mate  and  a  majority  of  the  crew,  after  the  voy- 
a^  is  begun,  but  before  the  vessel  has  left  the  land, 

deem  the  vessel  unsafe,  or  not  duly  provided, 
*178    and  'shall  require  an  examination  of  the  ship, 

the  master  must  proceed  to,  or  slop  at,  the  near- 
est or  most  convenient  port,  where  an  inquiry  is  to  be 
made,  aiid  the  master  and  crew  must  conform  to  the 
judgment  of  the  experienced  persons  selected  by  the 
district  judge  or  a  justice  of  the  peace.  If  the  com- 
plaint shall  appear  to  have  been  without  foundation, 
the  expenses  and  reasonable  damages,  to  be  ascer- 
tained by  the  judge  or  justice,  are  to  be  deducted  from 
the  wages  of  the  seamen.  But  if  the  vessel  be  found 
or  made  seaworthy,  and  the  seamen  shall  refuse  to 
proceed  on  the  voyage,  they  are  subjected  to  imprison- 
ment until  they  pay  double  the  advance  made  to  them 
on  the  shipping  contract.''  Fishermen  engaged  in  the 
fisheries  are  liable  to  the  like  penalties  for  desertion ; 
and  the  fishing  contract  must  be  in  writing,  signed  by 


■  The  iDiboril;  given  bf  the  bci  of  oongisn  ol  SOih  Jul)>,  1790,  to  arrest 
dcserteiB  hy  a  magutnle's  warrant,  doea  not  aupenede  the  authorit;  which 
the  muter  hae  under  ihe  general  maritime  law  In  retake  a  deserting  aeamas , 
and  confine  him  on  board.    Turner's  c*ae,  Wtrt'i  S.  S3. 

k  Act  of  CongTtu.  Jolf  30lh,  1T9D,  c  39.  aee.  1,  S,  3.  5.  7.  The  Act  ot 
Congreei  of  1BS9,  c.  303,  provided  for  ihe  apprehenaion  of  deaerten  from 
certain  foreign  veaseia  in  the  porta  of  the  United  Stales.  The  Act  of  Con. 
'  gnm  of  JuJr  90th,  1840,  c.  93,  autfaonxea  an  eiiminetion  by  tha  conaul  or 
commerciHl  ajcenl  in  a  foreign  port,  into  the  complaints  of  ths  marinere,  and 
a  etrpf  of  the  shipping  articles  ehali  be  produced  bj'  the  master  lo  the  conaitl, 
and  If  the  complaints  are  well  founded,  be  may  discharge  theaesmen  on  teime ; 
and  it  is  made  the  datf  of  the  consuls  to  raelaim  deaetieta  by  cverf  meant 
within  their  power,  and  lend  their  aid  to  the  local  authoriliea  for  that  putpoaa. 
Tfaey  are,  upon  complaint,  to  eaemine  into  the  seeworlhinaaa  of  the  vesael 
when  she  left  home,  and  if  fo^nd  deficient,  they  may  diacharge  the  crew  with 
additional  wagea,  eioepl  in  caaea  free  from  neglect  or  blame.  Thia  act  haa 
much  enlarged  the  diaeretioiiary  power  of  conaula  and  commercial  agenH 
it)  foreign  porta.     In  the  state  of  Missouri,  there  are  aiacnte  pronaiona  for 


ny  Google 


iec.  XLVI.J  OF  PERSONAL  PROPERTY.  178 

(he  shipper  and  the  fishermen,  aud  counteraigoed  hy 
•the  owner.'  The  articles  do  not  determine  exclusively 
vho  are  the  owners,  and  the  seamen  may  prove,  by 
other  documents,  the  real  and  respoaeible  owners. 
The  object  of  the  articles  is,  to  place  the  crew  of  a  fish- 
ing vessel  upon  a  footing  with  seamen  In  the  merchant 
service,  and  to  make  them  liable  to  the  same  restric- 
tions, and  entitled  to  the  same  remedies.''  Provision  is 
made  ibr  the  prompt  recovery  of  seamen's  wages,  of 
which  one  third  is  due  at  every  port  at  which  the  ves- 
sel shall  unlade  and  deliver  her  cargo,  before  the  voy- 
age be  ended ;  and  at  the  end  of  the  voyage,  the  sea- 
men may  proceed  in  the  District  Court,  by  admiralty 
process  against  the  ship,  if  the  wages  be  not  paid  with- 
in ten  days  after  they  are  discharged.^!  The  seamen 
having  like  cause  of  complaint,  may  all  join  in  one  suit, 
and  they  may  proceed  against  the  vessel  within  the  ten 
days,  if  she  he  about  to  proceed  to  sea ;  but  this  remedy,  in 
rem,  does  not  deprive  the  seamen  of  their  remedy 
at  common  law  forthe'recovery  of  their  wages.^  •179 
The  statutes  further  provide  for  the  safety  and 


the  regoUlion  of  boafiacn  on  (be  nsvigabla  walen  of  that  alale,  Iheir  con- 
iraen,  their  llulieB,  iheir  prelection,  and  the  ramedMB  againat  them,  aa  in  (be 
analogoua  cases  orBsamen  on  the  high  eeu.  SevUti  Statvttt  of  MtMaari, 
1835,  99. 

■  Act  of  OmgTtu,  June  19th.  1613,  c  3.  iec.  1,  3. 

k  WaiL  V.  Gibba,  4  Piei.  998. 

•  The  voyage  is  ended  when  the  Teaael  haa  arriTed  al  bar  laii  port  of  dec- 
tinatioD,  and  ia  aafaly  moored  al  ihe  wbarf.  Bat  tha  aaamen  may,  by  ikt 
lenna  of  the  contraci,  or  the  naage  of  the  port,  be  bound  to  remain  by  the 
Teasel  after  the  foyage  it  andad,  and  aariat  in  diecharging  the  cargo,  and 
their  wagea  will  ba  continued  until  that  takea  place,  Ttit  Mary,  Wart'* 
Btp.AU. 

*  Alt  ef  Cangreu,  July  30th,  1790,  c  99.  sec.  G.  The  iiatnte  of  59  Geo. 
ni.c.  58,  provided, a[ao,  an  eipeditiona  raucdy  for  tberacOTcry  of  leanisn'B 
vagea,  by  allowing  them  to  apply  to  the  aiunmary  jurisdictioa  of  a  juatice  d( 
(ha  peace,  irhen  the  iragea  do  not  exceed  £30. 
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\!     J  ft'-sf  cdmfort  of  the  seamen,  by  requiring  that  every  ship  be- 

tj  ^Mohging  to  a  citizen  of  the  United  States,  of  the  burthei* 
1  i^  of  one  hundred  and  6fty  tons  or  upwards,  navigated  by 
X  J  ■>■!  ^ten  or  more  persons,  and  bound  to  a  foreign  port ;  or 
Vj  *  -^  ^  of  the  burthen  of  seventy  tons  or  upwards,  and  naviga- 
S  "S  J  (*  ted  *ith  six  or  more  persons,  and  bound  from  the 
*?  <  ^  United  Slates  to  any  port  in  the  West  Indies,  shall  b«' 
^  "^  ^  ^  ptovided  with  a  medicine  cheat,  properly  supplied  with- 
,  J*.  *  i  ^  frtsh  and  sound  medicines  ;  and  if  bound  on  a  voyage 
j  J  -;*  •  f  across  the  Atlantic  ocean,  with  requisite  stores  of  wa- 
5^  J  »C  **'''  *"•*  salted  mteat,  and  wholesome  ship-bread,  well' 
^        secured  under  deck.* 

It  13  farther  provided  by  statute,  for  the  just  and'  bene-' 
v'olent  purpose  of  aflbrding  certmn  and  pernianfent  relief 
tiV  sick  and  disabled  seamen,  that  a'  fund  be  raised  out 
of  their  wages,  earned  on  board  of  any  vessel  of  the 
United  States,  and  be  paid  by  the  master  to  the  ccdlec- 
tor  of  the  port,  on  entry  from  d  foreign  port,  at  the  rate 
of  twenty  cents  per  month  for  every  seaman.  The  lit* 
assessment  is  to'  be  made  and  paid  on  the  new  enrol- 
ment or  Uceilse  for  carrying  on  the  coastiiig  trade,  and 
also  by  persons  navigating  boats  and  rafts  on  the  Mis- 
sissippi. The  monies  so  raised  are  to  be  expended  for 
the  temporary  relief  and  maintenance  of  sick  and  dis- 
abled seauieh,  in  hospitals  or  other  proper  institutions 


>  Act  of  CongTtu.  July  20,  1790,  c.  5G.  sec.  S,  9.  and  ihtd.  MiKh  Sd, 
1805,  c.  Sa  Aci  oiCaagmit,  Marcb  Sd,  1619,  c.  ITO.  Tbe  Aci  of  Coa- 
'  gma  of  July  SOih,  1790,  aen.  9,  eives  to  ihe  leaRien  double  wigea  for  vnrj 
'  diy  [hat  Ihey  are  put  on  abort  allowsnce,  and  the  vamel  haa  not  the  qnanlilj 
'.  BDd  quality  oT  provisions  required.  The  Btiilali  Btalule  of  43  Geo.  IIL  e.  Sfi, 
'has  a noihet  very  humane  provision  fof  the  health  and  aecuriiy  of  the  pasaen- 
(ers  and  crew.  It  provided  thit  no  Brilieh  ship  abould  clear  out  from  a 
BrtiiA  port  with  s  greater  number  of  pontitas  on  board,  including  cbildrea 
■nd'lhe  crew,  ihati  in  the  propimioti  of  one  person  ftar  every  twoioiU  of  the 
bdnhen  of  the  ship,  as  appearing  in  ifae  certificate  of  regrstiy,  or  of  that  puv 
of  Ae  (hip  noladeo.    A  penally  of  £50  ia  fmftlted  fof  «ach  eilra  penea. 
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ei'tflblislied  for  auch  purposes ;  and  the  Bui*plue  mdniest 
when  aafficiently  accnmulated,  ahall  be  applied  to  the 
erection  of  marine  hospitals,  for  the  accommodation 
of  sick  and  disabled  seamen.  These  hospitals,  as  far 
as-  it  cui  be  done  with  convenience,  are  to  receive  sick 
foreign  seaniEn  on  a  charge  of  seventy-five  cents 
"pfer  day,  to  be  paid  by  the  master  of  the  foreign  '180 
vBsseL"  And  to  relieve  American  seamen  who  may 
b^  found  destitute  in  foreign  places,  and  as  evidence  of 
tlVe  constant  and  paternal  solicitude  of  the  United  Staites 
for  the  preservation  and  protection-  of  their  aeatnen 
^h>ad,  it  is  made  the  duty  bf  the  American  consuls 
aBiJ  commercial  agents,  to  provide  for  those  who  may 
bts  found  destitute  within  their  consular  districts,  and  for 
their  passages  to  some  port  in  the  United  States,  hi  a 
reasonable  manner,  at  the  expense  of  the  United  States; 
and  American  vessels  are  bound  to  take  such  seameA' 
ofi  btAi^,-  at  the  request  of  the  consul,  but  not  exceed- 
ing two  ihen  to  eVery  hundred  tons  burthen  of  the  ship, 
and  transport  them  to  the  United  Slates  on  such  terms, 
dM  exceeding  ten  dollars  for  each  person,  as  may  be 
agreed  on.  So,  if  an  American  vessel  be  sold  in  a 
foreign  port,  and  her  company  discharged,  or  a  seaman 
he  discharged  with  his  consent,  the  master  must  pay 
ttf  the  oonsul  or  commercial  agent  at  the  place,  three 
moHlhs'  pay,  over  and  above  the  wages  then  due,  lor 
eVery  such  searttan,  t*o  thirds  of  which  is  to  be  paid 
o*er  to  every  seam&n  so  discharged,  upon  his  engage- 
nStent  on  boa:rd  of  any  vessel  to  return  to  the  United 
Siaiea ;  and  ttie  other  third  to  be  retained  for  the  pui^ 


^AeUvfOmgrtt,  Julf  IGth,  1198,  March  Sd.  1799,  snd  Ms;  3d,  1803. 
Br  (be  ■»  of  Htroh  1,  1843,  c  49,  the  proTuion  in  ibe  am  of  ITSB  for  ho*- 
^iri  moDOTi  <■  Mianded  to  ibe  nuiun,  owoen  sod  MameD  of  regiirend 
TMMk  naifiojtd  ID  Csiryioc  om  lb*  eottling  nda. 
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pose  of  creating  a  fund  for  tfae  maintenance  and  return 
^  of  destitute  American  seamen  in  such  foreign  port." 

■N,:^  The  act  of  Congress  of  March  3d,  1813,  c.  184,  de- 

^  clared,  that  no  seaman,  who  was  not  a  native  or  natu- 

\  ralized  citizen  of  the  United  States,  should  be  empl<^- 

\,  ed   on   board  of  any  public  or   private  vessel  of  the 

v»  United  States.    But  the  provision  against  the  employ- 

es ment  of  foreign  seamen  is  probably  without  any  effi- 

N;  cacy,  for  it  applies  only  to  those  nations  who  shall, 

^  in   like   manner,  have   prohibited   the  eaiployment   of 

"i  American  seamen.    There  is  no  other  act  of  congress 

V<  which  prohibits  the  employment  of  foreign  seamen  in 

S^  our  ships;  and  while  foreigners  are  employed  as  seamen 

^  in  our  merchant  ships,  they  are  deemed  mariners  and 

■  '^  seamen  within  the  act  of  Congress  of  1803,  c.  62,  re- 

v;\  specting  provision  for  them  by  consuls  when  destitute 

'^-  abroad.''    And  in  the  navigation  act  of  Ist  March,  1817, 

•  c.  204,  a  discrimination  is  meide  in  favour  of  American 

<>  citizens  as  seamen,  relative  to  the  fishing  bounty  and  to 

V,  foreign  tonnage. 

■■  Greenwich  hospital,  in  England,   is  a  noble 

\f        "X.         *181     asylum  for  decayed  'and  disabled  seamen  be- 
.'  «  longing  to  the  royal  navy ;  but  another  national 

'~  establishment  was  wanting  for  seamen  maimed  or  dis- 

abled by  sickness  or  accidental  misfortunes,  or  worn 
out  by  age,  in  the  merchant  service.  This  was  pro- 
vided for  by  the  statute  of  20  Geo.  11.  c.  38,  which 
created  a  corporation  attached  to  Greenwich  hospital, 
and  laid  the  foundations  of  a  magui&cent  charity,  with 
liberal,  careful  and  minute  provisions,  some  of  which 
have  been  copied  into  our  own  statutes ;  and  it  is  sus- 


•  Act  of  CangTiu,  Febniuy  S8ih,  IBOS,  c.  63.  The  tlir««  mantlw'  «im 
wtgMi  aader  ihe  act  of  congraM,  ippliM  onlf  to  ■  voloiitir]'  ikIs  irf  ihs  tw. 
•el  in  ■  foreiga  port,  and  not  when  ths  sali  ii  rendered  aecmtuj  bjr  ^p. 
wreck.    The  D*wd,  Wme't  B.  485. 

»  Matilwwi  1.  Ofley,  3  Amumt,  116. 
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tained  by  an  assessment  similar  to  our  own,  of  sixpence 
sterling  per  month  out  of  seamen's  wages.  In  one  re- 
spect, the  English  charity  is  much  broader  than  ours, 
for  it  reaches  to  the  poor  widow  and  infant  children  of 
eveiy  seaman  who  perishes  in  the  service,  and  who 
shall  be  found  to  be  proper  objects  of  charity.* 


'  The  eontiibulioiia  Iroin  metcbuil  shipa  to  tbe  tmBiGGs  of  Greeowich 
bmpilal,  in  1838  and  1829,  eiceeded  ££0,000  iierlins  n  year,  and  yet  [here 
WM  not  on  lbs  eslablbhment  >  aingle  individual  who  hud  bren  txelumvly 
Emplored  in  the  mercbuit  Ecrviea.  The  slalule  or  4  and  5  Wm.  IV.  c.  34, 
dincied,  therefore,  that  the  conoibudoa  of  aiipenca  pet  month  by  eeEmeii 
in  the  merchant  acrvice  ahotild  ceasa  from  tat  January,  1S35,  and  (hat 
£30,000  a  year  should  be  advanced  from  the  consolidated  fund  to  the  hotpi. 
lal  to  make  good  the  deficiency.  Ths  act  of  Wm.  IV.  repealed  the  statute 
of  90  Geo.  II.,  except  to  far  a*  it  related  to  the  eatablithmenl  of  the  corpo. 
na'on ;  and  it  repealed  so  niueh  of  the  act  of  37  Geo.  III.  c.  73,  aa  related  to 
lbs  wages  of  seaiinen  dying  while  employed  in  the  Wrst  India  trade,  and  it 
introduced  a  new  system.  This  lystem  provides  contribations  for  a  new 
fimd ;  and  every  master  and  owner  of  »  BritMi  marehani  ship  or  veswl  are 
to  pay  3*.  per  month,  and  eveirBeamanaerTitigon  board  such  ship  or  Teassl, 
1*.  per  month;  and  the  insiitoiion  ia  to  provide  in  it*  hospital  for  seamen  he. 
coming  incapable  by  dckneaa,  wonnda  or  other  accidental  misfortunes,  iv 
worn  ont  by  age,  and  in  certain  easee  for  their  widows  «nd  children.  Ths 
maatera  and  owiuira,  and  their  widows  end  cbiidrsn,  being  vloects  of  charity 
•s  aforesaid,  are  to  partake  of  the  bounty  ;  the  oonlributiona  to  the  fund  are 
odmated  lo  amonnt  hersallerto  £50,000  sterling  a  year.  M'CtdUeh'a  Cam. 
Diet.  ut.  Setttlun.  A  nunmary  of  the  acts  of  congreaa  for  (he  proieotion  and 
relief  of  seamen,  and  the  deeiaiena  of  die  redsrat  courts  in  relation  thereto,  is 
pnn  in  the  notes  (o  Atbatt  en  SUpping,  5(h  Am.  edit  Boston,  1846,  ^ 
257  to  964. 

The  Athenians  had  bomane  inititatioiis  for  ths  relief  and  support  of  disa- 
bled eoldisrs,  and  which  afterwards  embraced  the  aged,  the  sink,  (he  Uiod 
and  in&rm  of  every  description  ;  and  this  charitable  proviMon  has  been  attri- 
bnledto  Solon.  &,  John'*  HiMtary  af  the  Stamertand  Cutlavti  ofAndctd 
Grrtet,  voL  iii.  G9 — 7*  The  ancient  Romaiks  never  provided  any  sayjom 
lor  (he  poor.  Unmsnity  was  no  part  of  their  national  chanu:ter.  Its  enlli- 
vation,  as  a  public  duly,  isone  of  ihe  inestimable  blessings  of  the  intradtM> 
tion  of  Cfaristisnily.  Conatantins,  the  first  Christian  Cawar,  founded  the  fiiat 
puUic  system  of  relief  of  paupertim.  There  did  not  exist  in  the  Roman 
lagiiladon  any  provision  Sor  the  poor,  unless,  saya  Hvgo,  (JUitoTt/  afitit  So- 
man Lme,  sea.  154,)  we  may  eonaidsr  tha  Isw  of  the  twelve  tables,  iihich 
regnlal»d  funeral  expenses,  to  have  been  Introduoed  in  their  favour,  as  > 
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With  ,re8pect  to  the  behaviour  of  i^e  ,m^ter  90^ 
.fleamen.  .and  the  disciplioe  on  board  of  tnerchaot  shipy , 
it  is  held,  that  the  master  is  personally  xe^pqnsible  i/i 
dam^eg  for  any  injury  or  loss  to  the  ship  or  cargo,  hy 
reason  of  his  negligence  or.cuisconduct.  fieing  respoa- 
aihle  over  to  others  for  bis  conduct  as  master,  the 
law,  as  well  on  that  account  as  from  the  necessity  of 
the  case,  has  intrusted  him  with  great  authority  over 
the  mariners  on  board.  Such  authority  is  requisite  to 
the  safe  navigation  of  the  ship,  and  the  preservation  of 
good  order  and  discipline.  He  may  imprison,  and  also 
inflict  reasonable  corporal  punishment  upon  a  seaman, 
for  disobedience  to  reasonable  commands,  or  for  dis- 
orderly, riotous  or  insolent  conduct ;  and  his 
•188  authority,  in  that  respect,  is  analogous  to  •that 
of  a  master  on  land  over  his  apprentice  or  scho- 
lar.*   The  books  unite  in  the  lawfiilness  and  necessity 


meina  to  pra^eot  iha  ndu  of  fMnilicB.  Bat  than  «m  a  prcTUioo  in  fsTanr 
oC  the  Romia  Boldien,  which  ihows  (be  wise  policy,  if  not  humsDil; ,  of  iIm 
Romut  diacipline.  Halfof  the  doutivaa  of  the  aoldien  wu  wilhdnwD  ud 
pUcsd  in  security  in  camp  for  iheir  uae,  to  prevent  iti  beitif  wuitd  in  ax. 
tiMiagince  ind  debanchery.  Tegetiu  oonndarad  it  b  dm»e  inetitntian. 
There  wu  likewiie  ■  cantribulion  by  eich  eoldMr  to  ■  camman  fiuul  in 
cunp,  to  defray  his  funermi  eipeoMe.  Vtgtliiit,  De  Rt  MUitari,  1.  3.  o.  SO. 
CheiM>  HoepitBl,  in  Encland,  for  the  reception  of  Bch  and  aupaiBaQUitfd 
aaldian,  haa  infinitely  better  prelanaioni  than  the  Roman  proitikai  to  be 
rc|[ardad  aa  dtninitiM  inafidilum. 

>  MaUay,  h.  9.  c.  3.  iM>c  19.  Tfaomo  v.  White,  1  Pefera-  Mm-  B*f.  168. 
Rice  V.  The  Polly  and  Kitiy,  S  Hid.  490.  The  United  BUlea  v.  Snilh, 
3  WaJi.  Cir.  Stp.  sas.  Miehiabun  t.  Deniaoa,  3  Dwg'r  Etp.  9S4.  Conwis. 
ford  V.  Baker,  before  Lord  StaweLl,  June,  1635.  The  United  Stale*  T. 
Dewey,  Ifta.Tork  CireMil,  June,  1838.  Lord  Siowsll,  in  the  caaa  of  lira 
Aginconn,  1  Hiigg.  Adat.  Brp.  373.  The  Lowlher  Cattle,  Hid.  384.  Th* 
-United  Sialsa  v.  KreeDau,  4  JUaeoR'i  Bep.  G13.  Tumei>*C«ae,  1  ir«r>. 
«3.  BntlerT.  M'Lellan.Diatricl  Court  in  Maine,  iiHf.Sl9.  Bance  t.  LiUle, 
ibid.  506.  Carlelon  t.  Davis,  Id.  N.  Y.  Ltgal  Ohtn»,  voL  iii.  B6.  F«l. 
ler  T.  Colby,  C.  C.  V.  S.  Man.  1646.  Though  the  mehtime  codes  ofconti- 
oanlat  Europe,  aueh  as  the  Cmtalate,  the  lawa  of  Oleron,  ef  Witbny,  of  tin 
Hanae  Towns  and  of  DeDcaaik,  coiefaUy  aTind  tlie  diccot  iMotipn  of  ;»qy 
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<if  the  poyrer.  W^tbout  it,  autbocity  oould  nQt  .be 
^aiatained]  nor.navigatioa  made  ^afe.  Suboidinattfui 
if  essential  to  be  strictly  enibrced,  among  a.claA3.flr 
men  whose  manners  and  habits  partake  of  the  attributQs 
of  the  element  on  which  they  are  employed,  piaqbedl- 
ence  to  {awful  commands  is  a  piore  noxious  ofie&ce, 
and  the  most  dangerous  in  its  nature,  foritgoes.at  once 
to  the  utter  anoibilation  of  all  .autbority.     £ut  care 


Irgal  BDthorily  of  Iha  cnpbiia  to  correcl,  by  corponi  chistiremaiit,  the  mis. 
-bihavioDT  of  tDBiiBen ;  f el,  at  Iba  launed  jodga  of  ihe  Dkirict  Couri  of 
M«ine  ob*»rved,  in  ■  cau  above  meoUoned,  Uii*  power  in  the  mieler  seeoia 
eilher  to  have  been  iDfeired,  or  lo  have  become  lilenlly  ealabliibed  by 
Daage.  Cotdre^'*  {DUt.  136.  n.  14)  edmile,  that  the  mssler  may  inflict 
^glit.daeliaemeQl,  by  aoalogy  to  ihe  power  nf  a  father  or  domeelic  muter; 
aad  ibe  otiauace  of  Louie  }C1V.  (hv.  9.  lit.  1.  an.  93,)  coafen  a  elriHiK  iMtwer 
of  pflTBonal  puniabment  on  the  oaptain,in  aggravated  ciieeH,  tnd  acticf  uudei 
the  advice  of  the  male  and  pilot.  The  Act  aj  Congreu,  3d  March,  ItjSS, 
■c.  40.  aec.  3,  makee  il  an  indictaUe  offence,  puniahable  by  fine  and  impria.l 
.AHucbi,  («r  the  muter  or  other  officer  of  any  Americao  yeaael,  on.tfaelii|^| 
•me  or  other  waters,  within  the  ndmiraJly  and  maiitime  juriadietion  ef  Ibe  I 
United  States,  frum  malice,  halted  or  revenge,  end,  wiiboutiuatiliablecauae, 
ui  beat,  woOTid  or  imprieoD  any  of  ibe  crew,  or  withhold  from  them ' 
euUblB  food  and  QoarUhinsnt,  oi  inflicl  upon  them  any  cruel  and  nnneual 
imniehiiienl.  In  tba  ease  of  the  United  States  v.  Proctor,  in  the  Circuit 
Coart  of  the  United  Staiee  for  the  Southern  Dietricl  of  Mew. York,  in  No. 
vember,  1S35,  it  wee  hetd,  thai,  m  a  general  rule,  eeamen  muat  obey  the  latt 
«der  comiDB  from  any  officer,  ae  it  may  ariae  from  some  sudden  emergeucf 
Te<iiuring  it ;  and  that  for  unjuetiGable  dieobedience  moderate  petsonai  pun> 
iahmanl  might  be  inflicted.  Ag^n,  in  ibe  Circuit  Court  U.  S.  for  Maeaachn- 
teiia,  in  1841,  in  the  case  of  United  Staiee  v.  Hunt,  it  wai  held,  that  thet 
right  of  the  mete  to  infiiet  puiusbmeni  on  ibe  eeamen,  when  the  maeier  iej 
on  board  and  at  hand,  ii  iaetified  only  by  the  immediaie  exigencies  of  tbal 
MS  service,  or  bh  a  necessary  means  to  suppreas  mutiaoiu,  illegal  oi  flagranlV 
miabcbsTionr  on  the  part  of  the  eeamen,  or  to  compel  obedience  to  preeeiog 
oidan.  In  (he  case  of  the  United  Statu  v.  Calby,  Diatticl  Court  U.  S.  for 
Hajnchuselle,  (the  Laa  Eeporterftr Marck,  1816,)  il  weedecided,  tbal  iflhs 
msalcr  of  a  ghip  al  sea,  in  the  exercise  of  a  sound  sod  bouesl  judgment,  be- 
lieves danger  lo  be  immiueni,  and  lo  require  the  use  of  a  dangeroua  weapon, 
(a  loaded  pislol,  for  ioatance,)  lo  reduce  to  obedience  a  aeatnan  in  open.  nan. 
dor,  with  deadly  weapons  in  h»hRnd,  and  (hrealening  the  hveaof  the  ofGceta, 
au»d  the  master  should  use  euch  a  weapon  from  honest  malives,  ha  would  be 
joMified.   ' 
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mast  be  taken  that  the  punishment  be  administered 
with  due  moderation.  The  law  watches  the  exercise 
of  discretionary  power  with  a  jealous  eye.  If  the  cor- 
rection be  excessive  or  unjustifiable,  the  seaman  is  sure 
to  receive  compensation  in  damages  on  his  return  to 
port,  in  an  action  at  common  law.*  And  it  must  be  an 
extreme  case  that  will  justify  a  master  to  confine  a 

seaman  in  a  common  jail  in  a  foreign  port.  He 
*163    cannot  do  *it  as  a  punishment,  but  only  by  way  of 

precaution  under  the  existing  circumstances.^ 
The  master  may  also  restrain,  or  even  confine  a  pas- 
senger who  refuses  to  submit  to  the  necessary  disci- 
pline of  the  ship.o 

The  master  has  also  the  right  to  discharge  a  seaman 
for  just  cause,  and  put  him  ashore  in  a  foreign  countiy; 
but  the  causes  must  be,  not  alight,  but  aggravated,  such 
as  habitual  disobedience,  mutinous  conduct,  theft  or 
habitual  drunkenness ;  and  he  is  responsible  in  dama- 
gea  if  he  discharges  him  without  just  cause.^  This 
power  of  discharge  extends  to  the  mate  aad  eubordi- 


•  Wiuon  V.  ChriMie,  S  Biu.  j-Pnll.  3S4. 

b  UQited  Suiei  v.  Rngglei,  5  Mamm't  Sep.  199.  Magee  v.  Ship  Mom,  I 
Gilpin.  319.  333.  Wilson  r.  Bhg  Mary,  1  Gilpia't  R.  31.  The  Bnboidinite 
/  officen  b»B  no  ualhonly  to  ponish  a  esBinin  when  ihs  muter  is  on  bond, 
I  nnlcM  bf  his  orden.  Elwell  t.  MBttin,  Warc't  Rtp.  53.  BuUer  v.  M'L«I- 
Un,  Uid.  319.    United  Slatca  t.  Hunt,  tupra. 

•  BoyM  V.  BarlifTe,  1  Campb.  N.  P.  Stp.  58.  PreDdargut  v.  CotnptOTi,  B 
Car.  ^  Pa.  454.  See,  alio,  the  remarks  of  Mr.  JuBtice  Siorr.  on  the  duty 
of  deeoroDedeponmenliopaaMagetabr  iheinsaier.  Chamberlains.  Chand- 
ler, 3  Mmo«,  343. 

I  RelTv.  The  Ship  Maria,  1  Prterf  Adm.  Btp.  186.  Black  *.  Th«  Ship 
Louisiana,  3  ibid.  368.  Hull  s.  Heightman,  3  Eait't  Rtp.  145.  Sir  Wil- 
liam Scott,  in  ihe  case  of  the  Eieisr,  S  Bob.  Aim.  Sep.  S61.  The  French 
law  affords  peculiar  protection  to  seamen,  and  among  other  thing*  in  ihis, 
that  i(  prohibits  (he  master  from  discharging  a  seaman,  in  any  caoe,  in  a  for- 
eign country.  This  was  by  a  royal  declaration  of  18th  December,  1W8,  art.. 
1,  mentioned  in  1  Falin'*  Qm.  734 ;  and  it  is  adopleii  in  tbe  Codt  it  Cam- 
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nate  officers,  aa  well  as  to  the  seameo,  for  the  niasler  muet 
be  supreme  in  the  ship,  and  subordination  and  disci- 
pline are  indispensable  to  the  safety  and  welfare  of  the 
service.  But  it  would  require  a  case  of  flagrant  diso- 
bedience, or  gross  negligence,  or  palpable  want  of  skill, 
to  authorize  the  captain  to  displace  a  mate,  who  is  gene- 
rally chosen  with  the  consent  of  the  owners,  and  with 
a  view  to  the  better  safety  of  the  ship,  and  the  security 
of  their  property."  The  marine  law  requires  the  mas- 
ter to  receive  back  a  seaman  whom  he  has  discharged, 
if  be  repents  and  offers  to  return  to  his  duty  and  make 
satisfaction  ;  and  if  the  master  refuses,  or  if  the  sea- 
man has  been  unduly  discharged,  he  may  follow  the 
ship,  and  recover  his  wages  for  the  voyage,  and 
•the  expenses  of  his  return.''  The  laws  of  the  "184 
United  States  make  it  highly  penal,  and  subject 
the  master  to  fine  and  imprisonment,  if,  without  justifi- 
able cause,  he  maliciously  forces  an  officer  or  mariner  on 
shore  while  abroad,  or  leaves  him  behind  in  any  foreign 
port  or  place,  or  refuses  to  bring  home  those  whom 
he  took  out,  and  who  are  ia  a  condition  and  willing  to 
return." 

It  was  a  question  which  received  a  profound  discus- 
sion, and  lead  to  a  learned  research,  in  Harden  v.  Gor- 
don,'' whether  a  seaman,  who  became  sick  and  disabled 


•  Atkyna  t.  Burrom,  1  Ptttn'  Adtn.  Rip.  S44.  TliapgptOD  t.  Buib,  4 
Wori.  Or.  Btp.  338. 

'  Law*  of  Oleron,  iri.  13.  Laic*  ■/  Witbuy,  dfI.SS.  0)di4t  Commtrci, 
KL  STO.  Relf  V.  Tbo  Ship  Maria,  1  Fttrri'  Adm.  Sop.  193,  194.  Hutck- 
liuoD  1.  Coomba,  Dislriet  Conrc  of  Maine,  Tf'are't  Rtf.  85.  The  Nimnid, 
Old.  9. 

*  Acli^&ingTtUt^d.  March,  ieS5,c.  67,  KC  10.  8a,  b;  ihs  itatals  of  $ 
*nd  6  WiD.  IV.  c.  19,  th«  mislar  of  u  merchant  ihip  ii  indictable,  ifbe  wil- 
Xa\Xj  and  wiongfullr  leaTcs  a  raainan  behind,  before  tfaa  Icrminalion  of  iho 
Toragc. 

*iMana'i  Ilrf.  S4I. 

Vol.  m.  18 
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on  tbe  voyage,  w&s  entitled  to  medical  advice  and  aid, 
such  as  medicioe,  sustenance  and  attendance,  at  the 
expense  of  the  ship.  It  was  there  shown  and  decided, 
that  the  expense  of  curiog  a  sick  seaman  in  the  course 
of  tbe  voyage,  wna  a  chuge  upon  the  ship  according  to 
tbe  maritime  law  of  Europe,'  and  tbe  rule  recommended 
itself  as  mach  by  its  intrinsic  equity  and  sound  policy, 
as  by  the  sanction  of  its  general  authority.  Such  an 
expense  was  in  tbe  nature  of  additional  wages  during 
sickness,  and  it  constituted  a  material  ingredient  in  the 
just  remuneration  of  seamen  for  their  labour  and  ser- 
vices. The  statute  law  of  the  United  States'*  has  not 
changed  the  maritime  law  and  exempted  the  vessel,  ex- 
cept BO  far  as  respects  medicines  and  medical  advice, 
and  which  must  be  borne  by  the  seamen  and  not  by  the 
owner,  when  there  was  a  proper  medicine  chest,  and 
medical  directions,  on  board  tbe  ship ;  and  it  does  not 
apply  to  nursing,  diet  and  lodging,  or  even  medical  ad- 
vice, if  tbe  seamen  be  carried  ashore,  and  which, 
under  the  general  maritime  law,  are  to  be  borne  by  tbe 
vessel.*  The  claim  for  such  expenses,  equally  with  a 
claim  for  wages,  may  be  enforced  in  the  courts 
of  admiralty  ;  and  Judge  Story,  in  the  case  of  Harden 
v.  Gordon,  with  great  force,  and  moving  on  solid  princi- 
ples, vindicated  the  admiralty  jurisdiction  over 
•186  the  whole  'compensation,  in  all  its  varied  forms, 
when  due  to  seamen  for  their  maritime  services.' 


■  Latet  of  OUnm,  ■«.  7.  i«w»  of  Wiibay,  «r.  19.  iaw»  ef  ti*  HaiiK 
Tetent,  if.  45.    Code  Je  Cammtrct,  an.  963,  363. 

k  Vide  mprff,  179. 

•  The  Himrud,  1  Ware'i  Rtp.  19.     Th«  Forest,  ittd.  490. 

'  Thia*ul^eet  received  ample  diieusaion,  in  Reed  v.  C>n6eld,  I  ^sniRfr, 
195,  and  it  wu  showD  to  b«  a  seitled  principle  of  niBritimc  policy,  ihit  • 
BCBinan  was  cnlilled  to  be  cored  a[  ihe  eipenae  of  (lie  sbtp,  of  all  atckneai 
■ad  all  inJDrisa  saauined  in  the  lervice  of  ibe  ship.  The  rule  applied  col 
enlf  during  Ihe  voy tge,  but  when  iho  Tenet  was  in  her  home  port,  either  at 
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Tbe  act  of  congress  requires,  that  in  seamea's  ahip' 
piDg  articles,  the  voyage,  and  term  of  time  for  which  the 
seamen  may  be  shipped,  be  specified.'  The  regulation 
relates  to  voyages ,^wn  a  port  in  the  United  States,  and 
It  does  not  apply  to  a  voyage  commencing  from  a  ibretgn 
port  to  tbe  United  States.  The  voyage,  within  the  in- 
tendment of  the  statute,  means  one  having  a  definite 
commencement  and  end,  and  a  general  coasting  and 
trading  voyage  from  state  to  state  is  within  the  statute.^ 
The  (ermuitu  a  quo,  and  tbe  Urminm  ad  quern,  must  be 
stated  precisely  ;  and  in  a  case  of  a  general  adventure, 
tbe  term  of  service  must  be  speciBed.  A  voyage  from 
New- York  to  Curacoa,  and  eUetoktre,  means,  in  shipping 
articles,  a  voyage  from  New-York  to  Curacoa,  and  the 
word  elsewhere  is  rejected  as  being  void  for  uncer- 
tainty.' 

Seamen  in  the  merchant  service  are  usually  hired  at 
a  certain  sum,  either  by  the  month,  or  for  the  voyage. 
The  ancient  form  of  the  mariner's  contract  was  for  one 
entire  sum  for  the  voyage,  and  the  modifications  of  tbe 
entirety  of  the  contract,  by  apportionment,  when  the 
aervices  of  the  seamen  have  been  interrupted  pending 
the  voyage,  are  distinguished  by  equitable  fwd  minute 
provisions  in  the  foreign  ordinances  and  codes.  The 
modem  mode  of  hiring  is  at  monthly  wages.     The  con- 


n  of  the  voyage,  bo  long  as  the  seamui  wo 
in  the  lenice  af  ihe  ahip,  and  as  one  of  ibe  crew.  The  acta  of  Congrnt, 
nfra,  179,  for  ihe  rrlief  of  sick  and  disabled  aeomen,  were  deemed  lo  be 
aoiiliatr  lo  the  marititaa  law, 

'  Ail  of  Congnu,  30lh  July.  1790,  c.  39.  This  priaciple,  ■•  Mr.  Cnrlii 
vbMrrci,  Trtatite  en  Stamtn,  106,  may  be  traced,  with  remarkable  imifor- 
■auy,  ihroogh  the  muioe  Uvra  and  ordinaocea  of  all  marilime  auiea.  It  ha* 
beea  TecosDised  aa  a  tmiverul  nila  bf  lbs  taii-wriiera  of  France  and  Eng. 
laodi  and  full]'  carried  inio  eHect  by  (he  eonrts  in  thi>  country. 

•  The  Crmader,  (Tore'*  Stf.  U\. 

°  Deciuon  id  ihe  Dialriei  Court  of  MarylaDd,  by  Jndje  Wincheater,  1 
iTall'al./.aog.    Matee  V.  Tbe  Mim,  (^iljrin,  919. 
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tract  13  for  a  definite  voyage,  at  the  rate  of  so  much  per 
month  for  the  whole  ticne  that  the  voyEtge  continues.* 
In  the  fishing  trade,  the  seamen  usutdly  serve  under  an 
engagement  to  receive  a  portion  of  the  profits  of  the 
adventure.  The  share,  or  profits  of  the  voyage,  are  a 
substitute  for  regular  wages,  and  are  treated  as  stipula- 
ted wages  are  treated,  and  the  mariners  are  not  partners 
with  the  owners  in  the  profits  of  tbe  voyage.  The  act 
of  congresa**  extends  the  admiralty  jurisdiction  to  the 
cognizance  of  suits  for  shares  in  whaling  voyages,  in  the 
same  form  and  manner  as  in  ordinary  cases  of  wages 
in  the  merchant  service. >= 

Every  seaman  engaged  to  serve  on  board  a  ship,  is 
bound,  from  the  nature  and  terms  of  the  contract,  to  do 
bis  duty  in  the  service  to  the  utmost  of  his  ability ;  and, 
therefore,  a  promise  made  by  the  master,  when  the  ship 
is  in  distress,  to  pay  extra  wages,  as  an  inducement  to 
extraordinary  exertion,  is  illegal  and  void.  It  would  be 
the  same  if  some  of  the  crew  had  deserted,  or 
*186  were  sick,  or  dead,  and  peculiar  efibrts  *became 
requisite ;  for  the  general  engagement  of  tbe  sea- 
men is  to  do  all  they  can  for  tbe  good  of  tbe  service, 
under  all  the  emergencies  of  the  voyage.  Lord  Kenyon 
puts  the  illegality  of  such  a  promise  on  the  ground  of 
public  policy,  and  Lord  Ellenborougb  on  the  want  of 
consideration.^  It  requires  the  performance  of  some  ser- 
vice not  within  the  scope  of  tbe  original  contract,  as  by 


I  V.  The  Ship  Neplone, 

^AetofCaiigrett,  t9lh  June,  1813,  e.  3,  sec.  1,3. 

•  la  vrhiling  vnygges  from  ihe  New-Englnnd  biKcb,  chrss  teoths  of  (be 
eeinings  of  Ibe  ship  are  the  ahnre  of  tbe  MQineii. 

1  Harris  v.  Wilwn,  Ftakt't  If.  P.  Sep.  7S.  Siilii  v.  Mjrick,  2  Camrb.  H. 
P.  Sip,  317.  The  eame  nils  appliea  u>  a  pramiie  by  b  pasenger  lo  taj 
of  tbe  cren  of  ■  wrecked  vewel.  Memer  t.  SuHblk  Bank.  JtfoM.  U.  S.  J>. 
C.  1838. 
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becoming  a  voluntary  hostage  upon  capture,  to  create  a 
valid  claim,  on  the  part  of  the  seamen,  to  compensa- 
tion, on  a  promise  by  the  master,  bejdnd  the  stipulated 
wages.*  So,  no  wages  can  be  recovered  when  ^e 
hiring  has  been  for  an  illegal  voyage,  or  one  in  violation 
of  a  statute.  The  law  will  not  countenance  a  contract 
ex  turpi  causa,  nor  permit  any  one  to  lay  claim  to  the 
wages  of  iniquity.'* 

A.  seaman  is  entitled  to  his  whole  wages  for  the  voy- 
age,  even  though  he  be  unable  to  render  his  service  by 
sickness  or  bodily  injury,  happening  in  the  course  of  the 
voyage,  and  while  he  was  in  the  performance  of  his 
duty.  This  is  not  only  the  invariable  usage  in  the  Eng- 
lish admiralty,  but  a  provision  of  manifest  justice,  per- 
vading all  the  commercial  ordinanceB.o  But  if  the 
seaman,  who  enters  himself  as  competent,  fails  in  his 
duty  from  the  want  of  competent  knowledge  or  health, 
the  master  may  make  a  reasonable  deduction  from  hia 
wages.''  He  will  be  entitled  to  his  wages  to  the  end  of 
the  voyage,  when  wrongfully  discharged  by  the  master 
in  the  course  of  it."  The  marine  law  very  equita- 
bly distinguishes  'between  the  cases  in  which     *187 


■  Yuea  T.  Hall,  1  Tftm  Sip.  73. 

»  The  VingaDTd,  6  Bob.  Jdm.  Eep.  S07. 

•  Chandler  t.  Grieres.  S  H.  Blaci:  Stp.  806,  nnle.  Ahboll  en  Shipping, 
pari  4.  c  S.  >ec.  I.    Willmmi  v.  Tbe  Brig  Hope,  1  Feler^  Jdm.  Stp.  138. 

d  Aikyni  V.  BuiTowii,  1  Petrrt*  Adm.  Deciiiom,  347.  Mitcbell  y.  The 
Ship  Oroiimbo,  Jd.  350.     Shenrood  v.  M'lnlosh,  Won't  S.  109. 

■  Bobinelt  t.  The  Ship  Exeter,  3  Bab.  Adm.  Sep.  261.  The  Beaver,  3 
ibid.  9a.  Ks>ne  T.  The  Brig  Gloacealer,  3  Dallai-  Eip.SG.  3  Pitert'  JcJm. 
Stp.  403.  Rice  v.  The  Polly  and  KiUy,  ibid.  430.  In  thia  taal  case,  Ihe 
•esmen  were  furced  lo  quit  ihe  ehip  by  the  crnettji  aod  dangerous  throats  of 
Ihe  mailer,  and  Iheir  wagei  were  allowed.  If  the  aeamen  be  wrnogfulij 
diacharged  after  be  bad  ■igned  the  ahipping  articlee  and  before  the  voya^ 
begina,  ihs  mle  has  been  asaerted  of  allowing  hii  wages  for  ibe  whole  voj- 
ags,  deducting  the  wages  Earned  elaewhere  in  the  mean  time.  He  is  enti- 
tled 10  a  complete  indemnity  fur  his  illpgal  discharge.  Cat  of  the  eity  e/ 
Laiubn  in  Iht  EngUth  Admirally,  November,  tB39.     See  note  lo  OiinJs's 
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■eameD's  serviced  are  not  rendered  in  consequence 
of  a  peril  of  tbe  sea,  and  in  which  they  are  not  reader- 
ed  by  reason  of  some  illegal  act,  or  miscondact,  or 
fraud,  of  the  master  or  owner,  interrupting  and  destroy- 
ing the  voyage.  In  the  latter  case,  the  seamen  are 
entitled  to  their  wages,"  and  the  rule  of  the  French 
ordinance  ia  just  and  reasonable.  It  declares,  that  if  the 
seamen  he  hired  for  the  voyage,  they  shall,  in  such  case, 
be  paid  the  entire  wages  for  the  voyage,  and  if  they  be 
hired  by  the  month,  they  shtill  be  paid  for  the  time  they 
served,  with  the  allowance  of  a  reasonable  time  tor  their 
return  to  the  port  of  departure.**  Bui  if  a  loss  in  respect 
to  ship  or  cargo  arises  from  the  gross  negligence  of  a 
mariner,  the  damage  may  be  set  off  in  the  admiralty 
against  a  claim  for  wages.<^  If  a  seaman  be  wrongfully 
discharged  on  the  voyage,  the  voyage  is  then  ended 
with  respect  to  him,  and  he  is  entitled  to  sue  for  his 
full  wages  for  the  voyage.'* 

The  genera]  principle  of  the  marine  law  is,  that  freight 
is  the  mother  of  wages,  and  if  no  freight  be  earned,  no 


Trtalin  an  the  Bighu  and  Dulut  of  lltreiait  Stamea,  S99.  Emenon  v. 
BowUna,  1  Matan't  R.  S3.    Cartis,  u&.  mfra,  399,  300,  301. 

•  Wells  T.  Onnin,  S  Lord  Raym.  1044.  Parry  t.  The  Peggr,  S  Bn.  Adm. 
App.  533. 

k  Ord.  da  Loytn  dti  Mvttleli,  in.  3.  Folliitr't  Lmagt  det  MaldtU, 
D.  S03.  Ciukiag'*  ZVaiuIalioR,  133.  Boaiia,  dt  Nav.  tt  Hanbi,  n.  43.  /■■ 
gerioL't  Tran»lation,  46.    HoyL  v.  Wildfire,  3  Johaa.  Ref.  516. 

•  Abbotl  on  Skipping.  473.    Tfa«  New  Phtenii,  3  Hogg.  Adm.  Rtp.  49D. 
d  Sigard  T.  Roberu,  3  Etp.  N.  F.  Rep-  71.    In  ihe  cu«  of  tlie  Cutilii,  1 

Hogg.  Adm.  Rep.  69,  >  Reimaii  who  bid  left  the  ehtp  in  the  cDnne  of  (bt 
Toyage,  ihe  masm  failing  (a  anpply  him  irilh  providiKU,  me  held  not  (o 
hare  forfeited  hii  wegse.  And  in  the  Eliiabalh,  3  Thd^m'tAdM.  Rep.^ia, 
it  wBB  held,  that  though  a  mseier  be  nol  at  liberty,  by  the  general  rule,  (■> 
discharge  hia  crew  in  a  foreign  port  wilhoat  tbeir  conient,  yet  that  circam- 
■tancea,  ai  a  caie  of  Mini  naufragium,  where  repain  tney  be  doubtful  or 
difficult,  might  yeat  in  him  an  authority  to  do  ao,  upmt  proper  cmidUiotu,  •■ 
by  providing  and  paying  for  theit  tetura  paaeage,  and  their  wtgea  up  to  die 
time  of  tbeir  urival  at  bonne.    Cvrtuon  tte  Jlifjlla  d/Smmm,  p.  301.S.C. 
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wages  are  due.  This  principle  protects  the  owner,  by 
making  the  right  of  the  mariaer  to  bis  wages  commea- 
surate  with  tbe  right  of  the  owner  lo  his  freight;  but 
that  the  rule  may  duly  apply,  the  freight  must  not  be 
lost  by  the  fraad  or  wrong^l  act  of  the  master.  Tbe 
policy  of  the  rule  applies  to  cases  of  loss  of  freight  by  a 
peril  of  tbe  sea ;  and  it  was  truly  and  distinctly  stated 
by  tbe  Court  of  K.  B.  in  the  time  of  Charles 
•II.,"  that  if  tbe  ship  perish  by  tempest,  fire,  «ne-  •ISS 
mies,  &c.,  the  mariners  lose  their  wages ;  "  for  if 
the  mariners  were  to  have  their  wages  in  such  cases, 
they  w^ould  not  use  their  endeavours,  nor  hazard  their 
lives  for  the  safety  of  the  ship."  If  the  voyage  and  the 
freight  be  lost,  because  tbe  ship  was  seized  for  debt, 
or  for  having  contraband  or  prohibited  goods  on  board, 
or  for  any  other  cause  proceeding  from  misconduct 
in  the  master  or  owner,  it  would  be  unreasonable  and 
unjust  that  the  innocent  seamen  should  be  deprived 
of  compensation  for  tbeir  services,  and  the  marine  law 
holds  ibem  still  entitled  to  their  wages. i>  The  wages 
are,  in  such  cases,  allowed  pro  tanto  to  tbe  time  of  tbe 
loss  of  the  voyage,  and  with  such  additional  allow- 
ance as  shall  be  deemed  reasonable  under  tbe  circum- 


•  Anon.  1  Sid.  Rrp.  179. 

<•  Mttlyiu'i  Lti  JUtrcaUria,  105.  JUoUoy,  de  Jurt  Maratimo,  b.  3.  c  3. 
•«c.  T.  Hoyt  V.  WildJiie.  3  Johna.  Sep.  SIB.  Jacobtta'i  Sta  Law;  b.  3. c. 
S.     The  Hsha,  2  Hagg.  ^dm.  Bep,  158. 

•  In  Woolf  Y.  Tho  Btig  Oder,  a  FetfTi'  Adm.  Brp.  S61,  where  ihe  lajte* 
wu  brokeo  up  by  ■eiiurs  fur  debt,  iriges  up  lo  Ihe  time  were  allowed,  aad 
one  BddiliDurd  monlb's  pay.  Wsfcea  are  not  loat  if  Ibe  vofage  be  broksn  np 
bj  reacoD  of  civil  proceii  agiiul  tbe  veMet,  oa  a  claim  of  ownenbip.  If  tbe 
claim  be  unfounded,  adequate  damugea  ere  preaumed  to  be  awarded  for  the 
DDfoanded  libel,  and  if  well  founded,  the  wage*  are  loit  b;  the  default  of  iha 
■hipper.  Van  Beuren  v.  Wilaon,  9  Covm,  156.  In  Hoft  v.  Wildfire,  vbere 
the  teBmen  were  hired  for  a  rof age  from  New-York  lo  the  Eaat  Indiee,  and 
back  to  New-York,  and  the  veMel  waa  captured  and  condemned  on  the  out. 


ny  Google 


•189  OF  PERSONAL  PROPERTY.  [P«n  V. 

•Seamen's  wages,  in  trading  voyages,  are  due  yro 
rata  iiiTiera.  This  has  been  so  decided  in  the  Scottish 
couns,  and  upon  principles  of  controlling  equily." 

If  the  seaman  dies  on  the  voyage,  there  is  no  settled 
English  rule  on  the  subject  of  bis  wages.  In  one  ^ase, 
the  court  intimated,  that  his  representatives  might  be 
eiJtitled  to  a  proportion  of  the  wages  up  to  his  death, 
when  the  hiring  was  by  the  month,  and  there  was  no 
sp>ecial  contract  in  the  way  j^  and  a  similar  opinion  was 
mentioned  by  one  of  the  judges  of  the  C.  B.  in  another 
case.*  In  a  still  later  case,*'  it  was  assumed  by  the 
court  of  C.  B.,  that  wages  of  a  seaman,  who  died  on 
the  voyage  in  which  wages  arose,  were  due  to  his 
representatives ;  but  the  case  was  silent  as  to  the  pre- 
cise time  to  w^bich  they  were  to  be  computed.  In  this 
country,  there  have  been  contradictory  decisions  on  the 
point.  Id  the  Circuit  and  District  Courts  of  the  United 
States,  in  PenDsylvania,  it  was  decided,  upon  the  autho- 


wtrd  Toyige  for  having  conlrabiintt  gaoda  on  Ijoiird,  wages,  according  to  tho 
rats  of  the  contricl,  were  nllowed  Train  the  camniencenicnl  of  ihs  loyage 
until  the  return  of  the  Hmmen,  with  reaBonablc  diligence,  to  Mew. York,  de. 
ducting  wages  received  while  in  other  aervice,  on  tho  circuitous  return. 
The  court  obwired,  thni  (bo  rule  iti  the  French  law  {Ord.  dei  Layert  Jrt 
StattloU,  art.  3.  Fothitr,  Louagc  de§  Matelalt,  No.  303,)  ordained,  that  if 
the  leainen  were  hired  for  the  vnyage,  ihej'  should,  in  euch  n  i:sse,  be  paid 
iheir  entire  wagee  far  the  voyags  ;  utid  if  hired  bf  iho  month,  the  wngesdus 
for  the  lima  (hey  bad  served,  and  for  tho  lime  neceEBiry  to  ennblc  them  to 
relam  to  Ihc  purl  of  departure ;  and  that  there  vai  no  reason  to  queatlon 
the  soundncaa  of  the  rule,  <ir  ihe  praprict;  of  follotviiig  it  in  tlml  case. 

*  Rosa  V.  Glnsaford,  and  iMorrison  v.  Hnmilton,  cited  in  1  BtlC*  Can. 
515.  But  the  rule  tnuy  be  varied  hy  agreement.  Appleby  v.  Dod*,  8  Eatl'* 
Sep.  300. 

k  Cutter  V.  Powell,  6  T«rtn  Sep.  320.  In  this  cose  the  sailor  look  a  nolo 
from  his  employer  for  a  certain  aum  for  ihs  voyage,  provided  he  continued 
to  do  his  duty,  and  he  died  on  the  voyage.  It  woe  held,thnt  being  an  entire 
eontraol,  it  could  not  be  appoiiioned,  end  no  wages  could  be  claimed  either 

•  Heath,  J.,  in  Beaie  v.  Thompson,  3  Bn.  ^  Full.  435. 
a  Annslrong  v.  Smilh,  4  Bat.  ^  Pull  299. 
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rity  of  the  Laws  of  Oleron,  that  the  representatives  of 
the  seaman  dying  during  the  voyage,  were  entitled  to 
full  wages  to  the  end  of  the  voyage."  On  the  other 
band,  it  was  subsequently  decided,  in  the  District 
Court  of  the  United  States  for  South  Carolina,'*  and  in 
the  District  Court  in  Massachusetts,o  that  full  wagesf 
by  the  marine  law,  meant  only  full  wages  up  to  the 
death  of  the  mariner ;  and  in  this  last  case,  a 
very  able  and  elaborate  review  was  taken  of  "all  'ISO 
the  marine  ordinances  and  authorities  applicable 
to  the  subject.  The  court  examined  critically  the  pro- 
visions in  the  Contolato  del  Mare,  and  in  the  laws  of 
Oleron,  of  Wisbuy,  and  of  the  Hanse  Towns,  the  ordi- 
nances of  Charles  V.  and  Louis  XIV.,  the  commenta- 
ries ofCleirac,  Valin  and  Pothier,  and  all  that  had  been 
said  and  decided  in  England  or  Massachusetts,  in 
relation  to  the  question.  If  the  two  decisions  in  Penn- 
sylvania outweigh  in  point  of  American  authority,  the 
opposite  adjudications  are  best  supported  in  the  appeal 
to  those  ordinances  of  European  wisdom  and  policy,  in 
which  we  discern  the  deep  foundauons  of  maritime 
jurisprudence.^ 

As  the  payment  of  wages,  in  general,  depends  upon 
the  earning  of  freight,  if  a  ship  delivers  her  outward 
cargo,  and  perishes  on  her  return  voyage,  the  outward 
freight  being  earned,  the  seamen's  wages  on  the  outward 


•  Walion  1.  The  Ship  KeplBne,  I  FtUr*'  Adm.  Jlep.  143.  Siiui  t.  Jack, 
•on,  ibid.  157,  note.     I  tVuth.  Cir.  Stp.  414.  a  C. 

k  CiTf  V.  The  Schoonet  Kiily,  Brt't  Adm.  Stp.  95S. 

•  Naitenirom  v.  Tfaa  Ship  Ilutrd,  2  HaWt  L.  J.  359. 

•  ir  ihe  UBman  bo  hirsd  by  t\t  eoyagt,  and  dis  during  it,  iho  Blandird 
booka  of  marilimc  law.aayi  Mr.  Bell,  aeem  (ogive  iheouiward  wages,  if  be 
diea  during  ih«  oaiward  vorage,  and  ihe  whole,  if  he  diee  during  lbs  bonie< 
ward  voyage.  But  if  be  be  hired  by  tke  month,  it  Tiihor  aeema  thai  wage* 
will  bo  due  only  tolbo  lime  of  hiadealb.    SilPt  Cmi.  vol.  L5I4. 
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voyage  are  consequently  due.*  By  the  custom  of  mer- 
chants, seamen's  wages  are  due  atevery  delivering  port; 
and  their  wages  are  not  affected,  without  their  special 
agreement,  by  any  stipulation  between  the  owners  and 
the  charterer,  making  the  voyages  out  and  home  one 
entire  voyage,  and  the  freight  to  depend  on  the  accom- 
plishmentof  the  entire  voyage  out  and  in.''  The  owners 

may  waive  or  modify  their  claim  to  freight  as 
•191    they  'please,  but  their  acts  cannot  deprive  the 

seamen,  without  their  consent,  of  the  righu  be- 
longing to  them  by  the  general  principles  of  the  marine 
law.  The  doctrine  of  wages  was  discussed  at  the  bar 
and  upon  die  bench  in  the  case  of  the  Tioo  Cathariaes,' 
with  distinguished  force  and  research ;  and  it  was  held, 
that  where  a  ship  sailed  from  the  United  States  to  Gib- 
raltar, and  there  landed  her  cargo,  and  went  in  ballast 
to  Ivica,  and  after  taking  in  a  return  cargo,  was  lost  on 
the  voyage  back,  to  the  United  States,  the  seamen  were 


•  Anon.  Holt,  Ch.  J.,  1  Lord  Sagm.  639. 

»  Notei  of  Judge  WinchMter's  deciaion*,  1  Petrrf*  Adirt.  Btp.  186,  note. 
AbbttI  on  Shipping,  part  4.  c.  2.  lec.  4.  Blanchird  t.  Bucknim,  3  C?rcen. 
fao/'t  Btp.  1.  In  ThompBon  t.  FauBsat,  1  Pelar^  Cir.  Sep.  IBS,  whore  the 
Tenet  wia  Iwt  on  faer  bomewHrd  vofage,  Aill  wagia  were  held  due  la  iha 
wamcn  up  to  the  erTi«>l  at  the  Iw  port  of  ielmij  of  the  ontirard  cargo ; 
and  half  wafCB  from  ibal  time  until  bcr  departure  Iram  ibe  law  port  at  which 
tbe  return  cargo  was  ukeu  on  board.  Thii  Tale  woi  eliborvtely  aupporled 
by  Mr.  JiiaUce  Slory,  in  tbe  C.  C  U.  a.  tor  MaaaachnBeMs,  1833.  in  the  caaa 
of  Pitman  T.  Hooper,  3  SumntT,  50.  986.  998,  999,  in  oppoeiiion  to  the  da- 
ciiiou  of  Judge  Hopkineon,  in  Bionde  t.  Havati,  GUpin'i  Hep.  605.  613  ; 
and  be  coniidera  it  to  be  the  aetlled  rule,  that  when  the  ship  ii  loal  in  her 
homeward  yoyafe,  the  aeamen  ate  to  be  paid  their  wages  up  to  the  last  port 
efdinshBTgo,  and  Tot  hair  (he  lime  the  ship  lay  there.  Half  the  time  paaaed 
in  port  is  stiribuiEd  in  piaciice  to  the  concenu  and  buiinesa  of  the  diachsrge 
of  the  outward  voyage,  and  balflbe  time  to  employment  by  the  aeamen,  in 
preparations  or  bneineaa  connected  with  ibe  homeward  voyage  ;  and  it  is 
considered  to  be  an  equilable  and  just  apportionment,  and  tbe  wages  for  that 
laat  half,  oi  period  of  time,  are  deemed  loat  by  tbe  loaa  of  the  ship  cm  tbe 
homeward  voyage.    Tht  Atiwrican  /urul,  1639,  428. 

•  3  Alsnn'a  Btp.  319. 
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entitled  to  wages  up  lo  the  arrival  and  elay  at  Ivica. 
It  made  no  difference  that  the  vessel  was  in  ballast  in 
the  intermediate  voyage.  The  voluntary  neglect  of  the 
owner  will  not  operate,  in  such  a  ceise,  to  the  injury  of 
the  seamen.  They  are  entitled  to  wages,  not  only  when 
the  owner  earns  freight,  but  when,  unless  for  his  own  act, 
be  might  earn  it.  The  wages  are  due  by  an  arrival  at 
a  port  of  destination,  when  no  cargo  is  on  hoard,  or  when 
the  owner  chooses  to  bring  the  cargo  back  again,  and 
when  the  port  of  destination  he  not,  in  point  of  fact, 
the  port  of  delivery.  Even  if  the  ship  perishes  on  the 
outward  voyage,  yet,  if  part  of  the  outward  freight  has 
been  paid,  the  seamen  are  entitled  lo  wages  in  proportion 
to  the  amount  of  the  freight  advanced,  for  there  is  an 
inseparable  connection  between  freight  and  wages.* 

Capture  by  an  enemy  extinguishes  the  contract  for 
seamen's  wages  ;  and  Sir  William  Scott,  in  the  case  of 
The  Friendt,^  held,  that  the  recapture  of  the  vessel  did 
not  revive  the  right,  or  restore  him  to  bis  connection  with 
the  ship,  inasmuch  as  he  was  not  on  board  at  the  recap- 
ture, and  did  not  render  any  subsequent  service.  The 
>  doctrine  of  this  case  was  overruled  in  Bergttrom  v.  MiUt;° 
I  and  the  American  decisions  have  fully  discussed 
the  question,  and  they  lay  down  'a  different  rule,  *\&Z 
and  proceed  on  the  just  principle,  that  the  owner 
recovers  his  freight,  and  that  is  the  parent  of  wages. 
They  accordingly  allow  to  the  seamen  taken  prisoners 
by  the  captor,  and  detained,  their  wages  for  the  whole 
voyage,  if  the  same  be  afterwards  performed,  with  a 
ratable  deduction  for  the  expenses  of  salvage.  The 
like  rule  applies  to  the  case  of  a  vessel  captured,  and 


■ADMi.95kw.jre(i.S91.    Brown  v.  Lnll,  3  SWrnur,  443. 

"A  Rob.  A4m.  Brf.  143. 

*3Etp.N.P.Btp.36. 
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afterwards  ransomed,  and  enabled  to  arrive  at  her  port 
of  destination. >  Nothing  can  be  more  equitable  than  the 
rule  which  allows  to  seamen,  sufiering  in  the  service,  their 
compensation,  when  the  fund  out  of  which  it  was  to  arise 
is  ultimately  recovered  and  enjoyed  by  the  owner."*  And, 
upon  the  same  principle,  if  a  foreign  power  seizes  the 
ship,  and  imprisons  the  seamen,  and  they  be  afterwards 
released,  and  re-assume,  and  complete  the  voyage,  and 
earn  freight,  their  wages  are  continued  during  the  inter- 
ruption of  the  voyage,  in  like  manner  as  in  a  case  of 
capture  and  recapture.  The  Court  of  K.  B.  declared 
the  law  to  this  effect  in  BeaU  v.  Thompson,^  and  they 
proceeded  on  the  sound  and  incontestable  principle  of 
the  marine  law,  that  the  title  to  wages  depended  on  the 
ship  earning  her  freight  for  the  voyage,  connected  with 
the  further  fact,  that  the  mariners  were  not  guilty  of  any 
breach  of  d  uty.  If  a  neutral  ship  be  captured,  and  even 
condemned,  and  the  sentence  be  afterwards  reversed, 
and  freight  for  the  voyage  allowed  in  damages,  the 
seamen  are  entitled  to  their  wages.^  So,  in  the  case  of 
shipwreck,  if  any  part  of  the  cargo  be  saved,  the  wages  of 
the  seamen  are  to  be   paid  without  any  deduction." 

Whenever  freight  is  earned,  wages  are  due,  and 
•193    must  he  paid,  and  "every  agreement  that  goes  to 

separate  the  validity  and  equitj-  of  the  demand  for 
wages,  from  the  fact  of  freight  being  earned,  is  viewed 
with  distrust  and  jealousy,  as  being  an  encroachment  on 


»  Ginrd  v.  Ware,  1  P«fer«'  Or.  Stp.  142. 

k  Hirt  V.  The  Ship  Liiila  John,  1  Pderi*  Adm.  Sep.  115.  HowUnd  v. 
Tbe  Brig  Lavinin,  i6Jd.  133.  Singatrom  v.  Tbs  Schaoncr  Hnari.iihid. 
384.  Brook*  v.  Dorr,  S  Man.  Sep.  39.  Wetmore  *.  Hcnabaw,  13  Janht. 
Stp.  3S4.    Brown  v.  Lull,  3  SutuKtr,  443. 

'  4  Eati'M  Sip.  546. 

*  Willud  T,  Dorr,  3  Matm,  161.  Brown  t.  Lull,  S  Simntr,  443.  B.  P. 
See  p—i,  p.  399.  n.  o. 

•  Piunan  v.  Hooper,  3  Samner,  50.  Gl.  67. 
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ihe  rights  of  seamen.  The  courts  of  maritime  law  ex- 
tend to  them  a  peculiar  protecting  favour  and  guardian- 
ship, and  treat  them  as  wards  of  the  admiralty;  and 
though  they  are  not  incapable  of  making  valid  contracts, 
they  are  treated  in  the  same  manner  that  courts  of  equity 
are  accustomed  to  treat  young  heirs  dealing  with  their 
expectancies,  wards  with  ihcir  guardians,  and  caiuit  que 
tnuc  with  their  trustees.  They  are  considered  as  placed 
under  the  influence  ofmen  who  have  naturally  acquired 
a  mastery  over  them.  Every  deviation  from  the  terms 
of  the  common  shipping  paper,  (which  stands  upon  the 
general  doctrines  of  maritime  law,)  is  rigidly  inspected ; 
and  if  additional  burdens  or  sacri&ces  are  imposed  upon 
the  seamen  without  adequate  remuneration,  the  courts 
wiU  interfere,  and  moderate  or  annul  the  stipulation.* 


•  The  Minsrvo,  1  Hagg.  Adm.  lUp.  347,  The  George  Homo,  ibid.  370. 
Shipping  irlicleB  are  only  conclusive  aa  10  ihe  amouat  of  wage*  and  ihe 
TOfige.  On  all  collateral  poinia  tlie  courla  of  admiraliy  will  coniidcr  how 
Tar  ibe  alipuUlinna  in  regard  lo  ihe  acHinon  are  reamnable  and  jual.  Tba 
Pliace  Frederick,  3  ibid.  394.  Brown  v.  Lull,  S  Sumner,  443.  a  P.  The 
Toyage  mual  be  deaignated  wiih  aa  much  pnrlicuTarily  end  preciaion  aa  the 
Mw  admiiB  of,  and  [ha  arliclea  aiQBt  not  be  eo  loosely  drawn  ai  0  leave  tha 
■eanen  exposed  to  unandcipaled  and  eiperimentnl  voyagea.  Vide  ]  Hagg. 
trnff.  The  Engliah  elatule  of  G  Wm.  IV.  c.  19,  bee  made  new  and  more 
•■net  regulaltons  relative  (0  shipping  articlea,  foi  the  grealei  proteclion  of  the 
iiEbU  or  the  aeamen.  It  is  a  point  not  precisely  aetiled,  how  far  iha  duly  of 
obedience  on  tha  part  of  the  aeamen  cilenda  beyond  the  service  of  their 
own  ahip.  The  contract  does  not  extend  to  any  other  service.  But  the 
CoaaelBfa,  c.  148,  jmr  Bmiehtr,  tome  ii.  334,  ollowe  the  maater  to  order  tha 
•eanuD,  in  ceriain  casea,  10  help  another  veaael  in  diatreie ;  and  ii  ia  eaid,  in 
ibe  caie  of  Tbe  Centurion,  Wart't  E.  iii2,  that  if  a  wreck  be  met  with  on 
tba  voyage,  ihe  maater  may  send  Lis  eeimen  10  attempt  to  aave  iL  So,  ac- 
emding  10  tbe  Mn«e  and  usagea  of  the  g^eneral  mariiime  law,  the  msater  may 
employ  bla  veaael  and  crew  in  reecuing  life,  and  even  properly,  from  dcairue. 
linn,  under  cerlaln  circomalancea.  1  Samner't  B.  336.  See  infra,  313. 
Tho  learned  anlbor  of  tbe  Trralin  on  Ihe  SigkU  and  Dalit*  tf  Mrrehaat 
SaoBcn,  Boston,  1841,  35,  aeems  to  conolude,  ibit  tha  aeamen  are  not  bound, 
•Iricto  jare,  lo  obey  oidera  for  aervicea  not  wilbin  ibe  contract.  But  in  my  , 
viaw  of  the  anbject,  a  atricl  conalruction  of  the  arliclea  moat  ia  many  caael 
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It  haa,  accordingly,  under  the  influeace  of  these  just  aod 
humane  considerations,  heen  held,  that  an  additiooal 
clause  to  the  shipping  articles,  by  which  the  seamen 
engaged  to  pay  for  all  medicinet  and  medical  aid  further 
than  the  medical  chat  afforded,  was  void,  as  being  grossly 
inequitable,  and  contrajy  to  the  policy  of  the  act  of 
congress.'  It  has  likewise  been  decided,  that  a  stipu- 
lation that  the  wages  of  the  seamen,  earned  In  the  inter- 
mediate  periods,  should  depend  upon  the  ultimate  suc- 
cessful termination  of  a  long  and  divided  voyage,  was 

inoperative  and  void.*" 
*194         'Mariners  are  bound  to  contribute  oat  of  their 

wages  for  embezzlements  of  the  cargo,  or  injuries 
produced  by  the  misconduct  of  any  of  the  crew.  But 
the  circumstances  must  be  such  as  to  fix  the  wrong  upon 
some  of  the  crew ;  and  then,  if  the  individual  be  un- 
known, those  of  the  crew  upon  whom  the  presumption 
of  guilt  rests,  stand  as  sureties  for  each  other,  and  tfaey 
must  contribute  ratably  to  the  loss.     Some  of  the  cases 


giTe  way  lo  a  luger  consiruclioD,  founded  on  the  ueccwitieB  of  mankind, 
ihe  controlling  influoacea  of  the  moral  aenae,  and  the  impsiative  dntiee  of 
hoinaniiy. 

'  Harden  v.  Gordon,  3  iUiuan'a  Stf.  £41. 

•  Tba  Juliana,  S  Dudm't  Adin.  Sep.  504.  Abbott  m,  SUpputg,  5lh  Am. 
edit.  Boaton,  1846,  p.  748.  See,  alao,  lo  lbs  aame  effect,  Judge  Wincbea- 
ler'a  decision  in  the  DiaCrict  ConrI  of  Maryland,  in  1  Ptitr^  Aim.  Etf.  IBT, 
note.  Millett  v.  Stepbeoa,  in  Mau.  1600,  cited  in  Abbott  on  Siipping,  5lh 
Am.  edit.  743.  745.  The  deciiion  of  Lord  StowelJ,  in  the  Juliana,  is  niadA 
wfib  great  force  and  apiriU  He  took  a  wide  view  of  tfae  auhject,  and  con- 
cluded, on  the  authority  of  tfae  court  of  admiralty,  of  the  court  of  chancery, 
abd  of  the  courta  of  common  Jbw,  that  where  a  Toyage  was  divided  by  va- 
rious porta  of  deliTsry,  a  proportional  claim  for  wagea  attached  at  each  of 
aucb  porta ;  and  ibat  all  aitempn  to  svade  or  invade  ibai  title,  by  renuoeia- 
tions  obtained  from  the  mariners  without  any  conuderation,  by  collateral 
bonds,  or  by  conlracta  inaerted  in  the  body  of  the  ahipptng  articles,  wore 
ineSectual  and  vnd.  The  alatute  of  6  Wm.  IV.  c.  19.  aec.  5,  hat  declared 
all  luch  clausea  in  tbe  articles  of  shipment  lo  be  inoperatiTe  and  void.  Ai~ 
iatl  en  Shipping,  5tb  Am.  ediL  p.  749. 
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ia  the  books  have  established  a  general  contributiot) 
from  bH  the  crew  for  such  embezzlements,  even  when 
some  of  them  were  in  a  situation  to  repel  every  pre- 
sumption of  guilt ;  but  neither  public  policy,  nor  prin- 
ciples of  justice,  extend  the  contribution  or  forfeiture 
of  wages  for  such  embezzlements,  beyond  the  parties 
immediately  in  delicto.  This  just  limitation  of  the  rule 
was  approved  of  by  the  English  Court  of  C.  B.  in 
ThwipBon  V.  Collin*,^  in  tbeir  construction  of  the  clause 
in  the  usual  shipping  articles,  inserted  to  enforce  this 
regulation  of  the  marine  law.  It  was  also  adopted  by 
the  Supreme  Court  of  New-York,  in  Lewif  v.  Davi^t^  and 
afterwards  ably  and  thoroughly  vindicated,  even  against 
tbe  high  authority  of  Valin,  by  the  Circuit  Court  of  the 
Uaited  States  for  ihe  District  of  Massachusetts,  in  the 
case  of  Spurr  v.  Pearson,"  The  doctrine  of  that  case 
is  so  moral  and  so  just,  that  it  may  be  said  to  rest  on 
immovable  foundations.  The  substance  of  it  is,  that 
where  the  embezzlement  has  arisen  from  tbe  fault, 
fraud,  connivance  or  negligence  of  any  of  the  crew, 
they  are  bound  to  contribute  to  the  reparation 
•of  the  loss,  in  proportion  to  their  wages.  If  •196 
the  embezzlement  be  fixed  on  any  individual,  be 
19  solely  responsible ;  and  where  it  was  made  by  the 
crew,  but  the  particular  offender  is  unknown,  and  from 
the  circumstances  of  the  case  strong  presumptions  of 
guilt  apply  to  the  whole  crew,  all  must  contribute. 
Where  no  reasonable  presumplJon  is  shown  against 
their  innocence,  the  loss  must  be  borne  exclusively  by 
tbe  owner  or  master.  In  no  case  are  the  innocent  part 
of  the  crew  to  contribute  for  the  misdemeanors  of  the 


*  3  laluu.  Rtp.  n. 

<  1  Miuen't  Mtp.  104.    See,  aiao,  Bdwardt  v.  Shennui,  Gilpin' 
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guilty;  and  in  a  case  of  uncertainty,  the  burden  of  the 
proof  of  innocence  does  not  rest  on  the  crew,  but  the 
guilt  of  the  parties  is  to  be  established  beyond  all  rea- 
sonable doubt,  before  the  contribution  can  be  demanded. 
In  case  of  shipwreck,  and  there  be  relics  or  materials 
of  the  ship  saved,  many  of  the  old  ordinances,  as  well 
as  the  new  commercial  code  of  France,  allow  a  com- 
pensation to  the  seamen,  out  of  the  remains  which  they 
had  by  their  exertions,  or  as  snlvors,  contributed  to 
preserve.*  There  were  no  English  decisions  on  the 
point  when  Lord  Tenterden  published  the  third  edition 
of  his  work  ;  but  some  of  the  decisions  in  ihis  country 
seem  to  consider  the  savings  of  the  wreck  as  being 
bound  for  the  arrearsofthesearaen's  wages,  and  for  their 
expenses  home ;  and  Lord  Stowell  hasi  since  the  Penn- 
sylvania decisions,  allowed  to  the  seamen,  by  whose 
exertions  part  of  a  vessel  had  been  saved,  the  payment 
of  their  wages,  as  far  as  the  fragments  of  the  materials 
would   form   a   fund,   although   there   was   no   freight 

earned  by  the  owners.''  In  such  cases,  where 
•196     the  voyage  is  broken  up  by  vit  major,  'and  no 

freight  earned,  no  wages,  eo  nomine,  are  due ;  and 
the  equitable  claim  which  seamen  may  have  upon  the 
remains  of  the  wreck,  is  rather  a  claim  for  salvage,  and 
seems  to  be  incorrectly  denominated  in  the  books  a  title 


•  The  ZoiDt  0/  OUnm,  an.  3 ;  of  XVishmg,  arl.  15 ;  the  Hanitalic  Ord. 
■Tl.  44  ;  the  Ord.  o/  Philip  II.  tit.  Awrase,  a^^  13  ;  the  Ord.  ef  EuitfTdam, 
*.n.  319,  and  the  Fitnch  Ord.  of  the  Marine,  ]1v.  3,  lit.  4,  det  Layiri  de$ 
MnleioU,  in.  9.    Code  de  Commtree,  art.  359. 

•  The  Nepluno,  1  Hagg.  Adm.  Eep.  327.  1  Peters'  Adm.  Rep.  54.  195. 
9  ibid.  436.  Frotbinghttm  v.  Piince,  3  Mast.  Eep.  563.  Leiria  ».  The 
Elit>b«lh  and  Jane,  I  Ware's  Sep.  49.  In  Adams  t.  The  Sophia,  Gilpis, 
T7,  and  is  Brsckelt  t.  The  Herculei,  ihid.  184,  Judge  Hopkinson  held,  thsi 
where  s  portioD  of  ihe  tmmI  or  her  cargo  wag  asved  by  the  meritoriout  et. 
ertiont  of  the  aeamen,  a  new  licti  iroie  thcicon  fur  their  wagea,  ihough  the 
rreiehl  be  ioal. 
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to  wages.  Wages,  in  such  case,  would  be  cootraiy  to 
the  great  principle  in  marine  law*  that  freight  is  the 
mother  of  wages,  and  the  safety  of  the  ship  the  mother 
of  freight.*  If,  however,  the  seamen  abandon  the  wreck 
of  a  ship  as  being  a  hopeless  case,  and  without  the  in- 
tention of  returning  to  possess  and  save  it,  the  contract 
between  them  and  the  owners  is  dissolved,  and  they 
lose  their  lien  or  privilege  for  any  equitable  compensa- 
tion, whether  as  wages  or  salvage.  Their  claim  is  ex- 
tinguished, and  though  other  persons  may  possess  the 
property  which  had  become  derelict,  it  belongs  to  the 
original  owner,  burdened  with  their  claim  for  salvage.'* 
Bj  the  act  of  congress,"  one  third  of  the  seamen's 
wages  is  due  at  every  port  where  the  ship  unlades  and 


■  Dunneli  y.  Tomhaten,  3  John*.  Etp.  154.  Tho  Baraloga,  2  GatlmiK, 
164.  The  opininn  of  Judge  Sior]' ia  tbe  cue  of  the  Two  C&iberinea,  3  JUo. 
wn't  S.  339,  concludes  with  Ihe  declantion  that  hia  "  rcTiew  of  AmericDn 
jadicisl  decisiona  caisbluhea  it  aa  B  common  and  recsived  doclriaa,  ihal  the 
wages  recoiered  in  caseH  of  shipwreck  are  rscoveredin  (ho  nature  of  aalToge, 
iDd  SB  anch,  farm  a  lien  on  the  property  aaved.  And  in  this  view  they  are 
perfecily  caniiatem  with  Ihe  ralo  that  makaa  iha  eaminga  of  freighl  general Ij 
a  condition  of  the  permenl  of  wages."  Bal  in  the  ctto  of  ihe  Msasaaoil,  U. 
S.  DUtriet  Cmirt,  Man.  1844,  7  Laa  Btp.  SSSl,  the  allowance  of  claim  to 
marinera  aa  talvert  in  the  case  ofahipwreck,  ia  conaidered  aa  a  alacilinK  vio- 
lation of  a  principle  of  maritime  policy.  So,  Lord  Slowell,  in  the  case  of  (he 
Neptune,  1  Hagg.  Adm.  B.  S3l,  rcjeclod  tbe  elaiin  to  the  seamen  aa  tal- 
vagt,  and  said  that  it  realed  on  (be  groand  of  teagti,  and  indeed  it  ie  said 
that  they  are  nailed  to  tha  laat  plank  of  tha  ship,  and  the  last  fnigment  of  the 
(night.  Sea  the  cases  examined,  and  the  diBcnasiona  referred,  in  Abbott  on 
Supfiag,  dth  Am  edit.  Boalon,  pp.  750 — 756.  The  question  acema  lo  be 
nther  one  of  verbal  discuasion  and  criiiciam,  than  of  a  aubaiantisl  disiinc. 

'Ij««i«  V.  Tbe  &1iiab«(h  and  Jane,  Diatriol  CdUCI  of  Maine,  Wart't 
Stp.41. 

•  Act  of  Cangren,  SOtli  July,  1790,  c.  39.  aoc  6.  The  English  stam(D 
kw  rels(iTe  (o  aeamea  in  the  tnerchanta'  aervtce,  has  been  reiiaeil  and  im- 
proved by  Ihe  atalnte  of  5  and  6  Wm.  IV.  c.  19,  which  has  greatly  bettered 
the  oondiiian,  and  secured  the  protection  of  Ihe  rights  of  aeomen.  The  pre- 
viaiona  of  ttaa  atatnte  are  commented  upon  with  leamingt  candonr  and  atrone 
apprabalion,  in  the  Ztfw  Magatint,  No.  30.  art.  3,  an  article  well  worthy  of 
Vol.  III.  19 
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delivers  her  cargo,  unless  there  be  an  express  stipulation 
to  the  contrary ;  and  when  ifae  voyage  is  ended,  and 
the  cargo  or  hallaet  fully  discharged,  the  wages  are  due, 
and  if  not  pud  within  ten  days  thereafter,  admiral^ 


(he  iindeal'i  pernaal.  The  act  ia  enlitled  "  An  act  la  amend  and  conioli. 
date  the  lawi  relaliDg  to  the  Dwrchant  aeamea  of  tb«  Uniled  Kingdom,  aDd 
for  forming  and  inaintaiaiDg  a  r*Eisler  of  all  iha  men  engaged  in  ihat  lar. 
Fice."  Il  repeala  the  acta  of  2  and  3  Ann,  2  Geo,  I[.,  3  Geo.  III.,  31  Geo. 
m.,  37  Geo.  IIL,  45  Geo.  III.,  58  Geo.  III.,  59  Geo.  III.,  4  Geo.  IV.  snd  3 
•ad  4  Wm.  IV.  Br  arc.  3,  no  seamui  10  be  taken  to  ses,  without  a  wrillen 
■ETeemeDtaignedb)' the  maater  and  seaman.  (3.)  Form  preacribed.  (4.) 
Penaitj  for  taking  aeamin  to  lea  withoutBuchaniclea.  (5.)  Agreementnol 
to  affect  Ihs  Maman'a  lien  for  wagea,  and  all  agieemenia  conttat;  to  the  act 
>oid.  (6.)  If  the  aeaman  ahall  refnae  to  join  the  ibip,  ur  go  to  aca,  or  ab. 
acQl  himaelf,  he  maj'  b«  apprehended  by  warranl,  and  eommitled  lo  the  house 
of  correction,  al  fanrd  labour,  for  thirtj  daya ;  though  if  he  and  Ihe  master 
cooaein,  he  ma;  be  deUveiad  on  board,  paying  coala,  to  be  nbalod  frotn  hia 
lijtnre  wogea.  (7.)  Afterihe  voyage  hu  commenced,  if  the  aeaman  wilfolly 
•baonia  bimiotrj  he  f^feita  a  ratable  chare  of  wages.  (8.)  Mode  of  ascertain- 
ing it  when  the  aeaman  contracti  for  the  voyage.  (9.)  Forfeiture  for  abao- 
tate  desertion.  {10.)  Penalty  for  harboDring  dcaerteis.  (II.)  Peri oda  for 
payment  of  wagea.  (19.)PBymentB  ralid,  and  no  oaaignnutit  or  bill  ofaaleof 
wagoB  valid.  (13.)  When  diaeharged,  the  mailer  to  give  a  certificate  of  his 
aerrice  and  discharge.  (14.)  Remedy  for  wages  by  sumniong,  &,c,  nnd  die 
maaler  forfeita  X5  for  default  in  prompt  payment  (IS.)  Bummat;  mode  of 
recovery  of  wsgca  not  exceeding  jCSO:  (IG.)  When  no  coMa.  (17.)  IfiUp 
be  HOld  in  a  foreign  port,  (he  crew  to  be  sent  home  at  the  expense  of  lbs 
maaler  or  owner.  (18.1  If  hurt  iu  the  service,  lo  be  helpedgratis.  (19.)  A 
regisier  office  is  eiublidied.  (SI.)  Moaieta  of  ships  trading  abroad,  and  ia 
the  home  trade,  to  dellTcr  liat  of  their  crews  on  their  relurii.  (33.)  Ketnn 
lo  be  msde  in  cues  of  ship  loet  or  sold  abroad.  (35.)  The  consul  lakes 
chaige  of  their  eBecta,  d}ring  abroad.  (96  to  37.)  Regnlaliona  aa  lo  pariah 
boys  put  out  apprentices  in  ihe  aea  aerviee.  (40.)  A  misdemeanor,  lo  force 
on  shore  or  leave  behind  any  of  the  crew.  (41.)  Seamen  not  to  be  As- 
charged  abroad  bui  under  the  aanclion  of  a  public  fonetionaiy.  (49.)  Not 
to  bo  left  abroad  on  any  plea  wilhout  such  sanction.  (44.)  When  allowed 
to  be  left  behind, w  be  paid  their  wages.  (48.)  Ship's  agreement,  on  arrival 
at  a  foreign  port,  l«  be  left  wiih  ttie  consul  (49.)  No  seaman  to  he  afaipped 
at  a  foreign  port  wiAoat  the  privity  of  lb«  consul.  A  coiresponding  ■Dm. 
nary  is  given  of  tbe  Ameiiean  tegtdttions  in  Abbttt  oa  Skif/iug,  5ih  Am. 
edit.,  Boston,  1846,  p.  S93,  note,  (1.)  The  anbaiance  of  ihoM  regnlatioiM 
hu  been  already  ineniioDed  in  this  folnme,  aMt,  pp.  177 — 180. 
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process  may  be  instituted  tn  rem  against  the  ship.^  Bat 
there  is  no  6xcd  period  of  time  by  the  marine  law,  vith- 
iB  whicti  mariners  mast  proceed  to  enforce  their  lien  for 
wages,  though  the  lien  may  be  lost  to  the  seamen  and 
other  privileged  creditors,  by  unreasonable  delay,  and 
suffering  the  vessel  to  pass  into  the  hands  of  a  honajiie 
purchaser  ignorant  of  the  claim.'*  It  does  not,  Uke  other 
liens,  depend  upon  possession.  Seamen's  wages  are 
hardly  earned,  and  liable  to  many  contingencies,  by 
which  they  may  be  entirely  lost,  without  any  fault  on 
their  part.  Few  claims  are  more  highly  favoured  and 
protected  by  law,  and  when  due,  the  vessel,  owners  and 


•  Tb«  law  of  England,  in  ordlaury  ca«M,  lequlrca  the  mariaer  to  (tar  by 
■be  abip  till  the  diacharge  of  the  cargo,  nhen  the  other  parly  haa  done  no- 
ihing  lo  siipcrssdo  ttsezisimgcomract.  The  Baltic  Merehant,  lEda.Adn. 
91.  The  Cambridge,  9  Hogg.  Aim.  B.  245,  Q4G.  In  CLoutman  t.  Tunuoa, 
1  SiafatT'i  S.  373,  Mr.  Juaiice  Slorr  declared  the  aama  ganeial  principle ; 
but  Judge  Peiers,  iti  Hutinge  t.  The  Ship  Happf  Return,  1  Ftltr^  Adm.  B. 
i!53,  waa  inclined  to  tbe  opinioo  that  the  aaamen  were  not  bound  to  unladp 
^e  ship  after  the  voyage  is  ended,  union  vpeciall)'  boaad  by  tbo  aniclea.  A 
■pomaaeooa  deviation  of  importance  will  entitle  the  seamen  (o  their  dia. 
charge  ;  but  by  the  Diniah  and  Duich  Blarine  Codes,  though  the  maatei  en. 
Urges  or  altera  the  voyage,  be  may  compel  the  seamen  to  remain  in  the 
service,  on  a  reasonable  addition  to  their  wages.  Thia  is  not  the  Engliah 
law.  Jtcabmn't'Sta  Layu,  143.  /nstilKtcs  »f  the  Lam  •/  HaUmd,  iy 
V49d€T  Linden,  6S9.  The  nsage  in  the  United^uus  is  to  discharge  the 
crew  before  ualading  the  vessel,  and  to  employ  olhei  persons  to  perform  ibal 
service.  It  baa  □on'  became  one  of  the  implied  terms  of  the  coutracL  Tbe 
voyage  is  ended  when  the  vessel  is  safely  moored  at  the  wharf,  and  then  the 
ten  days  for  the  payment  of  the  wagos  begin  to  run.  But  if,  by  Ule  terms  of 
the  contract  or  aaage  of  (be  port,  the  •aamen  are  bonad  to  remain  and  asMst 
in  diachnrging  the  cargo,  thou  the  ten  days  only  begin  to  tun  from  the  dis- 
charge of  the  cargo.  When,  in  either  case,  the  seamen  sre  discharged,  the 
wages  are  due.  The  Maty,  D.  C.  U.  S.  JUaine  DMrict,  August,  1838, 
Wart'f  B.  454.  Judge  Peiers,  in  the  case  of  Edwards  v.  Tbe  Sbip  Suun, 
1  Ptttr^  Aim.  B.  1ST,  adopted  fifteen  working  days  as  a  reasonable  time 
from  tbe  end  of  the  voyage,  for  the  nididing  of  the  cargo  and  the  payment 

•  W«Tt't  Btf.  186. 919. 
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masters,  are  all  liable  for  the  payment  of  tbem."  The 
seamen  need  not  libel  the  vessel  at  the  intermediate  port 

where  they  are  discharged.  Tbey  may  disregard 
'197     bottomry  bonds,  and  pursue  their  lien  for  'wages 

afterwards,  even  against  a  subsequent  bona  fide 
purchaser.  It  follows  the  ship  and  its  proceeds,  into 
whose  hands  soever  they  may  come  by  title  or  purchase 
from  the  owner.  Their  demand  for  wages  takes  prece- 
dence of  bottomry  bonds,  and  is  preferred  to  all  other  de- 
mands, for  the  same  reason  that  the  last  bottomry  bond 
is  preferred  to  those  of  a  prior  date.  Their  claim  is  a 
sacred  lien ;  and  as  long  as  a  single  plank  of  the  ship  re- 
mains, the  sailor  is  entitled,  as  against  all  other  persons, 
to  the  proceeds,  as  a  security  for  his  wages,  for  by  their 
labour  the  common  pledge  for  all  the  debts  is  preserved.'* 
The  seamen's  lien  exists  tolheextentof  the  whole  com- 
pensation due  them.  There  is  no  difference  between  the 
case  of  a  vessel  seized  abroad  and  restored  in  specie  or 
in  value :  the  lien  reattaches  to  the  thing,  and  to  what- 
ever is  substituted  for  it.  This  is  notonly  a  principle  of 
the  admiralty,  but  it  is  found  incorporated  into  the  doc- 
trines of  the  courts  of  common  law.'  In  the  French 
law,  the  seamen's  lien  upon  the  vessel  is  extinguished 


■  Foihier,  Lmagt  da  Mattlati,  Eec.  33S.  Abbott  on  ^tppmg,  part  4.  c. 
4.  lec.  10.  Wytbam  v.  Rosaon,  \l  Jahnvm^i  B.  72.  Valin,  tomo  i.  7St. 
Wui  T.  Gibbs,  4  fid.  S.  398.  In  the  case  of  the  Bemy  ud  Rbods,  in  ihe 
Diilricl  Court  of  Maiae,  (3  .V.  F.  Ltgal  Obterver,  SIS,}  very  marked  pro. 
[action  was  ihiown  overihe  wages  of  aeamen.  It  waahdld  (hat  ariesoliaUr 
note,  taken  by  a  aeaman  for  bis  wages,  viti  not  exlingniih  his  claim  for 
wages,  nor  his  lien  ngainai  the  ship,  untess  he  be  diitinclt]'  informed  al  the 
lime  thai  such  would  be  the  effect,  and  some  addilinnal  aecurilf  or  advan. 
Itge  be  gireo  him  for  reaouncing  bit  lien  on  Iha  ship. 

k  Cotitulat  it  U  MtT,  0.  laa  3  Fulin'a  Com.  IS.  Madonna  D'ldn. 
1  Dodmn't  Bep.  37.  Sydney  Govt,  Ij  ibid.  U.  The  Ship  Mary,  I  Fcynt't 
Rrf.  ISO.  Sheppard  v.  Taylor,  5  Pttm'  U.  S.  Sep.  675.  Brown  v.  Lull, 
3  SataneT,  443. 453.    TUmm  n.  Hooper,  3  ibid.  SI. 

•  Sheppard  t.  Taylor,  S  FetenT  V.  &.  Bep.  675. 
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after  a.  sale  and  a  voyage,  in  the  name,  and  at  the  risk 
of  the  purchaser ;  and  tbe  preference  of  the  seamen's 
claim  is  confined  to  the  wages  of  the  seamen  employed 
ia  tbe  last  voyage.* 

'Desertion  from  the  ship  wlthoutjust  cause,  and  *196 
animo  turn  Teverlendt,  or  the  justifiable  discbarge  of 
a  seaman  by  tbe  master,  for  bad  conduct,  will  work  a 
forfeiture  of  the  wages  previously  earned  ;  and  this  is  a 
role  of  justice  and  of  pobcy  which  generally  pervades 
tbe  ordinances  of  the  maritime  nations.  By  the  English 
statute  law,<>  and  by  the  act  of  congress,c  desertion  is 


■  Ord.  ie  U  Mar,  tit  Dt  la  Saitk  da  Nrnvirtt,  vt.  16.  D*  VBngagt- 
mnt,  an.  19.  Code  d»  Commrrct,  an.  191.  193.  The  commercia]  code  of 
NtpoleOD  letilcs  (he  ordor  and  lights  of  privileged  debia  tniich  more  Tullr 
and  preciwl>'  than  ihe  marine  ordinance  of  Iiout*  XIV. ;  and  (liii  priority  in 
favour  of  seamen's  wages  pervade*  both  the  maritime  ordinances.  Bee 
supra,  166.  The  venerable  code  of  the  Caanlato  dtl  Mare,  e.  13d,  ex- 
preised  itself  on  ibis  subject  wiib  (he  energf  or  Lord  Blawell,  when  il 
declsred,  that  morincra  muil  be  paid  before  all  mankind,  and  thai  if  only  a 
aiaglt  nail  af  the  tiip  lent  left,  they  were  entitled  to  it.  Oxinilsf  dt  la 
Ittr,  par  BoacAer,  tome  ii.  305.  See,  alao,  CUirac  upon  thr  Judgmenti  of 
(Mtroa,  ML  U.  n.  3t,  snd  Bnday  Paly,  Court  it  Droit  Com.  tome  L  US.  Tbe 
preference  given  to  seamen  for  their  wafca,  over  all  other  claimi,  upon  (be  , 
■hip  aad  freight,  is  the  anivenal  law  of  maritime  Europe.  The  wages  of  I 
•eamea  aie  a  lien  on  the  vessel  and  fteighc,  and  even  en  the  sargo  to  tit  \ 
amauJtt  of  lie  frright  diu  upon  it.  The  seimaa  has  no  lien  on  the  cargo  ' 
■B  carfo — it  ie  on  the  liip,  and  on  the  freight  aa  appurtenant  thereto  ;  end  ; 
so  lar  as  the  cer^  is  subject  to  freight,  he  moj  attach  it  as  aecuritjr  for  the 
freight  that  mar  be  due.  The  Lad;  Duthsni,  3  Bagg.  Adn.  !300.  When 
the  general  owner,  and  when  the  hirer  of  the  ship  for  ibe  voyage,  are  per- 
sonal!)' liable  to  the  marinets  for  their  wages,  see  the  cases,  and  the  exami- 
nation of  them,  in  Curlii't  Treatitt  on  Iht  Eight*  and  Dutie*  of  MereAtmt 
SeanuH,  32S— 336.  The  master  has  bis  lien  on  the  cii[];o  for  hie  frelgbi. 
The  cargo  is  hypothecated  for  the  freight,  and  the  freight  is  hypothecated  for 
die  seamen's  waj^es.  The  lien  on  the  freight  is  not  taken  swsyby  thestalnle 
of  the  United  Slates,  sUowing  to  seamen  process  against  (he  vessel.  See 
Ptdand  r.  Tbe  Brig  Spartan,  in  the  District  Conrt  of  Maine,  1  Wart,  134, 
and  (he  Paragon,  ibid.  330,  331,  where  the  queeiioa,  as  to  the  eitent  of  the 
lien  of  seamen  for  iheir  wages,  is  learnedly  discnsssd. 

k  11  and  13  Williun  III.  c  T,  and  3  George  IL  e.  36.    See,  also.  The 
Jupiter,  3  Hogg.  Adm.  Sep.  9S1. 

*  Actt^  Congrtu,  30th  Jolf,  1190,  c.  39.  aee.  3.  S.    In  Clontman  t.  Tu. 
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accompanied  with  a  forfeiture  of  all  the  wages  that  are 
due,  and  an  absence  of  forty-eight  hours  without  leave, 
is  made  conclusive  evidence  of  desertion ;  and  whatever 
unjustifiable  conduct  will  warrant  the  act  of  the  master 
in  discharging  a  seaman  during  the  voyage,  will  equally 
deprive  the  seaman  of  his  wages.  But  the  forfeiture  is 
saved  if  the  seaman  repents,  makes  compensation  or 
offer  of  amends,  and  is  restored  to  his  duty.*  Fnblic 
policy  and  private  justice  here  move  together,  and  the 
maritime  ordinances  unite  in  this  conclusion.  The  mas- 
ter has  power  to  remit  a  forfeiture,  and  the  penalty  of 
forfeiture  is  not  applied  to  slight  faults,  either  of  neglect 
or  disobedience.    There  must  be,  either  an  hahiituU 


niaon,  1  SammT,  STS.JudBeSiorjheld.ibBiby  thcmarilime  law,  iheToyage 
ia  ended  when  the  ship  has  arrlTed  at  her  port  of  deatiDalioa,  and  is  aafelr 
moored,  ihouj>H  her  ca>gii  b«  not  delirered,  and  deaetiion  afterwards  does 
not  forfeit  the  wsgea  at  large,  bnl  a  partial  forfeilure  mif  be  decreed  bj  «>>7 
of  campensation  far  breach  of  dulf.  So,  in  anulher  caae.  Judge  Hopkiuun 
held,  ihal  if  ■  seanian  leaTes  the  veasel  nfier  abe  ia  moored  al  ibe  nhstf,  ■< 
tho  last  poll  of  deliiferf.  and  before  the  daekarge  of  the  cargo,  he  forfeita  a 
ralaUle  deduction  from  his  wages.  To  subject  ibe  seamen  to  the  forfeilun^ 
of  his  wages,  nnder  the  act  of  CongreeB  of  1790,  the  enliy  in  ihe  log  book, 
on  the  daiy  of  Ihe  sbeence,  is  indispensable.  Knsgg  t.  Goldsmitfa,  Gilfi*, 
207.  Ibid.  219.  Cloutman  t,  Tunison,  1  Sumner,  373.  The  Ro'en*, 
Won't  Btp.  309.  The  Bulmer,  1  Hagg.  Adni.  E.  373.  The  Peari,  5  Eoh. 
Aiai.  B.  324.  The  Baltic  Merchant,  Eda.  Aim.  B.  66.  Quitting  the 
■hip  before  the  voyage  ia  ended  is  desertion  ;  but  quilling  her  afterwards,  and 
before  the  unliiery  of  ihe  cargo,  is  a  mere  absence.  The  forfeiture  of 
wage*  is  Dot  so  abaolule  and  lutal  in  the  one  case  sa  in  the  other.  The  >cl 
of  Congress  of  30tb  Julf ,  1790,  c.  56.  sec.  3.  5.  7.  mskes  a  disiineiioD  be- 
tween wilful  absence  of  a  seaman  al^er  hs  has  signed  the  artjclea,  and  before 
iha  commencement  oftbe  voyage,  and  ihe  like  abaence  sfier  the  voysga  hai 
commenced.  In  the  first  case  he  forfeits  wagea,  clothing  and  damage*,  and 
in  ihe  latter  Case  bo  is  liable  to  be  arrested  a>  a  deaerler,  and  lo  be  iinpri- 
loned.  Calel  T.  Hilllard,  4  MaiM.  S.  664.  CmiiM'i  TV.  m  Stawten  in  tit 
Merehani^  Stnice,  132—136.  140, 141. 

'  The  maaler  is  bound,  in  sach  a  caae,  to  receive  back  the  seaman,  a*  a 
case  fit  for  eondooaliou,  unless  his  previoBs  miacondncl  would  juatifr  a  dis. 
charge.  CloDiman  t.  TumtOD,  1  Sttmntr,  373.  S.  P.  CoSd  v.  Jenkina,  3 
Stws  B.  lOB. 
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neglect,  or  disobedieDce,  oi  drunkenness,^  or  else  a 
single  act  of  grosa  dishonesty,  <»'  some  other  act  of  a 
heinous  and  aggravated  nature,  to  justify  the  discharg- 
ing a  seaman  in  a  forelga  port,  or  the  forfeiture  of  wages  ; 
Dor  will  the  admiralty  courts,  except  in  cases  of  great 
atrocity,  visit  the  ofiences  of  seamen  with  the  cumulated 
load  of  forfeiture  of  wages  and  compensation  in  dama- 
ges. They  slop  at  the  forfeiture  of  the  w^es  antece- 
dently earned,  and  in  the  application  of  the  forfeiture, 
the  advance  wages  are  made  a  charge  on  the 
•forfeited  wages,  but  the  hospital  money  is  ap-  'ISS 
portioned  ratably  on  the  wages  for  the  whole 
voyage.  In  these  regulations  the  moderation  of  the 
courts,  and  the  solicitude  which  the  pecuhar  condition 
and  cbfiracter  of  seamen  excite,  are  equally  manifest.^ 
S0|  if  the  seaman  quits  the  ship  involuntarily^  or  is  driven 
ashore  from  necessity,  from  want  of  provisions,  or  by 


■  Lady  Campbell,  3  Hagg.  Adta.  Eep.  5.  Tb«  Malta,  Md.  168.  The 
BUke,  berore  Dr.  Liufaingiim,  Jajy,  1B39.  Am.  JvUt,  for  April,  1841, 
305. 

»  WhilloQ  V.  The  Brig  Commerce,  1  Ftler^  Adm.  Btp.  160.  Thorne  v. 
White,  ibid.  115.  Relf  v.  The  Maria,  ibid.  186.  The  Ship  Mentor,  4  tU- 
•eu'i  Bep.  84. 103.  The  Malls,  2  Itagg.  Advt.  Rep.  159.  The  Suaan,  iUd. 
329,  note.  Hulcbinaon  i^Combe,  Diitrict  Court  of  Maine,  I  Ware,  65.  H 
the  caae  of  ibe  Siip  Mentor,  Mr.  Jiutiea  Stoiy  made  aome  practical  regnla. 
tiODB  as  la  the  diapoailion  of  the  forfeited  wagea,  and  he  did  not  consider  il 
ID  be  a  aeltled  rule,  (bat  even  the  commiaaiou  of  ihe  offence  of  eadeavourinf 
10  make  n  remit,  waa  in  all  caica  lo  be  viiiited  with  a  total  forfeiture  of  wage*. 
Thoot^  a  Boaman  he  justly  diacbarged  during  ihe  voyage  for  diaobedience 
of  orders,  it  waa  Eaid  by  Dr.  Luahiugton,  in  Ibe  caie  of  Tht  Blakt,  in  the 
Admiralty,  (July,.  1839,1  to  be  a  very  infirm  Inl  of  the  filneaa  of  depriving 
himofhia  wagea.  Wages  may  be  forfaited  where  the  disobedience  of  order* 
b  to  toeh  an  exlenl  sa  to  render  the  discharge  of  the  aeaman  impcraiively 
neceaaary  lo  the  aafely  of  Ihe  ship,  and  ibe  dae  preaervadon  of  diacipline. 
Where  a  aeaman  waa  seat  home  from  a  foreign  port,  in  irons,  by  order  of  the 
American  consnl,  for  bad  conduct  of  an  aggravated  chancier,  and  vraa  (here- 
by disabled,  by  hia  own  fault,  from  the  performance  of  hia  duty,  hia  wagea 
were  deemed  forfeited.  Smith  (.  Tmst,  District  Court  of  Maine,  184S. 
iroe-Forfc  Ltgal  ObnntT  for  Jannaiy,  IStfi. 
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reason  of  cruel  usage  and  for  personal  safety,  the  wages 
are  not  forfeited,  aod  be  will  be  entitled  to  receive  tbem 
in  full  to  the  prosperous  termination  of  the  voyage.*  On 
the  other  hand,  it  is  the  duty  of  the  seamen  to  abide  by 
the  vessel  as  long  as  reasonable  hope  remains ;  and  if 
they  desert  the  ship  under  circumstances  of  danger  or 
distress  from  perils  of  the  sea,  when  their  presence  and 
exertions  might  have  prevented  damage,  or  restored  the 
ship  to  safety,  they  forfeit  their  wages,  and  are  answer- 
able in  damages. *>  And  even  when  a  seaman  might 
well  have  been  discharged  in  the  course  of  the  voyage, 
for  gross  misbehaviour,  if  the  master  refuses  to  discharge 
him,  and  leaves  him  in  imprisonment  abroad,  he  will, 
in  that  case,  be  entitled  to  his  wages  until  his  return  to 
the  United  States,  after  deducting  from  the  claim  his 
time  of  tmprisoQment.<! 


•  Jitgemtn*  d'OUran,  tit.  13.  LimUnd  v.  Steptiens,  3  Etp.  N.  F.  Htp. 
369.  Tbe  FiTourita,  3  Aat.  S3S.  BtlPt  Com.  e.  4.  aec.  1.4.  SherwoodT. 
M'InliMh,  1  Ware,  !09.  Rico  ».  The  Poily  and  KiUy,  2  Peltn-  Adm.  Rep. 
430.  Magee  v.  The  Moaa,  Gilpin't  Hep.  919.  Refuanl  to  proceed  on  a  vof. 
age  Dol  deiignMed  bj  the  Brticles,  a  aat  auch  ■  deserliDn  as  worka  a  for. 
feiKire.  I  Hagg.  169.948.  347.  So,  if  the  mwer  bsa  m  STOwed  intenLJOD 
(o  go  on  ■  diBerenl  Toytga  previous  to  the  campleuon  of  the  voyage  for 
which  a  Beamiin  had  signed  Ihe  shipping  aTlicIes,  such  an  intended  depsrtura 
will  be  sufficient  lo  justify  the  seaman  leaving  the  ship,  and  suing  for  his 
wages  during  iha  time  he  served  on  board.  Haywanl  v.  Msin,  Ktrr't  N. 
B.  Btp.  333. 

b  Sims  V.  Marineis,  1  Fetirf  Adm.  Hep.  395.  The  Dawn,  in  the  Dialricl 
Court  of  Maine,  February,  1641,  reported  in  Amrriean  Juriit  foe  October, 
1841,916. 

•  Buck  T.  Lane,  19  Sag.  ^  Sanle,  SE6.  If  a  seaman  leaies  the  ship 
withaatjnsi  cause,  the  master  may  enter  the  desertion  in  the  log.book,  under 
ihe  act  of  Congress  of  1790,  which  will  work  a  forfeiture  of  wages  aniece. 
dently  due  ;  or  he  may  have  the  seaman  imprisoned  until  the  veseel  ia  ready 
10  sail,  and  (hen  the  contract  continues,  and  tbe  wages  go  on.  The  impris- 
ontnent  is  tbe  punishment.  Brower  t.  The  Maiden,  GUpin't  Erp.  S94.  By 
the  Trtaty  of  Commerct  and  NavigalUm  hlaeen  the  Unitid  Statet  and  Ike 
Eingdom  of  Hanover,  May  30, 1840,  WL  6,  and  between  U.  S.  and  Portugal, 
•rS3d  April,  1841,  art.  11,  consols,  vice-consuls  and  contmercial  agents  were 
aalhotiied  to  require  the  ainslance  of  ths  local  aulhoriliea  for  the  search. 


n,gti7cd3yG00glc 


lm.  xlvi.]     of  personal  PROPBRTY-         199 

■Ren  and  imprisaamenl  of  dneiters  from  ibe  thipa  of  war  nod  merchaat 
TCHrbofiheir  counliy.  AppUcalioD  ia  to  be  made  in  vritinB,  wilh  the  ez- 
hibiiioa  of  ihe  regislan  of  the  Teaacla,  mualer  rolb,  or  other  official  doco- 
menta,  proving  that  such  indinduoii  formed  port  of  the  erewa,  and  then  tha 
anirander  ia  not  lo  be  refined.  The  deaerlem  lo  bo  placed  at  [he  diiposal  of 
Ihe  coaauJa,  ftc,  and  confined  in  the  public  prteona,  at  (he  requeat  and  coat 
of  thoae  claiming  them,  in  order  to  be  aeni  lo  ibe  vesaeli,  &c,  ;  no  auch  im- 
priaonmenl  lo  exceed  fonr  monlba. 

Ia  the  eiaminalion  of  the  maritime  law  eoneeming;  aeameii,  I  have  been  i 
led  to  cooault,  lerj  frequenllf,  the  admiralty  deeiaiona  ia  (he  Diatrict  Court 
of  PeonarlTenia;  and  1  feel  unwilling  to  uke  my  leave  oflhig  branch  of  (be 
•nbjecl,  wi[hou(  expressing  my  grateful  aenie  of  (he  obligadon  which  (he  , 
ptofeaaion,  and  the  country  at  large,  are  nnder,  to  (he  venerable  a 

They  diaeover  a  familiar  ai 
ordinaucee  of  contiaenlal  Europe,  thoae  abundant  rooDtaioa  of  all  modem'      '  '  '  (J/ 
nautical  June  prudence.    Thoy  hexe  invealigatod  dte  Beand  principlea  which    fdC-i  •" 
those  ordinancea  contain,  in  a  spirit  of  free  and  liberal  inquiry  ;  and  they  ■ ' 
have  uniformly  discusaed  the  lighla  end  claima  of  marineta,  under  the  indn- 
encv  of  ■  keen  aenae  orjaaliea,  a  atrong  feeling  of  humanily,  and  an  elevated 
tons  of  moral  •eniiraent. 


ition  which  (be  I  I  ,>  ^     < 

irable  author  of  I    Jm"^       l^ 
ilh  the  maritime  I      j     i    .Jf  f, 
la  of  all  modem'      ''*<J/it 
jrinciplea  which     jliC-' 
[uiry  ;  and  they  .' 
under  the  indn- 
,  and  an  elevated 


,  s  ^-tv*.  -Vvi.  lJ  ! 
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LECTURE  XLVn. 

V^       ^  OP    THE   CONTRACT   OF    AFFRBIOHTMBNT. 


..'^^^ 


(1.)    Of  the  charter-party. 

A  cbarter-party  is  a  contract  of  affreightment  in  wri- 
ting, by  which  the  owner  of  a  ship  lets  the  whole,  or  a 
.part  of  her,  to  a  merchant,  for  the  conveyance  of  goods 
on  a  particular  voyage,  in  consideration  of  the  payment 
of  freight. 

All  contracts  under  seal  were  anciently  called  charters, 
and  they  used  to  be  divided  into  two  parts,  and  each 
party  interested  took  one,  and  this  was  the  meaning  of 
the  charla-parlita.  It  was  a  deed  or  writing  divided, 
consisting  of  two  parts,  like  an  indenture  at  common 
law.*  Lord  Mansfield  observed,  that  the  charter-party 
was  an  old  informal  instrument,  and  by  the  introduction 
of  different  clauses  at  diSerent  times,  it  was  inaccurate. 


•  BttlUr,'D.  13&  to  lib.  3.  Co.  LitL  Palhitr't  Charter-Parly,  by  C.  Oali- 
iKg,  n.  1.  Valia't  Com.  tome  i.  617.  Tbe  tiHnilBOan  of  Pnibier**  Trsatiw 
on  MsriUme  Coalracu,  by  Mr.  C.  Cuatiing;,  uid  publialicdftlBi»li>D,iii  18SI, 
is  Ileal  and  accanle,  and  ihe  Dalea  which  are  added  to  Ibe  Tolume  are  higUf 
eredilabla  to  ibe  induatiy  and  learaiTig  of  the  aiithot.  But  ihe  vork  *u 
limited  to  (ho  irialiaea  od  CAarleT.Farly,  Atxragt  and  Hiring  of  Stanea- 
II  would  coDtribute  greatly  to  the  circalaiion  and  culljvalion  of  matitime 
law  in  ihii  cannlrr,  if  some  other  treatises  of  Polhier,  and  also  the  Com- 
■nentaries  of  Valtn,  could  appear  id  an  English  dreas. 

Since  the  third  edition  of  this  work,  Mr.  L.  S.  Qukittg  hsa  pnbliabed.  at 
Boaton,  a  trarulatian  of  Pothier'a  Treatise  an  tbe  Canlrvet  of  Salt ;  and 
if  duly  encooraged,  aa  wo  hope  and  tnul  he  will  be,  ha  promisee  a  tramda- 
tion  of  the  oihei  exeelleni  trealiaes  of  Polhier  od  the  variou  commercial 
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and  sometunea  contradictory.  But  this  defect  has  been 
supplied,  by  giving  it,  as  mercantile  contracts  usually 
receive,  a  liberal  coDstruction,  in  furtherance  of  the  real 
intention  and  the  usage  of  trade. 

•This  mercantile  lease  of  a  ship  describes  the  •202 
parties,  the  ship  and  the  voyage,  and  contains,  on 
the  part  of  the  owner,  a  stipulation  as  to  seaworthiness, 
and  as  to  the  promptitude  with  which  the  vessel  shall 
receive  the  cargo,  and  perform  the  voyage ;  and  the  ex- 
ception of  such  perils  of  the  sea  for  which  the  master 
and  ship-owners  do  not  mean  to  be  responsible.*  On 
the  part  of  the  freighter,  it  contains  a  stipulation  to  load 
and  unload  within  a  given  time,  with  an  allowance  of 
so  many  lay,  or  running  days,  for  loading  and  unloading 
the  cargo,  and  the  rate  and  times  of  payment  of  the 
freight,  and  rate  of  demurrage  beyond  the  allotted 
days.  I" 

When  the  goods  of  several  merchants,  unconnected 
with  each  other,  are  laden  on  board,  without  any  par- 
ticular contract  of  affreightment  with  any  individual  for 
the  entire  ship,  the  vessel  is  called  agateral  ship,  because 
open  to  all  merchants ;  but  when  one  or  more  merchants 
contract  for  the  ship  exclusively,  it  is  said  to  be  a  char- 
tered ship.  The  ship  may  be  let  in  whole  or  in  part, 
and  either  for  such  a  quantity  of  goods  by  weight,  or  for 


■  The  niual  form  of  the  chuter-party  coataint  llie  ixerplian  to  the  ona- 
«^  and  muur**  raponnbilitr,  of  ihe  "  aeu  of  God,  or  public  enemiei,  de. 
MDIioDi  Bud  reitniuu  of  kingi,  princes,  rulera  and  lepublica,  lire,  the  dan- 
fen  and  Bccidenli  of  iho  aeaa,  rtvera  and  nangaiion,  and  all  olbsr  DaaToid. 
able  dangen  and  accideaiB." 

>  Abtoa  on  Skipping,  5lh  Am.  edll.  Boglon,  1846,  pan  4.  c.  1.  >ec.  1,  S, 
3.  fi.  The  maater  nay  let  the  ibip  by  chaitor-party  in  a  foreign  port,  a« 
■gent  of  the  owner,  and  triihoul  his  koowledge  ;  bat  in  the  home  pari,  or 
icaideiice  of  (he  owners.  Ibeir  aasenl  ia  requisite  to  bind.  It  is  not  on  inci- 
dent In  the  general  anlhorily  as  master,  and  there  moit  be  peculiar  circuia. 
stances  to  presntne  loeh  a  superadded  agency.  Fatiier,  Ckartt-Farlit,  No. 
48.    The  Schooner  Tiibnne,  3  Sumntr't  E.  144.  149. 
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SO  much  space  in  the  ship,  which  is  letting  the  ship  by 
the  ton.  She  may  also  be  hired  for  a  gross  sum  as  freight 
for  the  voyage,  or  for  a  particular  sum  by  the  mouth,  or 
any  other  determinate  period)  or  for  a  certain  sum  for 
every  inn,  cask  or  bale  of  goods  put  on  board  ;  and 
when  the  ship  is  let  by  the  month,  the  time  does  not 
begin  to  run  until  the  ship  breaks  ground,  unless  it  be 
otherwise  agreed.'  The  merchant  who  hires  a  ship, 
may  either  lade  it  with  his  own  goods,  or  wholly  under- 
let it  upon  his  own  terms  ;  and  if  no  certain  freight  be 
stipulated,  the  owner  will  be  entitled  to  recover,  upon 
a  qtianlttm  meruit,  as  much  freight  as  is  usual  under  the 
like  circumstances,  at  the  time  and  place  of  the  ship- 
ment.'' 
•203  "It  is  the  dutyof  the  owner  of  the  ship  not  only 
to  see  that  she  is  duly  equipped,  and  in  a  suitable 
condition  to  perform  the  voyage,  but  he  is  bound  to  keep 
her  in  that  condition  throughout  the  voyage,  unless  he  be 
prevented  by  perils  of  the  sea.^  If,  in  consequence  of  a 
failure  in  the  due  equipment  of  the  vessel,  the  charterer 
does  not  use  her,  he  is  not  bound  to  pay  any  freight ; 
but  if  he  actually  employs  her,  he  must  pay  the  freight, 
though  he  has  his  remedy  on  the  charter-party  for  dama- 
gtes  sustained,  by  reason  of  the  deficiency  of  the  vessel 
in  her  equipment.''  The  freighter  is  bound  on  his  part 
not  to  detain  the  ship  beyond  the  stipulated  or  usual 
time,  to  load,  or  to  deliver  the  cargo,  or  tu  sail.  The 
extra  days  beyond  the  lay  days,  (being  the  days  allowed 
to  load  and  unload  the  cargo,)  are  called  days  of  da- 


•  FaMer,  Ciarte.Partie,  No.  4.    Abiotl  m  dipping,  5lh  Am.  adil.  put 
A.  c.  1. 

>  Potkitr,  Charle-Partif,  No.  8.    AhhoU  m  Skifping,  M.    HodMt  *. 
Fit,  9  Barnu.  ^  Aid.  431. 

•  Pniaam  *.  Wood,  3  Mait.  Rep.  48l.    Ripley  t.  Scaifo,  iJB.^  Cr*m. 
167. 

•  Hsvelctck  T.  Geddo,  10  Eal't  Sep.  5S5. 
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wturrage  ;  and  that  term  is  likewise  applied  to  the  pay- 
ment for  such  delay,  and  it  may  become  due  either  by 
the  ship's  detentloD,  for  the  purpose  of  loading  or  un- 
loading the  cargo,  either  before,  or  during,  or  af^er  the 
voyage,  or  in  waiting  for  convoy.'  If  the  claim  for  de- 
murrage rests  on  express  contract,  it  is  strictly  enforced, 
as  where  the  running  days  for  delivering  the  cargo  under 
the  bill  of  lading  had  expired,  even  though  the  consignee 
■was  prevented  from  clearing  the  vessel  of  the  goods  by 
the  default  of  others.'* 

The  old  and  the  new  French  codes  of  commerce 
require  the  charter-party  to  be  in  writing,  though  Valin 
holds  that  the  contract,  if  by  parol,  would  be 
equally  valid  and  binding.*  *In  the  Eoglish  law,  *204 
the  hiring  of  ships  without  writing  is  undoubtedly 
valid  ;  but  it  would  be  a  very  loose  and  dangerous  prac- 
tice, at  least  in  respect  to  foreigo  voyages.  In  the  river 
and  coasting  trade,  there  is  less  formality  and  less  neces- 
sity for  it ;  and  the  contract  is,  no  doubt,  frequently 
without  the  evidence  of  deed  or  writing.^ 

*  Laaet  an  Charttr-Partiri,  130.  Siinday  is  included  (in  ihe  absence  of 
coMom)  in  ihe  computttion  ofihs  Uy  da;*  d1  the  port  of  diecharge.  Brawn 
V.  Johnson,  10  Metmn  ^  Weliby,  331.  Tbe  running  daya  in  chuitor  por- 
lies,  mean  eonsecullTe  days,  and  include  Sunilayi  and  iialydaya.  But  if 
ihs  contnct  sfMaks  of  working  dtys,  Sundays  and  holydaye  are  eiduded. 
Cochran  v.  Rclbcrg,  3  Etp.  VH.  Brown  v.  Jolmaon,  tup.  Field  t.  Chase, 
Sap.  Court  N.  Y.  1844,  3  N.  T.  Legal  Obtrvfr,  8. 

fc  Leer  t.  Yates,  3  7'auiifDn,  367.  Harman  v.  Gandolph,  1  Half*  N.  F. 
35.  Tfa«  argument  is  faitly  stated,  and  this  rigorous  role  ably  vindicaied,  by 
Mr.  Hiylt,  in  a  note  to  tha  case  last  refeired  to,  and  Ihst  noie  iras  afterwarda 
transferred  to  his  TreatUe  an  Shipping,  vol.  ii.  17,  note. 

c  Ord.  dt  la  Mar.  liv.  3.  lit.  del  Charti-Fartia,  art  1,  and  Valin'i  Cam. 
itid.  Codt  d»  Commercf,  art.  973.  Tbe  oontract  for  demurrage  beyond  the 
lay  days  ia  frequently  bd  express  covenant  in  a  charter. parly,  binding  the 
cargo  for  the  performaDee  of  the  covenant  lo  pay  demarrage,  aa  well  as  of 
the  ooTenanl  to  pay  freight ;  and  tha  lien  is  the  sauia  in  both  cases,  unleH 
mibuqnently  waived  by  some  eiplicic  set  on  the  part  of  the  owner.  See  ihe 
caae  of  the  Volunteer,  1  Samntf*  Btp.  551. 

'  JUbUoy,  dt  Jure  Mar,  b.  9.  c.  4.  aec.  3.    Beulay  Faty,  tame  IL  368,  369. 
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If  either  party  be  not  ready  by  the  time  appointed  for 
loading  the  ship,  the  other  party,  if  he  be  the  charterer, 
may  seek  another  ship,  or  if  he  be  the  owner,  another 
cargo.  This  right  arises  from  the  necessity  of  preci- 
sioQ  and  punctuality  in  all  maritime  transactions.  By 
a  very  short  delay,  the  proper  season  may  be  lost,  or 
the  object  of  the  voyage  defeated.  And  if  the  ship  be 
loaded  only  in  part,  and  she  be  hired  exclusively  for  the 
voyage,  and  to  take  in  a  cargo  at  certain  specified  rates, 
the  freighter  is  entitled  to  the  full  enjoyment  of  the  ship ; 
for  he  is  answerable  to  the  owner  for  freight,  not  only 
for  the  cargo  actually  put  on  board,  but  for  what  the 
vessel  could  have  taken,  bad  a  full  cargo  been  furnish- 
ed.* The  roaster  has  no  right  to  complete  the  lading  ' 
with  the  goods  of  other  persons,  without  the  consent  of 
the  charterer ;  and  if  he  grants  that  permission,  the  mas- 
ter must  account  to  him  for  the  freight.  He  has  no  right 
to  complain,  if  the  charterer  refuses  to  grant  the  per- 
mission, or  complete  the  lading,  provided  he  has  cargo 
enough  to  secure  his  freight.  This  was  the  regulation 
of  the  French  ordinance,  and  it  has  been  adopted  into 
the  new  code.^ 

By  the  contract  the  owner  is  bound  td  see  that  the 
ship  be  seaworthy,  which  means  that  she  must  be  tight, 
stanch  and  strong,  well  furnished,  manned,  vie* 
•206  tualled,  and,  in  all  'respects,  equipped  in  the 
usual  manner,  for  the  merchant  service  in  such  a 
trade."  The  ship  must  be  fit  and  competent  for  the  sort 
of  cargo  and  the  particular  service  for  which  she  is  en- 
gaged.   If  there  should  be  a  latent  defect  in  the  vessel, 


■  DnIBa  t.  Hajt,  IS  Jthnt.  Rtf.  327. 

k  Or4.  da  FrtL  art.  2.  Falkitr,  ClturttJ'artie,  n.  30, 31, 99. 94,  SS. 
Cade  de  Cammtret,  n.  387. 

•  Emrrigmi.  t.  i.  pp.  3T3, 374, 375  Mitt  m  Si^fitig,  iOi  Am.  vdii. 
BMKm,  1846,  pp.  417-431. 
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unknown  to  the  owner,  and  undiacoverable  upon  ezatni- 
natjon,  yet  the  better  opinion  is,  that  tbe  owner  must 
answer  for  the  damage  occasioned  by  the  defect.  It  is 
an  implied  warranty  in  the  contract,  that  the  ship  be 
sufficient  for  the  voyage,  and  the  owner,  like  a  common 
carrier,  is  an  insurer  against  every  thing  but  the  excepted 
perils.'  To  this  head  of  seaworlhiness,  may  be  referred 
the  owner's  obligation  to  see  that  the  ship  is  furnished 
with  all  the  requisite  papers  according  to  the  laws  of 
the  country  to  which  she  belongs,  and  according  to  trea- 
ties and  tbe  laws  of  nations.  Buch  documents  are  neces- 
sary to  secure  the  vessel  from  disturbance  at  home,  on 
the  high  seas,  and  in  foreign  ports.''  If  the  cfaarter- 
*.  party  contains  any  stipulation  on  the  part  of  the  owner 
to  keep  the  ship  in  good  order  during  the  voyage,  the 
entire  expense  of  the  repairs  requisite  in  the  course  of 
the  voyage  are  then  to  be  borne  by  the  owner, 
and  are  not  in  that  case,  the  'subject  of  general  *206 
average  or  cootribution.<>  But  the  owner  does 
not  insure  the  cargo  against  the  perils  of  the  sea.  He 
is  answerable  for  bis  own  fault  or  negligence,  or  those 


*  LroD  T.  Meili,  5  Bat'*  Btp.  438.  Pntaam  v.  Wood,  3  Mam.  Bep.  48t. 
Silw  T.  Low,  1  Jakni.  Cat.  131.  Whitsll  ».  The  Brig  WiUism  Utorf,  * 
MUltt'i  Laait.  Btp.  2S3.  Ori.  4t  la  Mar.  lir.  3.  lit.  3.  Du  Fret.  irt.  13. 
Paliitr,  Otertt-Partit,  No.  ST.  Vaiin't  Com.  h.  t.  ib^,  (ind  in  ihia  he 
■greci  with  ibo  Eogliih  law,)  that  Ihs  owner  is  inswerable,  on  his  contnict, 
for  lileni  defacts,  even  tiioogb  ihe  «hip  had  be«n  previouBl^  risiled  b;  eipe. 
rieoced  Bhipwiighu,  and  the  defect  hid  escaped  detection  ;  ihongb  PolUer 
iChmU-Parlir,  n.  30)  dinenu  from  this  opioioo  of  Valin,  «o  far  as  il  relates 
to  latent  defects  unknown  lo  the  owner. 

*  Abbott  on  Shipping,  5lh  Am.  edit.  Boston,  1B46,  p.  49T.  Baring  t.  Tbe 
Roral  Exditnge  Anurance  Cooipiay,  5  Eait'i  Btp.  99.  The  same  t, 
Chrittie,  ibid.  896.  Baring  t.  Claggeti,  3  £o*.  ^  Pnil.  SOI.  Lothian  t. 
Hradenon,  ibid.  439.  Ori.  dt  la  Mar.  tir.  3.  (it.  I.  Cbarte-Partiei,  an. 
10.  lr*liii'«  Cm.  b.  t.  The  ehip  iddbi  be  provided  with  ■  bill  of  hsalth, 
wfaeni(i*reqai«ii«,*t  (beport  of  dsstination.  Lev;  t.  Coaterloe,  4  Campi. 
389.    a  C.  1  SfrUt.  313. 

*  Jackwm  t.  Chwiiock,  B  Ttrm  B*p.  M9. 
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of  his  agents,  and  for  defects  in  the  ship,  or  her  equip- 
ments, and  generally,  as  a  common  carrier,  he  is  an- 
swerable for  all  losses  other  than  what  arise  from  tbe 
excepted  cases  of  the  act  of  God  and  pablic  enemies.* 
The  responsibility  of  tbe  owner  begins  where  that  of  the 
wharfinger  ends,  and  when  the  goods  are  delivered  to 
some  accredited  person  on  board  the  ship.''  The  cargo 
must  be  taken  on  board  with  care  and  skill,  and  be 
■  properly  stowed,  and  the  contract  by  the  bill  of  lading 
imports  that  the  goods  are  to  be  safely  stowed  under  deck, 
and  if  ihey  are  stowed  on  deck  without  the  consent  of  the 
shipper,  or  without  the  sanction  of  custom,  tbcy  are  at  the 
risk  of  the  ship  owner  or  master,  and  he  and  the  owners 
of  the  vessel  would  not  be  protected  from  HabiUiy  for 
their  loss  by  the  esception  in  the  bill  of  lading  of  the 
dangers  of  the  Mens."  If  the  ship  had  been  advertised  by 
the  agent  of  the  owner  for  freight  as  a  general  ship, 
and  the  notice  had  stated  that  she  was  to  sail  with 
convoy,  this  would  amount  to  an  engagement  to  that 
effect ;  and  if  she  sails  without  convoy  and  be  lost,  the 
owner  becomes  answerable  to  the  shipper  in  damages 
for  the  breach  of  that  representation.'^ 


•  Ses  ToL  ii.  597—607. 

»  Cobban  T.  Dowoe,  5  Etp.  N.  F.  Rtp.il. 

*  Cadt  de  CottUMeree,  art  'i29.  Valia'i  Com.  l«mc  i.  397.  The  Paragon, 
Wore'.  S.  32a.  The  Waldo,  Dutricl  Courl  o/  Maine,  1841.  Gould  t 
Oliver,  3  Maaning  ^  Grangtr,  206.  Tbe  Rebecca,  Ware's  lirp.  188.  Bu- 
b«r  V.  Brace,  3  Conn.  Rtp.  9.  Dorsey  v.  Smilh,  i  MilUt'i  L-mi:  Kep.  311. 
Shaeklcrord  v.  Witcoi,  9  Jjiuit.  Erp.  33.  U  goodii  are  put  on  board  a  to- 
■el  without  the  knowledge  of  (he  maiiler,  he  may  put  (hem  nsliorc,  for  (here 
is  no  implied  coatracl  of  afiVcightmenl.    But  if  tliey  arc  not  discovered  unlit 

leimedtate  pnii  v/ithoul  nuccssity,  but  lo  carry  ihani  lo  ibe  [urt  of  desiios- 
Uon.     Ord.  du  Frtt.  art.  7.     PolMtr,  de  Charte-Parlie,  Nos.  10—12.     Caii 
dr  Comnurrr,  No.  393.     £auiiiy  Paly,  tome  ii.  373.     Bonney  v.  The  linn, 
tran,  Dittrict  Court  of  Miine,  1B40. 
'  Runguiai  *.  Diichell,  3  Etp.  N.  P.  Eep.  64.      Maealhsem  r.  Buaher,4 
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(S.)   0/ the  bUl  of  lading. 

In  execution  of  the  contract  of  chaiter-partj,  the 
master  of  the  ship  BJgas  a  bill  of  lading,  which  is  an 
'  acknowledgment  of  the  receipt  of  the  goods  on  board, 
aod  of  the  cosvejance  of  them  which  he  assumes. 
The  bill  of  lading  contains  the  quandtj  and  marks 
of  the  merchandise,  the  names  of  the  •shipper  •207 
and  consignee,  the  places  of  departure  and  dis- 
charge, the  name  of  the  master  and  of  the  ship,  with 
the  price  of  the  freight.  The  charter-party  is  the  con- 
tract for  the  hire  of  the  ship,  and  the  bill  of  lading  for 
.  the  conveyance  of  the  cargo ;  and  though  it  be  signed 
by  the  master,  he  does  it  as  agent  for  the  owners,  aad 
it  is  a  contract  binding  upon  them."  By  the  bill  of  la- 
ding, the  master  engages  as  a.common  carrier  to  cariy 
and  deliver  the  goods  to  the  consignee,  or  his  order, 
dangers  of  the  sea  excepted  ;*>  and,  by  the  common  law, 
owners  were  responsible  for  damages  to  goods  on  board,  . 
to  the  full  extent  of  the  loss.  But  in  England,  by  the 
statute  of  53  Geo.  III.  c.  159,  owners  and  part  owners 
of  ships  are  not  liable  beyond  the  value  of  the  ship  and 
freight,  even  though  the  loss  was  occasioned  by  the 
misconduct  of  the  master  and  a  part  owner.°  This  sta- 
tute assimilated  the  common  law  of  England  to  the 
maritime  law  of  France,  and  other  commercial  coun- 
tries ;  and  the  great  principle  was,  to  limit  the  respon- 


*  Staat^  Lex  ilireatoria,  133.  143,  Fsrgaaon  t.  Csppeau,  6  Han.  ^ 
JtkKM.  394  8es  Abbott  en  Shipping,  5ih  Am.  edil.  Batoa,  1S16,  pp.  596— 
417,  (be  CUM  cited  tad  coiwidared  at  luge  oD  thia  satysct. 

k  Thu  was  fonnert/  the  only  aicaplion  ia  bills  of  lading ;  bul  in  latar 
tlnMt,  nji  Lawn'  Tremlitt  en  Clurter-Partitf,  317,  upUuna  and  abip 
owDon  have  wiaaly  edended  the  (iceplion  to  the  acta  of  God,  pabUc  ene. 
.ntiaa,  fin,  and  all  other  dangara  and  accidenta  of  the  «eaa,  riTan  and  nariga- 
lion.    Piracy  ia  deemed  a  peril  of  the  aen,  aaaeefw*!,  p.S16. 

•  Tlia  atatntea  of  HaaaachnaeUa  in  1818,  c  133,  and  of  1B35,  c  39,  an  to 
^M  same  parport. 

Toi.  m.  so 
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sibiltty  of  part  owners  to  the  amoant  of  their  respective 
capitals  embarked  in  the  ship.  The  value  of  the  ship 
■was  to  be  calculated  at  the  lime  of  the  loss,  and  the 
freight,  in  the  statute,  means  all  the  freight,  whether 
paid  in  advance  or  not.* 

There  are  commonly  three  bills  of  lading ;  one  for 
the  freighter,  another  for  the  consignee,  factor  or  agent 
abroad,  and  a  third  is  usually  kept  by  the  master  for 
his  own  use.  It  is  the  document  and  title  of  the  goods 
sent ;  and,  as  such,  if  it  be  to  order,  or  assigns,  is  trans- 
ferable in  the  market.  The  endorsement  and  delivery 
of  it  transfers  the  property  in  the  goods  from  the  time 
of  the  delivery.^  The  ion&jide  holder  of  the  bill  of 
letding,  endorsed  by  the  consignee,  is  entitled  to  the 
goods,  if  he  purchased  the  bill  for  a  valuable  considera- 
tion. 
*208  "Where  there  are  several  bills  of  lading,  each 
is  a  contract  in  itself  as  to  the  holder  of  it,  but 
the  whole  make  only  one  contract  as  to  the  master  and 
owners.  If  the  several  parts  of  the  bill  of  lading  be 
endorsed  to  different  persons,  a  competition  may  arise 
for  the  goods  i  and  the  rule  generally  is,  that  if  the  equi- 
ties be  equal,  the  property  passes  by  the  bill  first  en- 
dorsed.° 


•  Wilion  T.  Dickaon,  Q  Banac.  f  Aid.  3. 

k  See  Tol.  ii.  M8— 550.  This  is  atM  ths  law  in  France.  CM<  it  Cm. 
mtrcf,  art.  S81.  A  thipping  nott  of  goodi  at  aea  duea  nol  amoniil  lo  a  bill 
of  lading,  and  it  ia  noi  endoniblv  bo  aa  to  effect  a  chaD|e  of  propenr,  and 
arrest  the  right  of  atoppige  to  tronfiln  by  the  ooDtHgaoT.  Akennaii  r, 
Humphrey,  1  Coir.  ^  Pat/nr,  53. 

•  Caldwell  t.  Ball,  I  Term  Bfp.  205.  1  BelCi  Com.  545.  When  good« 
are  lent  by  a  eliip  hired  b;  ■  charlcr-psrly,  the  bills  of  lading  are  delirerad 
by  Ae  maaler  (o  lite  person  by  wboto  \he  ehip  ia  chirlerod.  Bat  if  ihey  are 
alDl  by  ■  general  ihip,  employed  ■■  ■  general  CBCiier,  each  individual  wlW' 
aandi  goods  on  board  receives  a  bill  of  lading  for  the  same. 
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(3.)  Of  the  carriage  of  the  goodt. 

When  the  ship  is  hired,  and  the  cargo  ladea  on^boardr 
the  duties  of  the  owner,  and  of  his  agent,  the  master, 
arise  in  respect  to  the  commencement,  progress  and 
termination  of  the  voyage.  Those  duties  are  extreme- 
ly important  to  the  interests  of  commerce,  and  they 
have  been  well  and  accurately  defined  in  the  marine- 
law.* 

•When  the  voyage  is  ready,  the  master  is  bound  •209^ 
to  sail  as  soon  as  the  wind  and  tide  permit ;  but  he 


*  Sea  Abhatt  «n  Shipping,  5ih  Am.  edtL  Btxton,  1S46,  c.  5.  pari  4.  p.  417, 
far  •  view  of  ihe  ■alhohtiea  lod  tba  law,  on  the  genemlduliei  of  the  muter 
Mld  owaera  on  this  very  inlereaiing  bead,  rcBpeclinj;  tlie  prepnralioD,  the 
eommencemeni,  lbs  contn  and  ths  compleiion  of  thu  vofigs.  Tha  daliM- 
uf  the  captain  are  daacribed  minute]?  in  lbs  Freacb  Btatnla  codes.  Efeiy 
■liip  muit  be  inspected  by  the  captain,  ander  the  forma  prescribed,  befora 
>faa  sails,  alid  if  ha  has  no  such  official  report  of  the  vessel,  ha  becomes  re- 
sponsible for  every  accidenl.  He  mast  keep  a  regular  joarnal  of  events  on 
die  voyage ;  and  the  ordinancee  prescribe  very  sage  regulations  in  cose  of 
the  death  of  any  seaman  on  board,  touching  his  eflscta.  He  must  be  exact 
ia  providing  tba  lequlsite  ship's  papeii  before  he  sails ;  such  as  the  bill  of 
Bale,  regisLer,  rale  d'tquipagt,  bill  of  lading  and  chajlei.paily,  process  verba], 
clearance  at  the  cnatoms,  and  a  license  to  rail.  Be  mual  be  on  board  when 
ihevesaelbreaka  ground.  Hs  ia  aijiwerabie  for  damages  even  hj  eai  farlmlr 
wben  the  goods  were  on  deck,  unless  he  had  ibe  cooseni  of  the  owner  in 
writing,  ot  it  waa  a  eoaaling  voyage ;  and  if  ha  sails  not  in  caDfomiily  lo  th* 
regulations  of  the  ordinances,  he  becom«a  rasponiible  foe  all  damages,  and 
cannot  invoke  the  eiceptton  at  foret  majaitt,  when  (boss  regnlationa  have 
not  been  observed.  {Ord.  dt  la  Mar.  art,  10.  til.  ZValanunt,  art.  4.  Ont. 
1T30.  1739.  1TT9.  Codt  de  Cam.  arL  234,  HHS,  3S6.  SS8,  339.  Cade  dint, 
an.  S9. 8G.  1  ftner^an,  374.  Baulay  Paly,  lome  ii.  1—35.)  The  foreign 
marine  ordinances  usually  make  special  provision  for  the  proper  storage  of 
ttie  cargo.  We  have  seen,  in  the  preceding  part  of  theae  lectures,  thai  dw 
master  was  responsible,  as  a  common  carrier,  for  the  carriage  and  sale  de- 
livery of  the  goods ;  and  in  the  case  of  Sprou  v.  Brown,  in  the  Scottish 
couita,  {BeWi  Qua.  voL  i.  S57,  i;ole,)  a  large  mirror  was  shipped  from  Lon- 
don 10  Edinburgh,  in  a  case  marked  glatt,  and  the  maater  had  assumed  to 
catty  itaafe,  and  it  was  found  broken,  an  delivery,  without  any  known  cauw, 
and  the  mtaiei  waa  held  reBponalble. 
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ought  not  to  Bet  out  io  very  tempestuons  weather.*  If, 
by  the  charter-party,  the  ship  waa  to  Bail  by  a  given  day, 
the  master  must  do  it,  unless  prevented  by  necessity; 
and  if  there  be  an  undertaking  to  sail  with  convoy,  he 
is  bound  to  go  to  the  place  of  rendezvous,  and  place 
himself  under  the  protection  and  control  of  the  convoy, 
and  continue,  as  far  as  possible,  under  that  protection, 
during  its  course."  He  is  bound,  likewise,  to  obtain  the 
requisite  sailing  instructions  for  the  convoy ;'  but  these 
covenants  to  sail  with  the  first  fair  wind,  and  with  con- 
voy, are  not  conditions  precedent  to  the  recovery  of 
freight,  and  a  breach  of  them  only  goes  fo  the  question 
of  damages.'' 

The  master  is  bonnd,  likewise,  to  proceed  to  the  port 
of  delivery  without  delay,  and  without  any  unnecessary 
deviation  from  the  direct  and  usual  course.  If  he  cove- 
nants to  go  to  a  loading  port  by  a  given  time,  he  must 
do  it,  or  abide  the  forfeiture  ;•  and  if  he  be  forced  by 
perils  out  of  his  regular  course,  he  must  regain  it  with 
as  Hitle  delay  as  possible.  Nothing  but  some  just  and 
necessaiy  cause,  as  to  avoid  a  storm,  or  pirates,  or  ene- 
mies, or  to  procure  requisite  supplies  or  repairs,  or  to 
relieve  a  ship  in  distress,  will  justify  a  deviation 
•210    •from  the  regular  course  of  the  voyage.'    If  he 


»  Boeeu*.  now  56.      Ord.  ef  Btlttriam,  art.  128.     Ahtott  tm  ■SUppts;, 
,\^5th  Ad.  adit.  Boaion,  p.  431. 

t  Horler  V.  Bordleu,  SIt.  Rep.  13G5.  UWj  j.  Eirsr,  Doug.  Sip.  T3. 
Jefleri^  t.  Legendra,  Ctrlh.  Rep.  SIG. 

•  Webb  T.  Tbonwon,  1  Bat.  ^  PtU,  S.  Anderaon  y.  Pilcber,  9  OH.  164. 
VicioriQ  T.  CleeTc,  Sir.  Rep.  1350. 

t  CoDBtablo  ».  Cloberie,  Palmer't  Rtp.  397.  Diridton  t.  GiTynne,_JS 
£m1'«  Rep.  381.  """ —  "   '  " 

•  Bhubrick  t.  Siltnand.S  Airr.  Brp.  1637. 

'  Roemt  M  Itu.  note  53.  Patrick  t.  Lndlow,  3  Jehnt.  Cat.  10.  Poet  *. 
Phmniz  Ins.  Cn.  10  lolmt.  Rtp.  79.  Reads  t.  Com.  Ifm.  Compsnr,  3  ih'4. 
353.  SufdiniT.  Mtrine  Ins.  Companr,  Sibid.  13B.  Maraball,  Ch.  J., 
Maaon  v.  Th«  Ship  Blainan,  a  OmcjI'*  Brp.  957,  iwt«. 
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deviates  onoecessarily   from   the    usual  course,    and 
the  cargo  be  injured  by  tempest  during  the  deviation, 
the  deviation  is  a  sufficiently  proximate  cause  of  tbe 
bsB  to  entitle  the  freighter  to  recover;   though  if  it 
could  be  shown  that  the  same  loss  not  only  might  but 
muit  have  hnppened  if  there  had  not  been  any  deviation, 
the  conclusion  might  be  otherwise.*    Nor  has  tbe  cap- 
t^n  any  authority  to  substitute  another  voyage  in  the 
place  of  the  one  agreed  upon  between  his  owners  and 
the  freighters  of  the  ship.     Soch  a  power  is  altogether 
beyond  the  scope  of  his  authority  as  master.''    In  cases 
of  necessi^,  as  where  the  ship  is  wrecked,  or  otherwise 
disabled,  in  the  course  of  the  voyage,  and  cannot  be  re- 
paired, or  cannot,  under  the  circumstances,  be  repaired  ■  A.^'' 
without  too  great  delay  and  expense,  the  master  may  pro-            t^"   v 
cure  another  competent  vessel  to  carry  on  tbe  cargo,  and     .  ^    ^-^  ■ 
save  his  freigbt.     If  other  means  to  forward  the  cargo     ^  "^^  ^^ 
can  be  procured,  the  maaterjn.iitt ,  procurethern^  or  i 
lose  his  freight ;    and  if  be  offers  to   do  it,    and  the 
freighter  will  not  consent,  he  will  then  be   entitled  to 
his   full  ireight."      The  Rhodian   lav/^   exempted  the 
master  from  his  contract  to  carry  the  goods,  if  the  ship 
became  unnavigable  by  the  perils  of  the  sea.  Faber  and 
Vinnius  were  of  opinion,  that  by  the  Roman  law  the 
master  was  not  bovnd,  in  such  a  case,  to  seek  another 
ship,  because  the  contract  related  only  to  the 
*Bhip  that  was  disabled.*    The  laws  of  Oleron,     *311 
and  the  ordinances  of  Wisbuy,  gave  the  pouxT  to 


•  Divlt  T.  Guretl,  6  Binghmtn,  TIG. 

»  BarB^K  f.  Sbarpe,  9  Campb.  If.  P.  Sep.  SS9. 

■  MoUey,  b.  3.  c.  4.  aeo.  5.  Griiwold  t.  'Naw-York  luurtiica  ComiMiay, 
3  /•Am.  Sep.  331.  Bradburat  t.  ColumbUa  Ininrance  CompBOf,  9  tbii.  17. 
ScbieHalin  v.  New- York  lotunnca  CompBor.  ibid.  21. 

t  Dig.  14.  S.  ID.  1. 

•  Tiaatu,  no(«  ad  Cam.  Ptckii,  ad  Stm  NayXicam,  994,  295,  and  An- 
llony  Fabrr,  G>M.  ad  Band,  whom  Tinniiu  ciica  lad  followa. 
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the  master  to  hire  aoother  vessel,  if  he  chose  to  do  so, 
and  earn  freight  ;  but  the  marine  ordinance  of  Louis 
XrV.  declared  it  to  be  tke  duty  of  the  master  lo  hire 
another  ship  in  such  a  case,  if  it  be  in  his  power.* 
The  French  jurists  differ  in  opinion  in  respect  to  the  ob- 
ligation of  the  master  to  hire  another  vessel  to  carry  on 
the  cargo,  when  his  own  becomes  irreparable.  Valin 
and  Pothier  contend,  that  the  master  ia  no  further  bound 
to  procure  another  vessel,  than  by  losing  his  freight  for 
the  entire  voyage  if  he  omits  to  do  it;  for,  by  the  con- 
tract of  affreightment,  he  only  engaged  to  fiiraish  his 
own  vessel,  and  when,  by  the  perils  of  the  sea,  or  by 
some  superior  force,  for  which  he  is  not  responsible,  be 
becomes  unable  to  furnish  it,  all  that  he  is  bound  to  do, 
by  the  principles  of  the  contract,  is  to  discharge  the 
freighter  from  the  freight  for  the  residue  of  the  voyage. 
But  Emerigon  insists  that  they  are  mistaken  in  their 
construction  of  the  ordinance,  and  that  the  master  ia 
guilty  of  a  breach  of  duty,  if  he  refuses  to  procure 
another  vessel,  and  take  on  the  cargo,  if  it  be  in  his 
power,  and  that  this  duty  results  from  the  nature  of  his 
trust.'" 

The  new  French  code  has  followed  the  words  of  the 
ordinance,  and  declared,  that  if  the  vessel  becomes  dis- 
abled, and  the  master  can  have  her  repaired,  the  freighter 
is  bound  to  wait,  or  pay  the  whole  freight ;  and  that  if 
the  vesselcannot  be  repaired,  the  master  is  bound  to  hire 
another,  and  if  be  cannot  hire  another,  the  freight  is  due 

only  in  proportion  to  the  voyage  performed.    Bou- 
•312    lay  Paty,  in  his  commentaries  •on  the  new  code, 

adopts  the  construction  of  Emerigon,  and  holds 


^  Jagtmtm  d'Oltmn,  arl.  4.  Lmetof  WMvy.trUl^  Ord.  de  la  Blur. 
tiuDu  Fret,  art  11. 

*  PttUn,  lit.  Da  Fni.  >n.  11.  lome  i.  618.  Fetiier,  Charte.FarIi*,  n.  68. 
£mfr^ii,  toma  i.  438,  439. 
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his  reasoning  to  be  conclusive."  Pardessus  is  also  of 
the  opinioD,  thatif  tbe  vesseliothecoureeof  the  voyage 
becomes  unnavigable,  the  master  is  bound,  if  it  be  in 
his  power,  to  procure  another." 

Tbe  English  rule  undoubtedly  is,  that  if  tbe  ship  be 
disabled  from  completing  tbe  voyage,  the  ship  owner 
may  still  entitle  himself  to  the  whole  freight,  by  forward- 
ing tbe  goods  by  some  other  means  to  the  place  of  des- 
tination ;  and  he  has  no  right  to  any  freight  if  they  be 
not  so  forwarded,  unless  it  be  dispensed  with,  or  there  ' 
be  some  new  contract  upon  the  subject/  In  this  country 
we  have  followed  the  doctrine  of  Emerjgon,  and  the 
spirit  of  the  English  cases,  and  hold  it  to  be  the  duty  of 
the  master,  from  his  character  of  agent  of  the  owner  of 
tbe  cargo,  which  is  cast  upon  him  from  the  necessity  of 
the  case,  to  act  in  the  port  of  necessity  for  tbe  best  inter- 
est of  all  concerned  ;  and  he  has  powers  and  discretion 
adequate  to  the  trust,  and  requisite  for  the  safe  delivery 
of  the  cargo  at  tbe  port  of  destination.  If  there  be 
another  vessel,  in  tbe  same  or  in  a  contiguous  port,  which 
can  be  had,  the  duty  is  clear  and  imperative  upon  the 
master  to  hire  it ;  but  still  the  master  is  to  exercise  a 
sound  discretion  adapted  to  the  case.  He  may  tranship 
thecargo,  if  he  has  the  means,  or  let  it  remain.  He  may 
bind  it  for  repairs  to  tbe  ship.    He  may  sell  part  or  hy- 


■  Ml  dt  CtaoMTct,  an.  99G.  Saataj  Paly,  Com*  it  Droit '  Cam.  tom« 
ii.  400-405. 

k  CxET*  dt  Drtit  dm.  tome  Hi.  n.  M. 

'  Lord  EIlanboTough,  10  Eatt't  Sep.  393.  The  English  law  has  gooe  no 
hliitt  wilh  the  caae  than  to  slate  that  the  maaler  ia  at  littrly  lo  procnra  an- 
otbgriliip  lo  trsneporl  the  cargo  to  the  place  of  d  est  in  bi  ion,  and  e  am  hia  full 
I><|^  •ecording  (□  (he  original  contisct.  Abbntt  on  Shipping,  5ib  Am. 
•dit  Boaion,  1846,  p.  44G.  In  Sbiplan  v.  Tbomton,  9  Adolph.  j  Ellit,  314, 
du  Court  of  K.  B.  leiTe  it  ae  a  doubtful  poiol  whether  il  be  the  duty,  as  well 
u  ihe  right  of  the  master,  to  procure  another  Tesael,  if  he  can,  and  carrr  on 
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pothecate  the  whole.  If  he  hires  another  vessel  for  the 
completion  of  the  voyage,  he  may  charge  the  cargo  witb- 
the  increased  freight,  arising  from  the  hire  of  the  oew 
ship ;  and  this  power  is  expressly  given  him  by  the  old 
and  the  new  ordinances  of  France,  and  it  is  established 
by  decisions  in  New-York.*  The  master  may  refuse  to 
hire  another  vessel,  and  insist  on  repairing  his  own  ;  and- 
whether  the  freighter  be  bound  to  wait  for  the  time  to 
repair,  or  becomes  entitled  to  his  goods  without  any 

charge  of  freight,  will  depend  upon  circumstau- 
*SiS    ces.    *What  would  be  a  reasonable  time  for  the 

merchant  to  wait  for  the  repairs,  cannot  be  de- 
fined,  and  must  be  governed  by  the  facts  applicfible  to 
the  place  and  the  time,  and  to  the  nature  and  condition 
of  the  cargo.  A  cargo  of  a  perishable  nature  may  be 
so  deteriorated,  as  nottoendure  the  delay  for  repairs,  or 
maybe  too  unfit  and  worthless  to  be  carried  on>  The 
master  is  not  bound  to  go  to  a  distance  to  procure- 
another  vessel,  and  encounter  serious  impediments  in 
the  way  of  putting  the  cargo  on  board  another  vessel. 
His  duty  is  only  imperative  when  another  vessel  can  be 
bad  in  the  same  or  in  a  contiguous  port,  or  at  one  within 


*  Mumfonl  t.  The  Commerd*!  IiuimnM  Comptnr,  5  Jfhmt.  Bep.  2G3. 
Sewle  T.  Scovell,  4  Jain:  CL  Btf.  SIS.  Lord  Denruan,  in  Sbipton  t. 
TboTDlon,  9  Aialph.  ^  EUit,  314,  Mid,  that  do  cosb  of  ihst  millbsd  oc* 
enmd  in  EngUnd,  ind  he  seemed  to  auppoae,  that  in  ■  csie  vhere  the  tno. 
ihipmeDt  coald  not  ba  made  but  nl  the  chaige  of  an  inertaud  friigit,  and 
when  il  would  be  greally  fat  the  benefit  of  ihe  freighter  that  the  goi>d(  ahould 
ba  sent  forward,  the  matter,  in  hii  character  of  agent  of  ibe  owner,  ought' 
to  do  it  Ifthe  cargo  be  charged  wiib  ifae  iocreaMd  freight,  it  beeoma*.  as- 
■verase  low  lo  be  borne  by  the  iaaurer. 

In  Shultz  T.  Ohio  Ina.  Co.,  1  B.  Afbnrw  Km.  E.  339,  it  wai  held,  that  the 
insurer  was  not  chargeable  with  such  iitM  freight.  Id.  339. 343.  He  only 
gttaranliea  ibe  sare  arrival  ofihe  goods. 

k  Herbert  <r.  HalIeK,  3  Jaknt.  Cat.  93.  Clark  t.  Mate.  F.  &  H.  Ina.  Co. 
S  Piei.  104.  Hunt  v.  Royal  Exchange  Asauranee  Company,  5  MavU  4r 
Stilt.  47. 
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a  reasonable  distance,  and  there  be  no  great  difficulties 
in  the  way  of  a  safe  resbipment  of  the  cargo.* 

Id  the  course  of  the  voyage,  the  master  is  bound  to 
take  all  possible  care  of  the  cargo,  and  he  is  responsible 
tbr  every  injury  which  might  have  been  prevented  by 
faamao  foresight  and  prudence,  and  competent  naval 
skill.  He  is  chargeable  with  the  most  exact  diligeQce> 
If  the  ship  be  captured  during  the  voyage,  the  master  is 
bound  to  render  bis  exertions  to  rescue  the  property 
from  condemnation,  by  interposing  his  neutral  claims, 
and  exhibiting  all  the  documents  in  bis  power  for  the 
protection  of  the  cargo."  We  have  already  seen,  in  what 
cases  and  to  what  extent  the  master  may  hypothecate 
or  sell  the  cargo  at  a  port  of  necessity ;  and  if  the  ship, 
relieved  at  the  expense  of  the  goods  pledged  or  sold. 


'  SdlM  «.  OciRD  Ini.  Co.  13  Jahm.  Brp.  107.  Tredwell  t.  Union  In*. 
Ca  6  Orwca-*  £fp.  37a     Ses  in/rii,  331. 

» Soeeiu,  a.  40.  55.  Dale  t.  HbII,  1  Wilt.  Stp.  381.  Vianiut,  nafo  ai 
Ttt^xam,  359.  1  Bnurigan,  373.  Proprialora  of  the  Trent  Navigatioa  t. 
Vood,3  Etp.  N.  F.  Sep.  137.  The  nwaier,  on  his  urival  in  port,  in  gbm  of 
idinsler,  iibouitd  Id  five,  in  wridnK,  a  verified  Blatcment  of  the  circnnu 
■tuces  Bttendiog  the  vor>E"  ■'"^  'ba  lose.  Tb«  French  Uw  reqnirea  the 
naater,  within  34  hours  sfler  hia  airiTst  in  port,  lo  maks  his  report,  (ropporli 
am]  which  JD  the  lan^nge  of  (he  Englitb  and  American  marcnntiJe  law  is 
tartned  a  prattit,)  containing  iba  place  and  time  of  his  departure,  the  coniM 
be  haa  kept,  the  dangeia  he  haa  run,  the  aceidetiis  and  all  the  remarkable 
dreonutancea  of  the  voyage.  The  report  ia  to  be  made  to  ibe  Tribunal  of 
Ctmmenx,  and  if  in  n  forBign  port  before  the  French  Coaaul,  or  in  the  ab- 
tesca  of  either,  before  a  magistrate,  and  ibe  report  is  to  be  verified  b;  the 
Bsater,  and  under  circunulancei,  together  with  the  crew.  Codt  dt  Cont. 
mtrct,  an.  243—946.  Bjr  the  Englnb  practice  the  msstrr'a  proteat  is  made 
itfoie  ■  notary,  and  aince  the  English  atatule  of  6  Wm.  IV.,  verification  i« 
BMdebTSolemDdscUraiioD  inelead  of  anoatk  Abbott  en  Shipping,  by  Siet 
^  FerUni,  p.  4S5,  edit.  Boston,  1B46.  Thougb  the  protest  is  not  evidence 
for  the  msster  or  his  owners,  yet  it  is  svidence  sgainst  them,  uid  are  re> 
caived  as  evidence  in  foreign  courts,  and  they  are  of  grest  utility  in  matters 
sf  adjnsiment  of  losses,  and  much  consideration  is  given  to  them  by  mer. 
chut*.    Abiatt,  Id.  46G. 

•  Cbevion  v.  Brooki,  1  Jalm*.  Bip.  364. 
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should  afterwards  perish,  with  the  residue  of  the  cargo 
on  board,  before  arrival  at  the  port  of  destination,  the 
better  opinion  is,  that  the  owner  ia  not  entitled  to  pay- 
ment for  the  goods  sold.    The  merchant  is  not  placed 

in  a  worse  situation  by  the  sale  of  the  goods 
*S14    *than  if  they  had  remained  on  board  the  ship. 

But  the  foreign  authorities  are  very  much  at  va- 
riance on  the  point,  and  it  remains  yet  to  be  settled  in 
the  English  and  American  law.* 

(4.)  Of  the  delivery  of  the  good*  ai  the  port  of  detti«atio». 

On  the  arrival  of  the  ship  at  the  place  of  destination, 
the  cargo  is  to  be  delivered  to  the  consignee,  or  to  the 
order  of  the  shipper,  on  production  of  the  bill  of  lading 
and  payment  of  the  freight.  The  English  practice  is,  to 
send  the  goods  to  the  wharf,  with  directions  to  the  wharf- 
inger not  to  part  with  them,  until  the  freight  and  other 
charges  are  paid,  provided  the  master  be  douhlful  of 
the  payment;  for  by  parting  with  the  possession,  the 
master  loses  his  lien  upon  them  for  the  freight.*'  The 
cargo  is  bound  to  the  ship  as  well  as  the  ship  to  the  cargo ; 
but  the  master  cannot  detain  the  goods  on  board  the  ship 
until  the  freight  be  paid,  for  the  merchant  ought  to  have 


^  Emerigon  hie  collfcled  all  the  Bulhorilies,  pro  and  eon,  on  this  very  de> 
(■■labia  queslioD.  See  BalFt  EmerigtB  on  ISaritimi  Zoan*,  92.  iVm  no*. 
trum  tantal  companere  tiltt.  In  favour  of  the  risbl  of  (he  mercbant  to  be 
paid,  aee  ihe  Lavii  of  Withay,  art.  6a  ValinU  Com.  tit.  Dv  fW(,  art.  14, 
vol.  i.  6S5.  Cnthing-t  FoDiitr  en  Marilint  Contratt;  19.  CJmtt.Tavtit, 
n.  34,  and  Cleirae,  Jagemtnt  d'Oleron,  art.  S9.  o.  3.  In  opposition  to  such 
a  claim,  Bmerigon  reasona  from  tbe  proviaioni  and  ominions  in  the  Onu»- 
latB  del  Mare,  and  the  Ordinaace*  of  Oleron  and  Antietrp,  that  the  mer- 
chant ia  not  entitled  to  pay.  Fothier  also  admits,  that  eiperienced  penoni, 
whom  he  consulted  an  the  subject,  were  sgoinat  bia  opinion.  Ahbctt,  in  hia 
Tnatiet  en  Skippitig,  5th  Am.  edit.  Bofton,  1846,  p.  456,  ii  alio  agaiBsi  the 
claim  of  (hs  shipper  to  be  paid  for  the  goods  sold. 

k  Ahbott  en  Shipping,  pan  3.  c.  3.  aec.  11.  Soldergreen  t.  Flight,  died 
in  6  E»tt'i  Bip.  6S3. 
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BD  opportunity  to  examine  the  condition  of  ihem  pre- 
vious  to  payment.*  The  foreign  ordinances  of  Wisbuy, 
Bod  of  Louis  XIV.,  allow  the  master  to  detain  the  goods, 
while  in  the  lighter  or  barge,  on  the  passage  to 
the  quay,  for  they  are  stilt  'in  his  possession.^  *31S 
The  manner  of  delivery,  and  the  period  at  which 
the  responsibility  of  the  owners  and  master  ceases,  will 
much  depend  upon  usage.<=  The  general  rule  is,  that 
delivery  at  the  wharf  (when  there  are  no  special  direc- 
tions to  the  contrary)  discharges  the  master.^  But  the 
very  reasonable  qualification  of  the  rule  is,  that  there 
must  be  a  delivery  at  the  wharf  to  some  person  author- 
ized to  receive  the  goods,  or  due  previous  notice  most 
have  been  given  to  the  consignee  of  the  time  and  place 
of  delivery;  and  the  master  cannot  discharge  himself, 
by  leaving  them  naked  and  exposed  at  the  wharf.  So, 
if  the  master  gives  a  receipt  for  goods  for  shipping  left 
on  the  dock,  they  are  as  much  at  the  risk  of  the  ship  as  if 
actually  put  on  board.*  His  responsibility  will  continue 
until  there  is  actual  delivery,  or  some  act  which  is 
equivalent,  or  a  substitute  for  it,  unless  the  owner  of  the 
goods,  or  his  agent,  had  previously  assumed  the  charge 
of  the  goods;''  or  at  least  until  the  consignee  has  had 
notice  of  the  place  and  time  of  delivery,  and  the 
goods  have  been  duly  separated  and  designated  for  hia 


■  Mbett  on  Shipping,  tnp. 

k  Lava  of  Witbuy,  aii.  ST.     Orif.  de  la  Mn.  liv.  3.  lit.  D»  Frit,  art  33. 

•  Warden  i.  Moorillran,  3  Eap.  jV.  P.  Sep.  G93.  Hcran  t.  Bhip  Gnfwo, 
».  Y.  D.  Court,  U.  8.  in/i-o. 

•  Hyde  t.  Treat  and  Mereey  NRTigalion  Companr,  5  Trrm  Sep.  389. 
ChickariDgT.  Fowlor, 4  Pici. 371.  Cope  v.  Cordova,  1  Aowlc, 90.  Fair. 
Slowoni,  Heu-  York  CamnwR  PUat,  Oclober,  1B3H. 

•  Flriier  t.  Brig  Norvil,  B  MartinU  Lrnti.  S.  N,  i.  130. 

'  Eirong  T.  Natailf,  4  5h.  ^  PtiU.  IG.  Oiirander  v.  Brown,  15  Ainwn, 
39. 

■  Cfaiekaring  t.  Fowler,  Cope  t.  Cordova,  »nd  Fox  t,  Bloaaon,  njwv.    1 
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It  is  often  difficult  for  the  master  of  a  vessel  to  know 
to  whom  he  can  safely  deliver  the  goods,  ia  case  of  cod< 
flicting  claims  between  consignor  and  consignee,  or 
consignor  and  the  assignee  of  the  consignee.  Prudence 
would  dictate  that  he  deliver  the  goods  to  the  party  upon 
whose  indemnity  he  can  most  safely  rely.  But  he  ought 
not  to  be  put  to  the  peril  and  necessity  of  indemnity ;  and 
it  is  desirable  that  be  should  know  to  whom  of  right  he 

cfui  deliver  the  goods.  If  the  consignee  has  failed, 
•216    he  ought  to  deliver  to  the  claimant,  on  •behalf  of 

the  consignee ;  and  if  the  consignee  has  assigned 
the  bill  of  lading,  and  the  rights  of  the  consignor  be  still 
interposed  and  contested,  it  is  safest  for  the  master  to 
deposit  the  goods  with  some  bailee,  until  the  rights  of 
the  claimants  are  settled,  as  they  can  always  be,  upoa 
a  bill  of  interpleader  in  chancery,  to  be  filed  by  the 
master.'  Having  made  a  consignment,  the  consignor 
or  seller  has  not  an  unlimited  power  to  vary  it  at  plea- 
sure. He  may  do  it  only  for  the  purpose  of  protecting 
himself  against  the  insolvency  of  the  buyer  or  coqt 
fiignee.i> 

VaiMt  Om.  G36.  See  toI.  ii.  604,  605.  S.  P.  In  Heno,  Leei  &.  Co.  t. 
Tfae  Ship  Gnflon,  {DUlrict  Court  of  U.  S..  N.  ¥.,  Nmembcr,  1841,)  Judga 
BetU  betd,  that  iccordinc  to  die  will  seltled  coune  uid  uaage  of  tnde,  de> 
livar;  of  goods  on  freight  st  the  dock,  with  nolice  to  ihs  conaignee  of  tha 
time  >nd  place,  di>ch<rgee  the  ship  owner  or  common  aarriei  &om  lisbilitf, 
mnd  that  the  mle  applied  equall;  to  the  eoaaiing  and  the  foreiin  trade.  But 
uniform  uiage  will  control  and  regulate  the  mode  of  deliTcry  ;  and  an  axcep. 
•ion  to  the  general  rule  would  alro  eiiai,  if  a  reaaonafale  diacralioa  was  not 
eierciud  hf  the  carrier,  aod  perishable  goods  be  put  on  the  dock  in  huard. 
001  «r  impmpei  weather,  againit  the  conaent  of  (be  conugnee.  Oamnder 
T.  Brown,  15  JuAtuan  S.  39.    Cope  v.  Cordova,  1  Baitlt,  903,  B.  F. 

■  Abball  on  Shipping,  pan  3.  c.  9.  sec.  35. 

»The  Constantia,  6  Rot.  Adm.  Sep.  331.  1  Emtrigim  dtt  Att.  317. 
The  maMar  mar  unite  in  hiniielf  the  character  of  eonalgnee  ae  well  as  maa. 
I«T,  and  in  that  caie  he  atands  in  the  relation  of  agent  to  two  distinct  ptin. 
eipala.  In  the  aafe  cuMody  and  delivery  of  the  cargo  he  is  the  agent  of  the 
^p  owner,  and  in  the  sale  of  it  after  the  cargo  haa  arriTcd  at  the  place  of 
deatinatioQ,  ha  i«  die  agent  of  ibeabipperor  coniignoi.    Thompaon,  J.jsnd 
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(5.)    Of  the  retpomibility  of  the  ihip  owner. 

The  causes  which  will  excuse  the  owners  and  master 
for  the  non-delivery  of  the  cargo,  musl  be  events  falling 
within  the  meaning  of  one  of  the  expressions,  act  of  God, 
and  public  enemies;  or  they  must  arise  from  some  event 
flxpressly  provided  for  in  the  charter-party.  It  is  well 
settled  in  the  Enghsh  and  in  our  American  law,  that 
carriers  by  water  (and  whether  the  carriage  relates  to 
foreign  or  inland  navigation)  are  liable  aa  common  car- 
riers, in  all  the  strictness  and  extent  of  the  common  law 
rule,  unless  the  loss  happens  by  meansof  oneof  the  ex- 
cepted perils.*  Perils  of  the  sea  denote  natural  acci- 
dents peculiar  to  that  element,  which  do  not  happen  by 
the  intervention  of  man,  nor  are  to  be  prevented  by  hu- 
man prudence.  A  canu/ortuitiu  was  defined  in  the  civil 
law  to  be  quod  damaofatali  contingit,  cttivit  diligentutimo 
pomt  contiitgere.  It  is  a  loss  happening  in  spite  of  all 
human  eflbrt  and  sagacity.  The  only  exception  to  this 
definition  is,  the  case  of  a  vessel  captured  and  plundered 
by  pirates,  and  that  has  been  adjudged  to  be  a 
peril  of  the  •sea.'>  A  loss  by  lightning  is  within  *217 
the  exception  of  the  act  of  God  ;  but  a  loss  by 
fire,  proceeding  from  any  other  cause,  is  chai^eable 
apon   the  ship  owner.*!    xhe  moment  the  goods  are 


Keot,  Ch.  J.,  in  U.  In*.  Co.  t.  Scoii,  I  Jahntan'i  S.  111.  115.  Willianu  t. 
Jiicho]!,  13  WtnJtlPtS.Sa.  ThsWaltto,  U.  S. Dutrict  Cbart of  JMaiiu. 
1641. 

'3*e»oLii.598— 600. 

I  Pickering  v.  Bukle;,  Styltt,  133.    Buton  r.  Wolliford,  Ctmi.  56. 

•  Forward  ».  Piliard,  1  Term  Acj?.  ST.  Hyde  t.  Trent  •nd  MerMyNsTi. 
gelioii  CompsnT,  S  ibid.  389.  Gilmore  t,  Cnnnsn,  t  SmaiUt  ^  Mar^iaU, 
Hit*.  S.  S79.  In  Hani  t.  Morns,  6  Martin't  Leuu.  Etp.  676,  it  was  held, 
that  the  owners  of  a  aleamboot  deatroyed  b;  lire  were  not  liable  to  the 
freightere,  if  proper  diligence  waa  uied.  But  ibal  deciiion  wai  icoording  to 
iba  civil  law,  which  ii  not  so  eirici  on  thia  point.  Bat  iha  owner  ia  liable  to 
the  rreichter  Tor  damagea  ariaing  from  fire  to  ihc  ahip,  occaaioned  by  groac 
ud  culpable  nesliitence  In  tbe  mode  of  lining  np  the  ahip  or  otherwiae. 
Dnnwr  i.  The  Owoeia  of  the  Homing  Siar.    Nt^ttndUud  Btf.  970. 


ny  Google 


■317  OF  PERSONAL  PROPERTY.  [Part  7, 

traDsferred  from  the  ship  or  the  lighter  to  the  warehouse, 
this  extraordinary  responsibility  ends,  and  the  ware- 
houseman ij  not  so  responsible.^ 

It  is  often  a  difficult  point  to  determine,  whether  the 
disaster  happened  by  a  peril  of  the  sea,  or  unavoidable 
accident,  or  by  the  fault,  negligence  or  want  of  skill  of 
the  master.  If  a  rock  or  a  sand-bar  be  generally  known, 
and  the  ship  be  not  forced  upon  it  by  adverse  winds  or 
tempests,  the  loss  is  to  be  imputed  to  the  fault  of  the 
master.  But  if  the  ship  be  forced  upon  snch  rock  or 
shallow  by  winds  or  tempests,  or  if  the  bar  was  occa- 
sioned by  a  recent  and  sudden  collection  of  saad,  in  a 
place  where  ships  could  before  sail  with  safety,  the  loss 
is  to  be  attributed  to  a  peril  of  the  sea,  which  is  the 
same  as  the  vis  major  or  catvt  fortnitva  of  the  civil  law.^ 
What  is  an  excusable  peril,  depends  a  good  deal  upon 
usage,  and  the  sense  and.  practice  of  merchants  ;  and  it 
is  B  question  of  fact,  to  be  settled  by  the  circumstances 
peculiar  to  the  case.  The  English  statute  law  of  36 
Geo.  III.  c.  86,  and  53  Geo.  HI.  c.  159,  has  exempted 
ship  owners  in  some  of  these  hard  cases ;  but,  with  the 
exception  of  a  statute  in  Massachusetts,  passed  in  1818, 
and  re-enacted  in  the  revised  statutes  of  1835,  limiting 
the  responsibility  of  owners  for  the  acts  of  the  master 
and  mariners  to  the  value  of  the  ship  and  freight,  and 
of  a  similar  statute  in  Maine,'  I  do  not  know  of  any 
such  statute  exemptions  in  this  country.'  The  owner 
is  bound  for  the  whole  amount  of  the  injury  done  by  the 


>  Ganide  v.  Trent  and  Meney  Nkvigation  Compinj,  4  Tent  Sep.  iSl. 
t  Smith  V.  Shepherd,  cited  in  Ahbott  an  Shipping,  part  3.  e.  4.  sec  1. 

*  Law*  of  Maint,  vol  i.  c.  14.  sec  B. 

*  The  aulhorily  of  ihe  maitai  to  contract  for  and  bind  iba  ownen,  vitb. 
out  tome  apeoial  provision  lo  the  cantrarf ,  mual  be  meaaured  by  tbe  lawa 
of  the  conairy  (o  wbich  ihe  gbip  belooga.  He  cannot  bind  the  ownera  be- 
yond the  laws  of  Ibeir  own  country,  and  by  the  foreign  Ian.  Pope  v. 
NickenoD,  3  Slary't  S.  475,  6. 
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master  or  crew,  ualees  where  ordinances  or  statutes 
have  established  a  different  rule."  Not  so  abroad,  for 
by  the  general  maritime  law  of  Europe,  the 
•responsibility  of  owners  of  vessels  for  the  •SIS 
wrongful  acts  of  masters,  is  limited  to  the  value 
of  the  vessel  and  freight,  and  by  abandoning  them  to  the 
creditor  they  may  discharge  themselves.''  And  it  appears 
very  clearly,  that  by  the  general  maritime  law,  a  lien 
exists  in  favour  of  the  merchant  who  ships  merchandise 
in  a  vessel  on  freight,  against  the  vessel  for  the  non- 
performance of  the  contract  of  affreightment,  under  the 
bill  of  lading,  entered  into  by  the  master  in  his  quality 
of  master,  and  that  it  may  be  enforced  by  process  t» 
rem.  The  ship  itself,  in  specie,  is  considered  as  a  se- 
cority  to  the  merchant  who  lades  goods  onboard  ofher, 
and  it  makes  do  difference  whether  the  vessel  be  in  the 
employment  of  the  owner  directly,  or  be  let  by  a  char- 
ter-party to  a  hirer,  who  waa  to  have  the  whole  control 
of  her.  By  cutlom,  says  Cleirac,  tke  thip  u  bound  to  the 
merchandise,  and  the  merchandise  to  the  ship." 

By  the  civil  law,  the  owners  were  responsible  in  lo- 
lido,  for  all  the  obligations  of  the  master,  in  his  charac- 
ter of  master,  to  their  full  extent,  whether  arising  ex 


■  Soe  Tol.  ii.  GOG,  and  fupm,  p.  S20T,  where  ths  eiempiioat  Tiom  mponai. 
bilitf  under  (he  Lagliafa  iiiiutes  are  siawd.    3  Story't  R.  474. 

k  Caarulal  de  la  Mer,  lam«  iL  4t.  Cadigo  de  Commtrcia  of  Spain,  1839, 
art.  GS3.  Emerigim,  Conlraf*  a  la  Gnut,  c.  4.  lec.  II,  who  refers  lo  Ihe 
piincipal  foreigQ  authoriliea  on  the  poinl.  Bnulay  Faty,  Cour*  dt  Drait 
Cm.  tome  i.  363 — 998.  The  latter  discueaea  the  aubject  with  hia  lUDal  com- 
prahenaive  erudition.     See,  also,  Pope  v.  Nickersin,  3  Stary'i  S.  4G5.  474. 

•  Ui  tt  CoHtumet  di  la  Mtr,  7S.  Uid.  503.  Navigatmi  dt*  Siaiertr, 
art.  IB,  19.  Coruulal  dt  la  Mtr,  lome  ii.  pp.  eo,  9a  104.  455.  c.  58.  63.  73. 
2S9.ia89.  Ord.  dt  la  M«r>nt,  I.  14.  16.  1  Valin't  C<m.  362.  Lord  r«i(er- 
itn,  in  hia  TrtatUtan  Shipping,  ITO,  admils  this  lo  be  ibernle  of  the  maiU 
time  law,  but  dentea  that  the  court  ofadniirnU]',  in  England,  bstjuriadiction 
to  enforce  (he  lien  upon  ihe  ahipin  htialf  of  tht  tUpper.  That  principle  of 
e  law,  iherefare,  lays  donnani,  from  the  want  of  >  court  of  lair  or 


ny  Google 


SX8  OF  PERSONAL  FaOPBRTY.  [PntT. 

contractu  or  ec  delicto.  But  bj  the  maritime  law,  the 
owner  is  not  responsible  for  the  wrongful  acts  of  the 
master  beyond  bis  interest  in  the  vessel  and  freight, 
and  by  abandoning  them  he  is  discharged,  while  the 
ship  continues  liable  in  specie,  and  the  shipper  has 
so  far  a  privilege  against  it  over  the  general  credi- 
tors." 

(6.)   0/the  d*tU*  o/thc  shipper.  ^ 

We  have  seen  what  are  the  general  duties  of  the 
master.  Those  on  the  part  of  the  charterer  are,  to  use 
the  ship  in  a  lawful  manner,  and  for  the  purpose  for 
which  it  was  let.  Usually,  the  command  of  the  ship  is 
reserved  to  the  owner,  and  to  the  master  by  him  ap- 
pointed, and  the  merchant  has  not  the  power  to  detain 
the  ship  beyond  the  stipulated  time,  or  employ  her  in 


eqiiitr  to  enforce  it  iiirnn.  Batinlhe  cueoftheRebeeca,  in  iIm  Bdmiraltr 
conrt  of  the  District  of  Maine,  Judge  Ware  ihouchl  himself  bound,  ind  on 
■olid  gronndi,  laidupt  ihe  principle  of  the  merine  Ikw,  end  be  gave  >  remedr 
M  rem  agaiiul  ihe  vessel,  in  fiTour  of  the  shipper,  for  [be  wrongful  scti  of 
the  Diaatet.     (TarB'*  Sip.  IS8.    The  Phebe,  iUd.  S63.  S.  P. 

■  Tbii,  leya  Emerigon,  {CvalrtU  a  U  Groit,  a.  4.  aec  II,)  wal  the  nio. 
ticril  tnw  of  ibe  laiddle  ages  and  of  ibe  north  of  Europe,  as  well  as  of  the 
ordinance  of  the  marine,  and  be  refen,  for  the  support  of  his  snertions,  to 
all  Ihe  leading  text  sutboritisa ;  and  it  is,  no  doubt,  Ihe  settled  law  of  the 
maritime  naliona  of  continenia!  Europe.  But  thia  iimitalion  of  the  owner's 
TBSponnbililf,  so  far  s*  regards  the  fanlls  of  the  aaiter,  haa  neier  been 
adopted  in  Extend  or  in  ihia  country,  except  bjr  special  aiatuta  auiboriir, 
•a  we  hiTO  aJreadf  metitioned,  and  the  common  law,  like  the  civil  law, 
holds  the  owner  reapooaibla,  without  anr  aueh  limitation.  Ahbett  an  SUp. 
fing,  part  3.  c.  S.  Mr.  Jualice  Ware,  in  the  caw  of  ibe  Rebecca,  above 
died,  hae  examined  ibie  eubjecl  with  deep  and  accniate  research,  and 
nrrivea  at  ibe  aame  concluaion  with  the  judges  in  tha  Loniaisna  easaa.  Por. 
ter,  J.,  in  Malpica  t.  M'Kown,  1  MiOtT'i  Leuii.  Rtp.  359.  Martin,  J.,  in 
Aitya  V.  Carvell,  Hid.  539.  The  note  of  the  case  of  Ihe  Rebenca,  in  ibe 
third  edition  of  ihia  volume,  wax  taken  from  the  JurUt.  The  opinion  of  ihe 
learned  Judge  is  now  more  fully  and  correctly  given  in  hia  own  volume  of 
reporta,  and  ilia.axraraa  the  aubjec I  extends,  a  tnaalerly  examination  of  the 
nariiime  juiiaprudenca  of  Europe. 
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any  other  than  the  etipulateil  service,  and  if  he  does  he 
must  answer  in  damages.*  If  the  freighter  puts  on 
hoard  prohibited  or  contraband  goods,  by  means  whereof 
the  ship  is  subjected  to  detention  and  forfeiture,  he  must 
answer  to  the  ship  owner  for  the  consequences  of  the 
act.'*  And  if  the  merchant  declines  to  lade  the  ship 
according  to  contract,  or  to  furnish  a  return  cargo,  as 
he  had  engaged  to  do,  he  must  render  in  damages  due 
compensation  for  the  loss  ;  and  the  English  law  leaves 
such  questions  at  large  to  a  jnry,  without 
'defining  beforehand  the  rate  of  compensation,  in  •219 
imitation  of  some  of  the  ordinances  in  the  mari- 
time codes. 

(7.)    Of  the  patfment  of  freight.  ZjoT^  /r 

Freight,  in  the  common  acceptation  of  the  term,  means  /^  ^^^^ 
the  price  for  the  actual  transportation  of  goods  by  sea 
from  one  place  to  another ;  but,  in  its  more  extensive 
sense,  it  is  applied  to  all  rewards  or  compensation  paid 
for  the  use  of  ships,  including  the  transportation  of  pas- 
sengers." The  personal  obligation  to  pay  freight  rests 
either  on  the  charter-party,  or  on  the  bill  of  lading,  by 
which  the  payment  of  freight  is  made  a  condition  of  de- 
livery ;  and  the  general  rule  is,  that  the  delivery  of  the 
goods  at  the  place  of  destination,  according  to  the  char- 
ter-party, is  necessary  to  entitle  the  owner  of  the  vessel 
to  freight.  The  conveyance  and  delivery  of  the  cargo 
is  a  condition  precedent,  and  must  be  fulfilled.  A  par- 
tial performance  is  not  sufficient,  nor  can  a  partial  pay- 
ment, or  ratable  freight,  be  claimed,  except  in  special 


■  Lewin  1.  Bast  India  Campuiri  Ptaie'n  Rtp.  1141. 

•  Smith  T.  Eldar,3  Jvhia.  S«p.  105. 

•  Giles  T.  The  Cynthii,  I  Ptttrf  Aim.  Erp.  306. 

Vol.  in.  31 
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cases,  aad  those  cases  are  excepdons  to  the  general 
rule,  and  called  for  by  the  principles  of  equi^.» 

The  amount  of  freight  is  usually  fixed  by  agreement 
between  the  parties,  and  if  there  be  no  agreement,  the 
amount  is  ascertained  by  the  usage  of  the  trade,  and 
the  reason  of  the  case.  If  the  hiring  be  of  the  whole 
ship,  or  for  an  entire  part  of  her  for  the  voyage,  the 
merchant  must  pay  the  freight,  though  he  does  not  fully 
lade  the  ship.  But  if  he  agrees  to  pay  in  proportion  to 
the  amount  of  the  goods  put  on  board,  and  does  not 
agree  to  provide  a  full  cargo,  the  owner  can  demand 
payment  only  for  the  cargo  actually  shipped.  If  the  ' 
merchant  agrees  to  furnish  a  return  cargo,  and  he  fur- 
nishes none,  and  lets  the  ship  return  in  ballast,  he  must 
make  compensation  to  the  amount  of  the  freight ;  and 
this  is  sometimes  termed  dead  freight,  in  contradistinc- 
tion to  freightdue  for  the  actual  carriage  ofgoods.^ 
*3S0  *It  is  supposed  to  be  the  doctrine  of  the  case 
of  Bell  V.  Pidler,'  that  the  master  would  be  en- 
titled to  freight  for  bringing  back  the  outward  cargo,  if 
it  could  not  be  disposed  of,  though  the  charter-party  was 
silent  as  to  a  return  cargo.  It  would  stand  upon  the 
equity  of  the  claim  to  dead  freight*  The  French  law, 
in   such  a  case,  allows  freight  for  bringing  back  the 


'  Mr.  Jucdee  Stoir,  io  iha  cms  of  ibe  Ship  Hirapar,  U.S.C.C.  Matt. 
Har.  1839,  3  Smriut,  549,  laid  down  ih«  general  ral«,  ihu  freight  foT  tbe 
entire  To;ige  coald  oal]'  Im  earned  bj  a  due  parfonnanca  of  the  vojage  ; 
and  that  the  only  mcknowledged  eicepiion  ia  urbere  there  la  do  deliull  or 
inabililjr  of  the  carrier  ship  (o  perfonn  the  vofage,  and  d>e  ahip  owner  ja 
read;  to  forvsrd  them,  but  there  ia  a  dafanlt  OD  the  part  of  (he  owner  of  the 
cargo,  or  he  wairaa  a  Timher  proeecDtton  of  the  voyage. 

*  Boeeut,  note,  73,  73,  74,  TS.  Edwin  r.  Eul  India  Company,  3  Vtrn, 
Rep.  310.  Aikinaoa  t.  Rjcchio,  10  BatTt  Stf.  530.  Patera,  J.,  in  Gilea  v. 
The  Brig  Cynthia,  1  Pttert'  Aim.  Btf.  907. 

'  S  Taunt.  Etp.  386. 

'  LaiBtt  DM  Cktrler.Pgrlirt,  159. 
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cargo,  because  it  could  not  be  sold,  or  was  not  permit- 
ted to  be  landed." 

ir  there  be  no  agreement  in  the  case,  the  master  is 
not  bound  to  part  with  the  goods  until  the  freight  be 
paid,  for  by  the  common  law,  there  is  a  lien  on  the  goods 
sbippsd  for  the  freight  due  thereon,  whether  it  arise 
under  a  common  bill  of  lading,  or  under  a  charter-party, 
though  the  lien  may  be  waived  or  displaced  by  any  spe- 
cial agreement  inconsistent  with  the  lien.''  But  if  the 
master  refuses  to  deliver  the  goods  for  other  cause  than 
the  non-payment  of  freight,  he  canuot  avail  himself  of 
the  want  of  a  tender.  When  the  regulations  of  the 
revenue  require  the  goods  to  be  landed  and  deposited 
in  a  public  warehouse,  the  master  may  enter  them  in 
his  own  name,  and  preserve  the  lien.  The  shipper  of 
goods  on  freight  has  a  lien  on  the  vessel  for  the  loss  of 
the  goods,  by  reason  of  the  non-performance  of  the  con- 
tract entered  into  by  the  master  in  the  bill  of  lading. 
By  a  common  clause  in  charter-parties,  the  owner  binds 
the  ship,  and  the  charterer  binds  the  cargo,  to  the  per- 
formance of  all  the  covenants  in  the  charter-party, 
though  the  right  of  lien  for  freight  does  not  absolutely 
depend  on  any  covenant  to  pay  freight.  If  there  be 
such  a  covenant,  it  creates  a  lien  or  pledge  on  the  cargo. 


>  Bmlay  Ptijf,  tome  ii.  391.  In  the  esse  of  the  Schooner  VolDDteer  and 
cugo,  1  SairoKr,  577,  Mr.  Ju>tice  Storjr,  after  a  Bkilfu]  cri'iici>m  of  ihe 
fbiglkfa  ciMi,  wu  of  a[ui)ion  that  ihe  owner  would  be  entitled  to  hold  the 
cargo  by  way  of  lien  for  the  freight  in  inch  ■  ewe.  But  ttie  owner  cutnoi 
righllallr  rsfuie  to  land  the  cuiga  before  the  fieigbt  i>  paid  or  Mcnrsd,  for  the 
abippethMaiigfat,  after  the  goods  are  unhvered,  to  examine  them,  and  toMc 
whether  thej  are  damaged,  and  lo  have  the  damigea,  if  any,  aacertained,  end 
then,  after  the  dtachsrge,  the  owner  haa  the  rigbt  (o  detain  the  cargo  in  eoa. 
lodynntilpaynient  oraeoudty  of  the  Ereight.  AhbotI  on  Skipping  5lb  Am, 
adit.  BoaioD,  1846, 460.  1  Falia,  lib.  3.  lii.  3.  an.  fil.  p,  665.  Pardttni. 
Dnit  Cam.  part  3l  [it.  4.  c.  3.  art  719.  Caee  of  certain  loga  of  mihogan)*. 
3  Sbwmt,  601,  603. 

k  The  Schooner  Toinnieer  and  cargo,  1  Sumner,  551. 
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to  be  enforced  by  a  suit  tn  rem,  or  by  detaining  tbc 
cargo  until  the  freight  be  paid.*  The  English  courts  of 
common  law  will  not  allow  such  a  lien  to  be  enforced 
by  the  admiralty  in  rem;  but  the  justice  and  necessity 
of  such  a  jurisdiction  are  admitted  and  not  invoked  in  vain 
in  this  country,  and  the  lien  may  be  enforced  by  process 
Ml  rem,  against  the  vessel  or  the  proceeds  of  the  cargo, 
in  the  district  courts.'*  The  ship  owner's  lien  for  freight 
is  gone  when  the  charterer  is  constituted  owner,  and 
takes  exclusive  possession  for  the  voyage, 
•281  •or  when  the  payment  of  the  freight  is,  by  agree- 
ment, postponed  beyond  the  time,  or  at  variance 
with  the  time  and  place,  for  the  delivery  of  the  goods. 
But  without  a  plain  intent  to  the  contrary,  the  ship 
owner  will  not  be  presumed  to  have  relinquished  his 
lien  on  the  cargo  for  the  freight,  notwithstanding  he  has 
chartered  the  vessel  to  another."  The  general  right  of 
the  master  and  owner  to  retain  the  goods  for  the  freight, 
is  equally  periecl,  whether  the  merchant  takes  the  whole 
vessel  by  a  charter-party,  or  sends  bis  goods  in  a  general 
ship.  The  lien  applies,  whether  the  hire  of  the  vessel 
be  stipulated  in  a  charter-party,  or  the  freight  be  stipu- 
lated  in  the  hill  of  lading.  The  owner  is  equally  the 
carrier  in  both  cases.  But  if,  instead  of  letting  the  use 
of  the  ship  to  freight,  the  vessel  itselfbe  let  to  hire,  and 
the  charterer  has  the  possession  and  right  of  control,  he 
is  then  considered  as  owner  for  the  voyage,  and  the 


*  The  Scbooner  Volunteer  and  cargo,  1  Sumner,  579,  5T3. 

»  CUaae,  U>  tt  Cmitmntt  it  U  Jlfer,  73.  BmUay  Faly,  vol.  it.  S9T. 
Ctune  V.  Tlie  Rebecca,  Ware'i  Sep.  188.  The  Schooner  Voluateer  and 
cargo,  1  SiOKTitT,  551. 

"  Chandler  v.  Belden,  IB  JohBu.  Sep.  157.  Clarkaon  t.  Edes,  4  CWen's 
Rtp.  470.  Ruggles  v.  Bucknor,  1  Paint'4  Sep.  358.  Cbnelie  v.  Lewis,  S 
Brnd.  i  Bing.  410.  Pickmnn  v.  Wood,  6  Pitt.  Rtp.  348.  Drintwuier  *. 
The  Brig  Sporian,  Wan'i  Sep.  149.  Feraandee  v.  Silvs,  1  ASlfer'f  lotat. 
Sep.  374. 


ny  Google 


hee.  XLVII.1  OF  PERSONAL  PROPERTY.  ggl 

general  owner,  who  has  parted  witb  the  posseseton,  bas 
oo  lien  on  the  cargo  for  the  hire  of  the  ship,'  When 
the  goods  are  to  be  delivered  to  the  consignee  on  pay- 
ment of  freight,  the  consignee  mates  himself  responsi- 
ble by  receiving  the  goods  under  the  usual  condition 
expressed  in  the  bill  of  1ading>  Aud  if  the  goods,  by 
the  bill  of  lading,  were  to  be  delivered  to  B.,  or  his  as- 
signs, he  or  they  paying  freight,  and  the  assignee  receives 
the  goods,  he  is  responsible  to  the  master  for  the  freight, 
under  the  implied  undertaking  to  pay  it.*'  So,  if  the 
master  delivers  the  goods  without  payment  of  the 
freight,  he  may  sue  the  consignee  to  •whom  the  •222 
goods  were  to  be  delivered^n  payment  of  freight, 
upon  an  implied  promise  to  pay  the  freight,  in  consider- 
ation of  his  letting  the  goods  out  of  his  hands  before 
payment.^  It  was  once  held,  that  if  the  master  parted 
witb  the  goods  to  the  consignee  without  securing  his 
freight,  he  was  deprived  of  all  recourse  to  the  consignor; 
but  it  is  now  decided  otherwise.  If  the  master  cannot 
recover  the  freight  from  the  consignee  to  whom  he  has 
delivered  the  goods  without  receiving  the  freight,  he  still 
has  his  remedy  over  on  the  charter-party  against  the  ship- 
per, and  the  condition  precedent  to  the  delivery  inserted 
in  the  bill  of  lading  was  intended  only  fbr  the  master's 
benefit.'    The  buyer  of  the  goods  from  the  consignee 


•  Diinkwater  v.  Tha  Brig  SpsrtiD,  Wart'i  Rip.  149.    Chrwii«  v.  LewU, 
S  Bnd.  4-  Bing.  410.    Story,  i.,  in  Kleine  v.  Cum,  3  GaO.  Etf.  EB. 

•  RobeiU  V.  Holt,  3  Shew.  Rep.  433. 

'  Cook  y.  Taylor,  2  Campb.  N.  P.  Sip.  587,  ■fierwsrdB  sffimiBd  in  K.  B., 
13  Eatt,  399.    DoufiU  t.  Kemble,  3  Bing.  Sep.  383.  S.  P. 
t  MaiialialJ,  Ch.  J.,  ia  Broanckei  t.  Scott,  4  Taunt.  Rtp.  I. 

•  Tapley  v.  Mutatu,  8  Ttrm  Sep.  451-    Cbriatie  v.  Rows,  I  Taunt.  Rep. 
300.    Shepherd  v.  Ds  BeiulaB,  13  £wl,  565.    Abbott  an  Shipping,  Sth  Am 
edit.  BMtOD,  1S4G,  p.  513.     Spctncer  v.  While,  I  JrtdtlC*  N,  C.  Sep.  336. 
LayiDB  T.  Slswin,  1  Watt*  4  Srig.  233.     BaHcer  t.  HavenB,  IT  JoAnttmif 
33^    Bnt  in  thia  Uul  caw,  the  goodi  neia  owned  by  the  couaignor,  and 
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is  not  answerable  for  the  freight,  for  that  would  prove 
tobeamoBliDcoavenieiitcheckto  the  transactions  of  bu- 
siness ;  and  the  buyer  takes  independently  of  tlie  charge 
of  freight,  unless  that  charge  forms  part  of  the  terms  of 
sale.  Nor  would  he  be  liable  even  if  he  should  enter 
the  goods  at  the  cuBtom*house  in  bis  own  Dame,  while 
the  freight  was  unpaid.' 

If  part  of  the  cargo  be  sold  od  the  voyage  from  neces^ 
sity,  tbe  owner,  as  we  have  seen,  pays  the  value  at  the 
port  of  delivery,  deducting  bis  freight,  equally  as  if  the 
goods  had  arrived.  But  if  the  goods  be  prohibited  an 
entry  by  the  governnient  of  the  country,  and  such  pro- 
hihitioQ  takes  place  after  the  commencement  of  the 
voyage,  and  the  cargo  be  brought  hack,  tbe  freight  for 
the  outward  voyage  has  been  held  to  have  been  earned : 
and  the  case  was  distinguished  (though,  I  think,  the  dis- 
tinction is  not  very  obvious)  from  that  of  a  blockade  of 
the  port  of  destination,  and  decided  on  the  authority  of 

the  French  ordinance  of  the  marine.''  Nolhir^ 
*993     can  be  more  just,  observes  "Valin,  than  that  the 

outward  freight  should  be  allowed,  in  such  a  case, 
since  the  interruption  proceeds  from  an  extraordinary 
cause,  independent  of  the  ordinary  marine  perils."  Tbe 
case  of  a  blockade  of,  or  iuterdictioa  of  commerce  with 


■Upptd  OB  his  laMual,  lod  faad  tlwl  not  baao  l^a  ou«,  Iha  BclioB  would  iral 
have  bean  Busuined.  If  ihers  be  do  chuter-ptutr,  the  ihipper  wua  held,  faf 
Loti  TenterdeD,  not  to  be  liable  in  lucb  ■  cue.  Drew  «.  Bird,  I  itbedf  ^ 
JttMDii,  156.  Id  8«nden  t.  Vu  Zeller,  S  G^le  ^  Dati.  344,  S.  C.  9  AioL  ^ 
EIL  N.  S.  it  was  held  by  ihe  Q.  B.  that  the  accepUnce  of  the  goods  under 
tbe  bill  of  ladit^  b)r  tlie  eonaigOM,  did  not  raiw  an  Inferencs  ia  law  of  a 
contracl  to  pay  the  fraigfat,  though  tho  bill  of  lading  atated  it  pagiag  frmghl 
forlbe  eame.  Balilmiadmitted  that  the  eiroamstaDeee  might  bee^idcBcc 
to  ajiiry  ofaucha  coniract,  Iadep«DdentoftUacM«,lEhatild  have  thought 
that  Iha  law  would  have  raiaed  tuch  a  eontract. 

•  Artua  T.  Bmallplece,  1  Eip.  N.  F.  Btp.  93. 

k  Morgan  t.  IneniaDce  CotDpany  of  North  Ameiico,  4  Datlae'  Btp.  455. 

•  Ord.  til.  Iht  Fret,  art.  15.    Falin,  ibid.  Cadt  ia  Cwnmuttt,  art  SS9. 
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the  port  of  discharge,  after  the  coaimeacerQeiit  of  the 
voyage,  is  held  to  be  different ;  for,  in  that  case,  the 
voyage  is  deemed  to  be  br<^n  up,  and  the  charter- 
party  dissolved ;  and  if  the  cargo,  by  reason  of  that  6b- 
stacle,  be  brought  back,  no  freight  is  due.*  The  same 
principle  applies  if  the  voyage  be  l»okeD  up  and  lost, 
by  capture  upon  the  passage,  so  as  to  cause  a  complete 
defeasance  of  the  undertaking,  notwithstanding  there 
was  a  subsequent  recapture,  as  in  tbe  case  of  the  IRram.^ 
On  the  other  band,  an  embargo  detaining  the  vessel  at 
the  port  of  departure,  or  in  the  course  of  the  voyage, 
does  not,  of  itself,  work  a  dissolution  of  the  contract.  It 
is  only  a  temporary  restraint,  which  suspends,  for  a 
time,  its  performance,  £md  leaves  the  righls  of  the  parties 
in  relation  to  each  other  untouched.  If  the  ship  be 
laden,  and  be  captured  before  she  breaks  ground,  and 
afterwards  recaptured,  but  tbe  voyage  broken  up,  the 
ship  owners  are  not  entitled  to  any  freight,  though,  by 
the  usage  of  the  trade,  the  ship  was  laden  at  their  ex- 
pense. It  is  requisite  that  the  ship  break  grouud.  to 
give  an  inception  to  freight^  It  is  the  same  thing  with 
a  blockade  or  hostile  investment  of  the  port  of  depart- 
ure. Such  an  obstacle  does  not  discharge  the  contract 
of  affreightment,  because  it  is  merely  a  tempo- 
rary suspension  of  "its  performance ;  and  the  •824 
ship  owner  may  detain  the  g(x>ds  until  he  can 


>  Bcou  T.  Libbf,  3  Joiiu.  Etp.  33G.  liddird  t.  Lopsi,  10  EmPi  Btf. 
536.  But  in  tbe  cwo  of  tba  Two  FriendE,  in  Eda.  B.24ti,  Lord  Stowell  al. 
lowed  ■  pro  nil  freight,  ihough  tbcTeMcl  did  not  reacb  ber  port  of  dettiaa. 
lioD,  owing  lo  a  blockade ;  (haagb  in  g«neral,  if  the  voyage  be  not  perfcamed, 
ihi  rnLe  of  ibe  admiralty,  like  tbat  of  (be  common  law,  ia  to  ieoj  Ireigbt. 
Tbe  Looin,  1  Daitm,  317. 

k  3  Sab.  Aim.  Etp.  160. 

•  Hidley  i,  Ctarke,  8  Term  Etf.  259,  M'Bride  t.  Marine  Insorance 
Company,  5  Jaknt.  Stp.  308.    Barlies  t.  Fotlyplace,  7  Jtfon.  Stf.  335. 

'  Coriiiig  V.  Long,  1  Bo*,  f  Fall.  634. 
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prosecute  the  voyage  with  safety,  or  until  the  freighter 
tenders  him  the  full  freight.  This  was  the  decision  in 
the  case  of  Palmer  v,  L<fnUard,'  in  which  the  doctrine 
was  extensively  examined  ;  and  it  was  showd  by  a  re- 
ference to  the  foreign  ordinances,  and  the  soundest  clas- 
sical writers  on  maritime  law,i>  that  the  master,  in  the 
case  of  such  an  ioviijcible  obstacle  of  a  temporary  na- 
ture to  the  prosecution  of  the  voyage,  is  entitled  to  wait 
for  the  removal  of  it,  so  that  he  may  earn  his  freight, 
unless  the  cargo  coasists  of  perishable  articles  which 
cannot  endure  the  delay.  He  stands  upon  a  principle 
of  equity  which  pervades  ihe  maritime  law  of  Europe, 
if  be  refuses  to  surrender  the  cargo  to  the  shipper  with- 
out some  equitable  allowance  in  the  shape  of  freight,  for 
his  intermediate  service. 

When  the  goods  become  greatly  deteriorated  on  the 
voyage,  it  ha£  been  a  very  litigated  question,  whether 
the  consignee  was  bound  to  take  the  goods,  and  pay  the 
freight,  or  whether  he  might  not  abandon  the  goods  to 
the  master  in  discharge  of  the  freight.  Valin  and  Po- 
tbier  entertained  opposite  opinions  upon  this  questioD.<= 
The  former  insists,  that  the  regulation  of  the  ordinance 
holding  the  merchant  liable  for  freight  on  deteriorated 
goods,  without  the  right  to  abandon  them  in  discharge 
of  the  freight,  is  loo  rigorous  to  be  compatible-  with 
equity.  He  says  the  cargo  is  the  only  proper  fund  and 
pledge  for  the  freight,  and  that  Ca$aregu*  was  of  the 
same  opinion.    Pothier,  on  the  other  hand,  was  against 


•  16  Johtu.  Sep.  346. 

-  Ord.  lie  la  Mot.  liv.  3.  tit.  3.  Frtt.  art  15,  and  lit  CImte-Partii,  art.  6. 
Valin,  h.  I.  Pothier,  Charle-Panie,  Noi.  69.  100,  101.  Lant  «/  (Xrrvn, 
an.  4.  Cenmilal,  pur  Bouchtr,  c.  80.  63.  84.  Soeau,  it  Nm.  n,  54.  /a. 
eobatn't  Sra  Law,  hy  Ftick,  295. 

■  VnUn'i  Com.  tome  i.  670.    Ftthitr,  Ckartt-Parlu,  Ko.  5S. 

'  Dite.  S3.  D.  46,  tai  DUc.  S3,  n.  66, 87. 


n,gti7cd3yG00glc 


Lflc.  XLVII.]  OF  PERSONAL  PROPEETT.  gS4 

the  right  of  the  owner  to  abandon  the  deteriorated 
goods  in  discharge  of  the  'freight;  and  this  is  the  '236 
better  opinion,  and  the  one  adopted  in  the  case  of 
Grineold  v.  The  New-  York  Iniurance  Company.'  It  is  in 
accordance  with  the  ordinances  of  the  marine,  and  of 
Rotterdam,  and  with  the  new  commercial  code  of 
France;  and  the  latter  puts  an  end  to  all  further  doubt 
and  discussion  on  the  subject  in  France."  The  ship 
owner  performs  his  engagement  when  he  carries  and 
delivers  the  goods.  The  right  to  his  freight  then  be- 
comes absolute,  and  the  carrier  is  no  more  an  insurer  of 
the  soundness  of  the  cargo,  as  against  the  perils  of  the 
sea,  or  its  own  intrinsic  decay,  than  he  is  of  the  price  in 
the  market  to  which  it  ia  carried.  If  he  hets  conducted 
himself  with  fidelity  and  vigilance  in  the  course  of  the 
voyage,  he  has  no  concern  with  the  diminution  of  the 
value  of  the  cargo.  It  may  impair  the  remedy  which 
his  lieu  afibrded,  but  it  does  not  afiect  his  personal  de- 
mand against  the  shipper. 

If  casks  contain  wine,  rum  or  other  liquids,  or  sugar, 
and  the  contents  be  washed  out,  and  wasted,  and  lost, 
by  the  perils  of  the  sea,  so  that  the  casks  arrive  empty, 
no  freight  is  due  for  them ;  but  the  ship  owner  would 
still  be  entitled  to  bis  freight,  if  the  casks  were  well 
stowed,  and  their  contents  were  essentially  gone  by 
leakage,  or  inherent  waste,  or  imperfection  of  the 
casks.  <^ 


*  3  Jahnt.  Rtp.  331.  Mr.  Bell  says,  il  ia  likewiae  ib«  law  in  Scocland.  I 
BtWtCam.  570.    Jordan  t.  Warren  Ins.  Co.  1  Star^t  B.  343. 

k  Ord.  tit.  Du  Frtt.  art.  S5.  Ord.  a/  Eotlirdm,  an.  15S.  Code  it  Cua. 
irt.  305.  310.  Baalay  Paly,  tume  iL  488.  Tbe  foreign  oidinancea  and  the 
diacuaaiona  of  the  foreign  juriala  on  thia  litigated  queation,  wbethet  the  mer- 
ohanl  can  abandon  the  deteriorated  gooda  wlieo  brought  to  the  place  of  des- 
liaBtion,  and  thereby  diacbarge  bimaelf  froni  tbe  fieighl,  are  ataled  al  large 
in  Abbott  an  Shipping,  Sib  Am.  edit  Boeion,  1846,  pp.  516—533. 

•  Mallay,  b.  3.  a.  4.  aec.  14.    Frith  t.  BaAer,  9  /oAna.  Sep.  337. 
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Should  tbe  cargo  consist  of  live  stock,  aa  is  frequently 
th©  case  in  voyages  from  this  couati;  to  the  West 
Indies,  and  some  of  the  horses  or  catde,  for  instance, 
shonld  die  in  the  course  of  the  voyage,  without  aaj  fault 
or  negligence  of  the  master  or  crew,  and  there  be  no 
express  agreement  respecting  the  payment  of  freiglu. 
the  general  rule  is,  that  tbe  freight  is  to  be  paid  for  all 
that  were  put  on  board.  But  if  the  agceement 
*S36  "was  to  pay  for  the  transportation  of  them,  then 
no  freight  is  due  for  those  that  die  on  the  voyage, 
as  the  contract  is  not,  in  that  case,  performed.*  Tbe 
foreign  marine  law  allows  freight  paid  in  advance  to  be 
recovered  hack,  if  the  goods  be  not  carried,  nor  the 
voyage  performed,  by  reason  of  any  event  not  Imputa- 
ble to  the  shipper.'*  Tbe  reason  is,  that  tbe  considera- 
tion for  payment,  which  was  iJie  carriage  of  the  goods, 
has  failed.  But  the  marine  ordinances  admit,  that  tbe 
parties  may  stipulate  that  the  freight  so  previously  ad- 
vanced shall,  at  all  events,  be  retained.  In  fFati9»  v. 
Put/Hnck,"  the  rule  of  tbe  marine  law  was  recognised, 
though  it  was  not  applied  to  that  case,  because  the  con- 
tract there  appeared  to  be,  that  the  freight  was  paid 
for  receiving  the  passenger  and  his  goods  on  board ; 
and,  in  such  a  case,  the  payment  is  to  be  retained, 
thougb  the  vessel  and  cargo  be  lost  on  the  voyage.  The 
general  principle  of  tbe  marine  law  was  admitted,  io 
the  fullest  latitude,  in  Griggi  v.  jiuttin^  and  whether 
the  freight  previously  advanced  is  to  be  retained  or  re- 
turned, becomes  a  question  of  intention  in  the  construc- 
tion of  the  contract.     The  French  ordinances  require  a 


■  Dig.  ii.  9.  la    MolUf.  b.  a.  e.  4.  mc.  B. 

k  Ord.  it  In  MitT.  tic  Da  Fnt.  art  18.    Baeeut,  dt  Ifaa.  ft  jYbbIo,  n.  SB. 
driroc.  It*  Ut  et  Cautame*  de  U  Mtr,  4S.    Cadt  dt  Oommeret,  ait.  309. 

•  3  Johia.  Sep.  335. 

*  9  Pick.  Sep.  30. 
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special  agreement  to  enable  the  ship  owner  to  retain  the 
freight  paid  in  advance ;  and  Valin  says,*  that  many 
authors  on  maritime  jurisprudence,  as  Kuricke,  Locce- 
nius  and  Straccha,  will  not  allow  even  such  a 
special  agreement  to  be  valid.''  •The  English  law  •SS? 
igQot  so  scrupulous,  and  does  not  require  any  such 
express  stipulation,  and  allows  the  intention  of  the  par- 
ties to  retain  the  previously  advanced  freight  to  be  more 
easily  inferred.  In  Z>e  Silvate  v.  Kendall,'  the  Court  of 
K.  B.  adopted  a  directly  opposite  principle,  and  ob- 
served, that  if  the  charter-party  was  silent,  the  law 
would  require  a  performance  of  the  voyage  before  freight 
was  due;  but  the  parties  might  stipulate,  that  part  of 
the  freight  he  paid  in  anticipation,  and  be  made  free 
from  subsequent  contingency  of  loss,  by  reason  of  loss 
of  the  subsequent  voyage.  If  freight  be  paid  in  ad- 
vance, and  there  be  no  express  stipulation  that  it  shall 
be  returned  in  the  event  of  freight  not  being  earned,  the 
inference  is,  that  the  parties  did  not  intend  that  the  pay- 
ment of  the  part  in  advance  should  be  subject  lo  the 
risk  of  the  remainder  of  the  voyage;  and  without  some 
provision  of  that  kind,  a  new  implied  contract  to  that 
efiect  could  not  be  raised.*' 

The  question,  as  to  the  right  to  a  ratable  freight. 


•  Cam.  loDw  i.  661. 

>  Straeeia,  in  hii  Traelataa  dt  Mereatura,  tit.  Di  Ifav.  ptrt  3.  n.  34,  u 
TSfarred  lo  by  V»!in,  doM  noi  mpport  iho  refBrenco.  Ha  only  lajt  ft  wii  ■ 
qoeMion,  whether  the  adiaaceit  freight  was  to  be  Tetamed  when  the  good* 
wen  not  cBiried,  and  that  a  ntable  height,  in  sueb  caas,  wu  aqnitable. 

•  A  Xault  i  Stla.  37.  In  Bauadan  v.  Drew,  3  Banrm.  f  Adtilph.  445, 
ihl  doctrioB  of  the  caaa  of  De  Silvale  t.  Kendall  waa  admitted,  that  freight 
paid  in  adraaoe  «oDld  not  be  leeoTered  back  without  an  agnement  to  that 
effect.  The  rale  in  thia  cauntiy  in  more  leaaonable,  and  it  reqnirea  a  atipu- 
lation  that  the  freight  paid  in  advance  is  not  to  b«  rttorned  if  the  Toyage  ba 
not  pfirfomed,  aiherwlsa  the  shipper  may  reeover  it  back.  Pitman  r.  Hooper, 
3  Samner,  50. 

<  See  Abball  an  Siipping,  5th  Am.  ediL  Boatoo,  1646,  pp.  494^  49T. 
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arises  in  two  cases  ;  {1.)  when  the  ship  has  performed 
the  whole  voyage,  and  has  brought  only  a  part  of  her 
cargo  to  the  place  of  destination ;  (3.)  when  she  has  not 
performed  her  whole  voyage,  and  the  goods  have  been 
delivered  to  the  merchant,  at  a  place  short  of  the  port 
of  delivery.  In  the  case  of  a  general  ship,  or  one  char- 
tered for  froight,  to  be  paid  according  to  the  quantity  of 
goods,  freight  is  due  for  what  the  ship  delivers.'  The 
contract,  in  such  a  case,  is  divisible  in  its  own  nature- 
But  if  the  ship  be  chartered  at  a  specific  sum  for  the 
voyage,  and  she  loses  part  of  her  cargo  by  a  peril  of  the 
sea,  and  conveys  the  residue,  it  has  been  a  question, 
whether  the  freight  could  be  apportioned.  The  weight 
of  authority,  in  the  English  books,  is  against  the  appor- 
tionment of  freight  in  such  a  case,''  and  the  ques- 
*2SS  tion  has  been  repeatedly  discussed  *aiid  deter- 
mined of  late  years.  It  has  been  held  that  the 
contract  of  affreightment  was  an  entire  contract;  and 
unless  fully  performed  by  delivery  of  the  whole  cargo, 
no  freight  was  due  under  the  charter-party,  in  the  case 
where  the  ship  was  chartered  for  a  specific  sum  for  the 
voyage.  The  delivery  of  the  whole  cargo  is,  in  such  a 
case,  a  condition  precedent  to  the  recovery  of  freight. 
The  stipulated  voyage  must  be  actually  performed.    A 


'  Ritchie  v.  Alkinion,  10  EaiVa  Eep  295. 

k  Brighl  T.  Cowper,  1  Broaiilotc,  31 ,  and  thia  case  ii  cited  with  approba- 
lion  by  Grose,  J.,  in  7  Ttrm  Sep.  365.  Malynei,  in  his  Lex  Bltrcatoria, 
too,  ii  of  opinion,  thai  ihere  is  nu  rreigbl  due,  though  he  apeaks  in  e  looiB 
and  qnestioiiable  manner.  But  Abbatt,  in  hia  Trtaliit  dr  Shippng.i^ 
Am.  eiliL  Boston,  p.  5S4,  thinks  it  liard  thnl  the  ownen  should  lose  lbs 
whole  benefit  of  the  voyage,  where  iho  object  af  it  baa  been  in  pari  par. 
fi)nnad,andnoblBmeisiniputBble  to  them.  Hell,  in  haSyrttm  a/SKippiiig, 
lot  89,  says  ihsl  a  partis!  freight  is  due  irhon  the  ahip  baa  brooglit  pact  of 
ihegoodi  in  saTety  to  Ae  place  of  dealinalion,  for  a  propotlionate  benefit  baa 
been  teceired. 
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paxtial  performance  is  not  sufficient,  nor  can  a  partial 
payment  be  claimed,  except  in  special  cases.* 

The  apportionment  of  freight  usually  happens  when 
the  ship  is  forced  into  a  port  short  of  her  destination, 
find  cannot  Snish  the  voyage.  In  that  case,  if  the 
owner  of  the  goods  will  not  allow  the  master  a  reasona- 
ble time  to  repair,  or  to  proceed  In  another  ship,  the 
master  will  be  entitled  to  the  whole  freight,  because 
the  freighter  is  the  cause  of  the  contract  not  being  per- 
formed. But  if  he  consents,  and  the  master  refuses  to 
goon,  he  is  not  entitled  to  freight,  because  he  has  not 
performed  his  contract.  To  entitle  himself  to  freight, 
the  master  must  proceed,  or  offer  to  proceed,  in  another 
vessel,  or  repair  his  own,  and  take  on  the  cargo ;  and 
if  he  proceeds,  he  reassumes  his  usual  risk  of 
losing  the  freight,  by  'the  loss  of  the  cargo  •2S9 
in  the  subsequent  part  of  the  voyage,  or  of  earn- 
ing freight  by  its  safe  arrival  and  delivery  at  the  port 
of  destination.  If,  however,  the  merchant  accepts  the 
goods  at  the  intermediate  port,  the  general  rule  of  the 
marine  law  is,  that  freight  is  to  be  paid  according  to 
the  proportion  of  the  voyage  performed,  and  the  law 
will  imply  such  a  contract.  This  doctrine  pervades 
the  marine  ordinances  and  writers  on  marine  law ;" 
and  it  is  now  equally  well  settled  in  the  English  and 
American  law,  that  freight,  pro  rata  itintrit,  is  due, 
when  the  ship,  by  inevitable  necessity,  is  forced  into  a 


■  Poat  Si,  Rlusel  v.  Koberuan,  1  Jaini.  Sep.  34.  The  Ship  Hooper.  U. 
S.  C.  C.  Matl.  May,  1839.  3  Sumner,  543.  See,  nleo,  Clacks  v.  GaiaeU, 
I  BuUl.  167.  Cook  V.  Jeniiing*,  7  Term  Sep.  381.  Oagood  ».  Gronirig,  3 
Camjii.  N.  F,  Rep.  466,  id  which  ihe  necceiily  i>f  a  precise  perform&Dce  of 
the  caveaanl  to  tiDDBporl  and  deliver  (he  cgrgo  is  required,  before  an  aclion 
lac  <hc  freight  can  be  mainlBincd. 

kZaiD*  of  Olenm,  act  4.  Ord.  of  WUbuy,  art.  IS.  Saeeui,  n.  81. 
Straeeia,  it  Nevibat,  pan  3.  a.  34.  Ord.  dt  la  Mar.  In.  3.  lit.  3.  At  Fret. 
>irL31,33. 
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port  short  of  ber  destination,  snd  is  unable  to  prosecute 
the  voyage,  and  the  goods  are  there  voluntarily  ac- 
cepted by  the  owner.  Such  acceptance  constitutes  the 
basis  of  the  rule  for  a  pro  rata  freight;  and  it  must  be 
a  voluntary  acceptance,  and  not  one  forced  upon  the 
owner,  by  any  illegal  or  violent  proceeding.  The  numer* 
ous  cases  upon  which  this  doctrine  is  sustained,  are  all 
founded  upon  that  of  Luke  v.  Lyde,  and  that  case 
rested  upon  the  decision  in  the  House  of  Lords,  in 
1733,  in  Lvtwidge  Sf  Bate  v.  Gfrey.'  If  the  outweuri  and 
homeward  voyages  be  distinct,  freight  is  recoverable 
for  the  one,  though  the^otberbe  not  performed.  But  tf, 
by  the  terms  of  the  contract,  they  be  one  voyage,  and 
the  ship  perform  the  outward,  and  fails  to  perform  the 

homeward  voyage,  no  tieight  is  recoverable.** 
•330        'The  rule  by  which  the  amount  of  the  ratable 

freight  is  to  be  ascertained,  is,  to  ascertain  how 
much  of  the  voyage  had  been  performed  when  the  dia- 


'  Ciiad  \a  AUoU  en  SIdffijig,  Sth  Am.  edit.  BottOD,  5S9,  530.  Luke  t. 
Lrdfl,  9  BtiTT.  883.  Cook  t.  Jenningi,  T  TVrm  Sep.  381.  Hanter  t.  Prin- 
Mp,  10  £ul'*  B*p.  378.  Liddud  *.  Lopn,  ibii.  53&  AUntt  mi  Skipping. 
M.53I.  RobinioiiT.  Marine  Iniurance  CompMi;,3/0iii«;  Bf^  3S3.  Hnr- 
lon  T.  UaioD  In*.  Cotnpanj,  cited  in  CaHdift  Martkail  on  lu.  S81.  601. 
Caie  ic  Rjchud  t.  Baltimore  Inmnnce  Corapan;,  7  Crandt'i  Sep.  35B. 
Armrcfd  t.  Union  Inauntnce  Company,  3  Binney,  437.  Welcb  t.  Hicka,  6 
CnuH't  Etp.  504.  Vaaee  t.  CItrk,  1  JtKUn'a  Lmut.  Btp.  334.  Tio  v. 
Vance,  11  iMut.  Btp.  199.  The  Ship  Hooper,  V.  S.  C.  C.  Mtu*.  AUy, 
1839,  3  Hiuiuier,  543.  Vlieihoom  t.  Chapman,  13  Jlietmm  ^  WtMy,  330. 
In  Baillia  v.  Mondisliani,  Pari,  am  Itu.  c.  3.  p.  70,  it  waa  held  bf  Lord  Hani- 
field,  Ihat  u  between  the  ownen  of  the  ahip  and  cargo,  in  case  of  a  total 
loM,  no  Treighl  ia  due ;  but  if  part  of  the  cargo  be  ivnA,  Bnd  ifae  merchant 
lakaa  it,  freight  prvraCd  m  due,  Bni  u  between  the  owner  of  the  eatgoand 
the  inaurer,  the  laller  i*  not  retpoiuible  for  fre^igfat.  See  Ahbatt  on  Sliippatg, 
Sth  Am.adit  Botloii,  534,  note  1.  In  Ihia  taat  work  die  learned  American 
editor,  pp.  547 — 550,  and  li.  pp.  564 — 566,  hi*  collected  and  mmmarilT 
staled  Ihe  Americu  caaei  on  thii  refined  and  TUilious  queition  o(  a  pr* 
rmU  freight. 

a  £awM  m  CiaTttT-Fmiie*,  149,  150.  Maekrell  v.  Simond,  3  CKtIfi 
JKp.666. 
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aster  bappened,  wbich  compelled  tbe  vessel  to  seek  a 
port,  according  to  the  mode  of  adjastment  pursued  in 
Luie  T.  Lyde;  or  else  to  calculate  how  much  of  the 
voyage  had  been  perfomed,  when  the  goods  arrived  at 
die  port  of  necessity,  according  to  the  better  course 
pnraned  in  the  cases  in  this  country.* 

(8.)  Qr  lot  from  colUnott  ofthipt. 

This  has  been  a  difficult  subject  for  discussion  and 
decision,  and  various  opiuions  have  been  entertained  by 
the  writers  ou  maritime  law.  The  evidence  as  to  the 
true  cause  of  the  collision  is  of  difficult  access.  The 
accidmt  usually  happens  in  the  darkness  of  night,  or  in 
a  stonn,  and  is  necessarily  accompanied  with  confusion 
and  agitation.  When  the  fact  is  clear,  that  a  &ult  was 
committed  by  one  party,  or  that  he  was  in  want  of  due 
skill  or  care,  and  tbe  disaster  was  the  consequence 
thereof,  the  par^  in  &ult  must  pay  all  the  dEunages. 
Tbe  plaintiff  may  be  in  fault  to  a  certain  extent,  and 
yet  not  to  such  an  extent  as  to  prevent  bis  recovering ; 
though  it  would  seem,  that  if  he  or  his  agents  substan- 
tially contributed  to  the  injury,  he  cannot  recover.^ 
There  are  settled  nautical  rules,  by  which,  in  most 
cases,  the  want  of  skill,  or  care,  or  duty,  may  be  aacer- 
tained.     Thus,  the  vessel  that  has  the  wind  free,  or  its 


■  Harine  Ia«UTaiic«  Compuijr  r.  Leooi,  cited  and  ipptoTsd  of  in  Robin- 
•n  T.  Hirina  Inmniice  Company,  3  John*.  Bip.  333.  Coffin  t.  3iorei,  5 
-Vml  Rtf.  S53. 

t  Kiiaiii  T.  Hitcliell,  9  Can.  f  Payne,  613.  Baron  Parka,  in  the  oaae  of 
"Hie  Bridge  *.  Tbe  Grand  Jnnciion  Railwaj  Companj',  3  Mee.  ^  Wdt.  344. 
Bauarfield  t.  FoirMMT,  11  BatI,  60.  38,  E.  a  £.  £.  354,  nolo.  Silla  j. 
Brawn,  9  Ctrr.  ^  Payni,  601.  Bf  trhou  fault  the  colltaioD  happened,  i>  a 
qnealioti  of  fact  for  a  jiU7,  and  the  actual  damags  at  iha  tima  and  place  of 
tbe  injury,  and  not  the  probable  prolita  at  the  port  of  di 
■aaaiiiie  of  vaJoe  in  damagea,  in  caaea  of  colllaion,  aa 
nuiMsa.    Smith  *..Condry,  1  HowartTa  U.  S.  B*f.  3i 
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sailing  before  or  with  the  wind,  must  get  out  of  the  way 
of  the  vessel  that  is  close-hauled,  or  sailing  by  or  against 
it."  The  vessel  on  the  starboard  tack  has  a  right  to 
keep  her  wind,  and  the  vessel  on  the  larboard  tack  is 
bound  to  give  way  to  the  other,  or  bear  up  or  heave 
about  to  avoid  danger,  or  be  answerable  for  the  conse- 
quences-'' The  vessel  to  windward  is  to  keep  away 
when  both  vessels  are  going  the  same  course  in  a  nar- 
row channel,  and  there  is  danger  of  running  afoul  of 

each  other/  But  in  the  case  of  a  steam-vessel, 
•331     'which  has  greater  power,  and  is  more  under 

command,  she  is  bound  to  give  way  to  a  vessel 
with  sails.'^    So,  a  neglect  of  due  means  to  check  a  ves- 


•  SJUs  V.  BrowD,  9  Carr.  ^  Payne,  601.  Tiie  guslodi  b  BngUnd,  in  ihe 
case  of  carriages  on  land  meciing  eieh  oihet  is,  ibnt  each  driver  mnaL  pass 
10  hia  own  left  hand.  The  rnle  is  direcllf  otherwise  in  this  counuy,  or  at 
least  in  Maaaachuietla  and  New.York.  N.  Y.  S.  S.  3d  ndit.  vol.  i.  873. 
Kennard  v.  Burton,  Laa  HtporttT,  July,  184(>.  By  tlie  Nete-Tork  StBUtd 
SiatattM,  3d  edit.  vol.  i.  859,  slctimboetB  on  the  wateiB  of  that  state  meeting 
each  other,  the  boite  arc  to  psss  on  the  Blaiboard  or  right  eids  of  each  other. 
Careful  regulalians  are  made  in  rrapcct  lo  itie  stife  landing  of  pasaengon- 
When  iwostcambontBare  going  in  the  ram e  direction,  they  inuai  noiappraMb 
within  twenty  yards  of  each  other  ;  and  in  the  night  time,  each  boot  and  all 
vessels  op  the  watera  of  the  atale  must  show  good  and  sufficient  lights. 

b  The  Woodrop  Sims,  3  Dad.  Adm.  Sep.  83.  The  Thames,  5  K<il.  Ada. 
Rep.  345.  Jameson  v.  Drinksld,  12  Moott,  ]48.  The  Celt,  3  Hagg.  Aim. 
R.  331.    RaiaiD  v.  Mitchell,  9  Can.  ^  Paynt,  613. 

'  Marsh  t.  Blythe,  1  ATQird,  3G0.  In  many  porta  there  ura  Trinity 
Home  regulations,  requiring  vessels  ai  anchor  in  a  na\igable  river,  or  port 
of  much  oommerae,  to  havo  a  light  hnng  oui  conspicuouely  in  dork  nights. 
It  was  said,  in  Carely  v.  White,  31  Picl.  S34,  that  there  was  no  general  an<l 
sbsolate  Dsage  on  the  subject,  and  thsl  the  omission  uf  the  light  might  or 
might  not  be  a  fetal  negligence,  according  lo  the  cIreumBlancea.  Bat  the 
Ch.  J.  of  Pennsylvania,  in  Simpson  v.  Jlund,  6  Wbarlan,  334,  more  Jnaily 
eonsidered,  that  the  haisling  of  a  light  in  a  river  or  harbour  at  night,  amid 
■n  active  commerce,  was  a  precaution  imperioucly  demanded  by  prudence, 
and  he  did  not  see  how  it  could  be  considered  otherwise  than  as  ni^ligence 
per  K.    Train  v.  Steamboat  N.  A.  2  jV.  F.  Legal  Obaetxer,  67.  S.  P. 

d  The  Shsnnon,  3  Hagg.  AAm.  Mtp.  ITS.  In  the  cose  of  Lowry  v.  The 
Steamboat  Portland,  in  the  U.  S.  D.  (7, /or  Man.,  January,  1839,  it  was  cer. 
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sel  entering  a  river  or  harbour  where  others  lie  at  anchor, 
is  a  fanlt  which  creates  responsibility  for  damages  which 
may  ensue.*  Where  the  colUsioB  arose  by  vit  major, 
or  physical  causes  exclusively,  and  aithout  any  negli- 
gence or/avit  in  any  one,  open  or  concealed,  the  proprie- 


ti&Ml  bj  sKpeii«DC*d  i)i*igalorf ,  tnd  a^jadgad  bjr  iIh  coun,  as  [he  ruls  on 
Ihe  labject,  lb«t  vben  two  rsMela  appfoaeh  aich  other,  both  having  a  Iree 
or  fair  wind,  each  veisel  pauea  to  Ihe  right }  and  that  ■  ateamer  waa  con. 
aideied  a*  alwajra  lailhig  wiih  a  fair  wind,  and  ia  bound  lo  do  wbalcver  a 
niling  vaaael  going  free,  or  with  a  fair  wind,  would  be  reqaired  to  do  under 
tiiBJtai  circuoisiaDceg.  A  ateuner  innat  bade  bar  enginai  immadiately  whan 
hailed  in  a  fog.    Caae  of  the  Penh,  3  Sagg.  Aim.  S.  414. 

'  The  Neptune  3d,  1  Dad.  Adm.  Btp.  467.  Bni  if  a  tcmcI  anchore  in  an 
improper  place,  aa  in  the  thoroogfaliira  paaa  of  a  river,  her  owner  moal  abide 
the  oonaequeaeea  «f  •  coilinoo,  unleei  oilier  Gircamalanees  alter  the  equity 
of  iba  caae.  Sirout  i.  Foater,  1  Haward't  U.  S.  Htf.  89.  The  Trinity 
Hoaae  Charier  of  Deplford  Strong  fur  the  London  trade,  waa  firal  granted  by 
Henry  VIII.,  and  haa  been  renewed  and  modified  by  anbeeqoent  kinga.  The 
IVtaify  Hiutt  Hull*  of  1840,  aa  atated  in  the  caae  of  The  Fiienda,  in  the 
admiralty,  HiU.  Term,  1B43, 1  Sobituan,  Jr.  Adm.  E.  4M,  declared  that  vea. 
■ell  haiing  the  wind  fair  shall  give  way  to  thoae  on  the  wind  ;  that  when 
both  are  going  by  the  wind,  Ihe  Teasel  on  the  atarboiird  tack  ahall  keep  the 
wind,  and  the  one  on  the  larboard  tuck  bear  up,  thereby  pasting  each  on  the 
IlriMMrd  hand  ;  that  when  both  veeaela  have  the  wiod  free,  large  or  abeem, 
and  meet,  they  ahall  paaa  each  other  in  the  lame  way  on  the  laiboard  hand, 
and  to  eSect  It  the  helm  muat  he  put  lo  port. 

Steam  <reaaela  are  comiderad  in  the  lighi  of  veaaele  ntTigaiing  with  a 
latl  wind,  and  ahouid  giTa  way  to  aailing  veiaeU  on  a  wind  on  eilbei  lack. 
Whan  ateam  veaaet*  on  different  eouraea  muit  necenarily  croaa  bo  near  ibat 
by  continuing  their  eouraea  there  would  be  a  liak  of  coming  in  colligion. 
eacli  veaael  ahonld  put  her  lielm  to  pari,  eo  aa  alwaya  to  pais  on  the  larboard 
aide  of  each  other.  Aateam  veaael  paaaing  another  in  ■  uarrow  channel  muat 
alwaya  leaie  the  veaael  abe  ia  paaaing  on  the  larboard  hand.  There  muat  be 
eiceptiona  lo  theae  rulea,  ayl  Dr.  Luahington,  implied  by  common  aense  ; 
and  if  a  ateamer  goes  with  great  rapidity  in  hazy  weather  or  dark  nigbta,  ahe 
ia  reaponnble  for  colliiion.  The  Roae,  Adm.  HilL  Term,  1843.  See  McCal. 
laei'M  Did.  for  the  Trinity  Houae  Regulations.  The  difficulties  occurring 
in  Ihe  application  of  theee  general  rulea,  and  ihe  caaea  which  have  ariaen  on 
the  vexed  qaealiona,  are  learnedly  eiamined  in  a  work  where  we  ahouid  not 
hare  expoeted  auch  a  diacuaaion,  WtttmintttT  Sevicu  for  September,  1644, 
p.  117.  See  ateo  the  chapter  on  "CdKaion,"  in  Abbott  en  Shipping,  5^^ 
Am.  edit.  Boaion,  1B4G,  p.  338. 
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tors  of  the  sliip  or  ctir^  injured  must  bear  their  own 
loss,  and  it  is  not  the  sabject  or  apportionment,  or  con- 
tribution, or  6f  general  average  in  any  form.  This  was 
the  doctrine  of  the  Roman  law,  and  this  is  the  rule  of 
the  maritime  law  of  Europe.'  The  greatest  difficult 
on  the  subject  has  arisen  in  the  cases  in  which  the  col- 
lision proceeded  evidently  from  error,  neglect,  or  want 
of  sufficient  precaution,  but  the  neglect  or  fault  was 
either  inscrutable,  or  equally  imputable  to  both  parties. 
In  this  case,  of  blame  exitting  which  Is  undiscoverable, 
the  marine  lew,  by  a  nuiicum  judicium,  apportions  the 
loss,  as  having  arisen  equally  by  the  fault  of  both  par- 
ties.*' The  rule  is  universally  declared  by  all  the  foreign 
ordinances  and  jurists;  and  its  equity  and  expediency 
apply  equally  where  both  parties  are  to  blame,  and 
where  the  fault  cannot  be  detected.  But,  according  to 
the  English  and  American  rule  in  the  courts  of  common 
law,  if  there  be  fault  or  want  of  care  on  both  sides,  or 
without  fault  on  either  side,  neither  party  can  sue  the 
other.°  The  general  rule  of  the  maritime  law  is,  to 
make  the  ships  contribute  equally,  without  regard  to 
their  relative  value,  and  Valin  considers  this  to  be  tbe 


^Dig.9.%SS.  CoantlMieUSIer.vaSonehtr.aail-Mi.  JUofiM 
Slapping,  pan  3.  c,  8.  tec.  13.  Marihatl  «n  Innranee,  493.  PanUimu, 
Droit  Cam.  toma  iii.  No.  GS3.  Juneaon  v.  Drinkatd,  13  Sloare,  14a  The 
Ugo,  2  Hegg.  Adm.  Kep.35G.  The  Woodrop  Simi,  3  Dti.  Etp.  85.  B^i 
On.  vol.  i.579,  5S0,561.    Stoir,  J.,  ia  3  PUZ/ip*,  ISS.Sdedii. 

>>  CUiroc,  Ut  et  OmtumM  d>  la  Mer,  68.  The  Woodrop  Sinu,  3  Dai. 
Adm.  Btp.  B5.  Tbs  Da  Cock,  Bng.  Aim.  1B39.  The  Am.  Jiiritt,  /■nnur, 
1840,  p.  464.  Le  Neve  v.  Edin.  lod  Londoa  Shipping  Conpanr.  BtWt 
Ctm.  ToL  i.  581,  nou,  3d  ediL  ReSTca  v.  The  Ship  ConBtitDiion,  Oilfia, 
579.  Rogenv.  Bin],  DutrictConrtoTHaM.,  £av£tp#rMr(orBf»]',lBMt 
p.  38. 

•  Vanderplanck  v.  Miller,  1  Mtedy  ^  JHaUin,  169.  Tennall  r.  Ganwr, 
]  Crimp  4-  Mitim,  31.  SimpiuiD  «.  Hand,  6  WXarlon,  311.  SlWij,  J,  in 
tbe  caie  c^  ihe  Psngon.  PiiUijw  on  7m.  vol.  ii  ]  83.  Alhett  m 
%j  fliory,  edit.  1899,  p.  354. 
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shoner,  plainer  and  better  rule.*  There  has  been  much 
difference  in  the  codes  and  authorities  in  uiaritime 
lav,  whether  the  cargo,  as  well  as  the  *3hip,  was  *S3£ 
to  contribute  to  the  loss.  Valtn  coutends,  that 
the  coutribntion  is  only  between  the  ships,  aod  that  the 
cargoes  are  totalty  excluded  from  the  benefit,  as  well  as 
from  tbe  burden  of  contribution  in  the  case  of  such  a 
disaster.  But  in  1^  Neve  v.  Edinhvrgh  and  London  Ship- 
ping Compaay,  the  cargo  of  the  ship  that  was  sunk  and 
bst  by  the  collision,  received  the  benefit  of  the  contri- 
bution.^ ,ttjj 

(9-)     0/ general  average.  t?*^ 

The  doctrine  of  general  average  grows  out  of  the  inci- 

*  C*M.  Una  ii.  166.  Tbe  Hsrine  OrdinuiCG  of  ibe  cii;  ofRoUerdun,  in 
1731,  decUreB  iha(  the  dunage  reiuliing  from  colliaiona  of  ship*  shall  b« 
borne  eqnglly,  nniesa,  iadeed,  ihe  colliiion  happened  by  design,  or  Knjrre- 
maiiable  fault,  and  iben  the  guilt;  pirtr  m<ul  bear  ibe  whole  loee.  Ord.  af 
Bottariam,  tec.  356, 956.  Tfae  OrtUmamet «/  Hamburg,  of  1731,  lit.  8,  ii 
[o  the  KiiDe  effect,  thuugh  even  still  nanower  ia  the  eiception.  The  loas, 
under  that  oidianaca,  ia  ueened  D>  B  common  BVengB  upon  both  Teeaels, 
fnigtitB  and  cargoes,  aod  ia  lo  be  borne  one  helfb)'  each  vessel.  The  foreign 
law  and  ibe  untence  of  ■  fbreign  marine  eoiut,  in  >  oaie  of  collinaii  within 
it!  jurijdiction,  and  ia  a  proceeding  in  rem,  are  caacloaiie  aa  to  the  fact  and 
fsultlesaaess  of  the  cotliiion,  and  of  the  appoitionmeDt ;  (3  FhiUipt  an  Ja*. 
Sd  edi^  183.  Bmith  t.  Condry,  1  Heuanj'f  U.  S.  Sep.  36,)  end  wbei* 
there  ia  do  proof  of  negligence  on  the  part  of  the  maater  or  craw  of  the  di- 
tnagad  ahip,  the  iamrer  ia  liable  for  damagee  occasioned  by  coUiskiD.  Slt- 
■nu  4-  Betunie  m  Avtrage,  by  PkiUipt,  368.  Peters  *.  Warren  Ina.  Ca 
Tide  infra,  p.  303. 

k  Thb  OBW  wa«  decided  in  ihe  Home  of  Lords  in  1B34.  See  BtlPt  Cm. 
Tol.  L  580~5S3,  who  has  collected  and  digcated  the  foreign  Bulboriciaa  on 
ibeaabject.  By  tbe  English  itatute  ofSS  Geo.  III. c  159,  ship  ownen  were 
protected  from  loia  by  damage  done  to  olhei  Teaaele  without  their  fault. 
beyond  their  property  in  the  ship,  freight,  apparel  and  fumituie.  The  valuf 
of  ihe  ahip  doing  the  damage  is  tbe  price  ai  which  she  could  be  sold,  escer- 
lained  by  a  Taiaalion  and  appreiaemenL  Dobree  t.  Schroder,  3  Mylne  ^ 
Oraig,  489.  In  tbe  CBse  of  Ihe  Dundee,  it  was  held,  that  jCeAinj'  (tore*  of  a 
Greenland  ship  were  liable  to  contribute  in  compeaaaliDn  for  damage  done  to 
another  ahip  bj  colliiion,  as  a;i}>ar(<naN«M  to  a  ahip  of  that  charaoter.  Tbe 
Dundee,  1  flfg.  Adm.  Stf.  109. 
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dents  of  a  mercantile  voyage,  aad  the  duties  which  it 
creates  apply  equally  to  the  owner  of  the  ship  and  of 
the  cargo.  General,  gross  or  extraordinary  average, 
means  a  conthbution  made  by  alt  parties  concerned, 
towards  a  loss  sustained  by  some  of  the  parties  in  intei^ 
est,  for  the  benefit  of  all ;  and  it  is  called  general  or 
gross  average,  because  it  falls  upon  the  gross  amount  of 
ship,  cargo  and  freight.' 

By  the  Rhodian  law,  as  cited  in  the  Pandects, "if  goods 
were  tbro^^n  overboard,  in  a  case  of  extreme  peril,  to 
lighten  and  save  the  ship,  the  loss,  being  incurred  for  the 
common  benefit,  was  to  be  made  good  by  the  contribu- 
tion of  alt.  The  goods  must  not  be  swept  away 
•283  by  the  violence  of  the  waves,  'for  then  the  loss 
falls  entirely  upon  the  merchant  or  his  insurer, 
but  they  must  be  intentionally  sacrificed  by  the  mind  and 
agency  of  man,  for  the  safety  of  the  ship  and  the  residue 
of.  the  cargo.  The  jettison  must  be  made  for  sufficient 
cause,  and  not  from  groundless  timidity.  It  must  be 
made  in  a  case  of  extremity,  when  the  ship  is  in  danger 
of  perishing  by  the  fury  of  a  storm,  or  is  labouring  upon 
rocks  or  shallows,  or  is  closely  pursued  by  pirates  or 
enemies ;  and  then,  if  the  ship,  and  the  residue  of  the 


/  ■  FartievUr  avartgs  i>  the  same  >b  partial  lot*,  tnd  fi  to  be  borne  bf  the 
I  partiMimmediaMlf  int«resled.  Priinage  and  aeeragi,  y/iiicti  »Jt  laeaaonod 
J  in  bill*  oT  lading,  qmbii  a  imatl  oompanaailon  at  duty  paid  to  ih»  maater, 
I  ofer  and  above  the  Ireight,  for  bia  care  and  ironbia  aa  to  the  gooda.  It 
I  belongs  lo  him  of  right,  and  il  ie  not  understood  to  be  covered  by  the  policy 
I  of  ininrance.  For  these  charges,  as  well  as  for  freighj,  the  maalei  bsa  a 
lien  on  the  cargo.  Park  an  in*,  c.  6.  134.  Beat  v.  Saunden,  1  Damen  ^ 
Llefd,  183. 

*Dig.  14.  3.  I.  Thii  Kbodian  law  is  ditcuircd  in  the. Pandects  by 
Paulas,  Papinian  and  other  eminent  Iswyen.  Ii  Tonns  the  sal^ect  or  the 
disliDguished  commentatiss  of  PteJUiu  nnd  Vinniut,  in  ihe  Ireaiise  Ad  Srm 
SavUeam,  and  of  a  treatise  of  Bynketshoe«k ;  and  il  has  received  moat 
araple  illuniatiotu  in  the  disMitations  upon  il  by  numerous  other  civilians, 
among  mhom  may  bs  salacied  Emerigon  and  Abbott. 
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cargo,  be  saved  by  means  of  the  sacrifice,  nothing  can 
be  more  reasonable  than  that  the  property  saved  should 
bear  its  proportion  of  the  loss.  The  doctrine  t>f  general 
average  is  one  of  those  rules  of  the  marine  law  vhicb  is 
built  upon  the  plainest  principles  of  justice ;  and  it  has, 
accordingly,  recommended  itself  to  the  notice  and  adop- 
tion of  all  the  commercial  nations  of  the  world.  The 
title  in  the  Pandects,  De  lege  Rhodiade  Jactu,  has  been 
the  basis  of  the  ordinances  of  modern  Europe,  on  the 
subject  of  general  average  ;  and  the  doctrine  of  jettison 
■was  transplanted  into  the  Roman  law  from  the  institutes 
of  the  ancient  Rhodians.  A  jettison  is  only  permitted 
in  ca'ses  of  extreme  necessity  ;■  and  the  foreign  ordi- 
nances'* require,  that  the  officers  of  the  ship,  and  the 
supercargo,  if  on  board,  should,  if  practicable,  be  pre- 
viously consulted  ;  and  if  the  master,  in  a  case  of  false 
alarm,  makes  a  jettison,  there  is  no  contribution.  The 
master  is  responsible  for  the  due  exercise  of  his  own 
judgment  in  the  case  of  a  jettison.  He  has  the  authority, 
and  if  be  shows  a  necessity  of  the  sacrifice,  he  will  be 
excused,  whether  he  follows  the  advice  of  the  crew  or 
not.  The  crew  of  a  vessel  are  not  authorized  to  make 
a  jettison  of  any  part  of  the  cargo,  even  in  a  case  of  dis- 
tress, without  the  order  of  the  master.  This  is  the 
general  rule,  without  reference  to  extreme  cases.o  A 
regular  jettison,  says  Emerigon,  is  that  which  takes 
place  with  order,  and  without  confusion,  and  is  founded 
on  previous  deliberation.  Consultation  is  not  indispen- 
sable previous  to  tbe  sacrifice.  A  case  of  imminent 
danger  will  not  permit  it.  But  it  must  appear  that  the 
act  occasioning  the  loss  was  the  efifect  of  judgment  and 


■  Sit  Wm.  Scott,  in  The  Gridtudins,  3  Bob.  Adm.  S.  340.  , 

»  Lant  of  OUron,  art.  B,  of  WMag,  ar^  30,  31. 38.     Contulat  dt  la  Jfrr, 
me  iL  c.  99.     Cedt  dt  Cotnmeret,  arL  4ia 
<  Tbe  Nimrod,  1  ITsr*'*  Btp,  14, 19. 
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vill ;  and  there  may  be  a  choice  of  perils  when  there 
is  no  possibility  of  safety.    There  must  be  a  certain 
loss  voluntanly  incurred  for  the  common  benefit, 
*834   .and  it  'is  not  necessary  that  the  vessel  shoald  be 
exposed  to  greater  danger  than  she  otherwise 
woold  have  been.     To  avoid  an  absolute  shipwreck,  it 
may  sometimes  be  necessary  to  run  the  vessel  ashore 
in  a  place  which  appears  to  be  the  least  dangerous, 
and  that  will  form  a  case  of  general  average.*    The  ir- 
regular jettison  is  valid,  for  it  takes  place  in  the  instant 
of  a  danger  which  is  imminent  and  appalling,  and  when 
all  formality  and  deliberation  would  be  out  of  season, 
.      or  impossible.    All  acts  are  precipitate,  and  commanded 
<       by  that  sense  of  self-preservation  when  life  is  in  jeo- 
y    ^      pardy,  which  is  irresistible,  and  sways  every  consider- 
j  Z      ation.    Such  a  jettison  is  a  species  of  shipwreck,  and 
^            it  is  called  lemi-ttaiifragium.^     The  captain  must  first 
"^     P    begin  the  jettison  with  things  the  least  necessary,  the 
^      most  weighty,   and   of  least  value,   and   nothing  but 
•b    ^  .<  the  greatest  extremity  would  excuse  the  master  who 
<    ^^  should  commence  the  jettison  with  money,  and  other 
V  ^^  >>precious  parts  of  the  cargo." 
1,    ^^  

C  ^  ^      ■  Simi  V.  Gunie;  ^nd  Smiih,  4  Binmy,  513.    1  Emerigoti,  408.    Tugs 
'    ^         (Bfa,  that  during  the  siitj  yean  be  wbi  b  magistrate  in  the  Conmkl  of  the 
•       'k   1.  ^"i  *'  GenoB,  he  met  with  only  four  or  five  ceae*  of  a  regular  jetiiaon.  Mid 
'    ^     ^    .    lb«y  war«  atwpicioM  by  reasaD  of  their  Tery  formaliliea. 

'^-  .  b  OtMulat  dt  la  Mtr,  c  384.  Targa,  c.  5B.  Oieort^  Dit-  4S.  n.  38. 
^  1^  ^  ■  Cudi  dt  Cemmeret,  art.  411.  Emerigan,  tome  i.  609,  hai  beaatifuUy 
*-.  ,  illuatraled,  from  JDveuat,  the  groirlh  and  progress  of  an  irregular  jetiisOfi, 

(     ^  ^v   and  thai  imminepi  danger  and  abaorbiDg  terror  which  juatify  it.    At  fim 
*>        '  ^    the  akill  of  the  pilot  Mb: 

^  Naltam  pmdtatui  ea»i 

X^       V  L  "  SitUri*  ttnfirrtt  optm. 

-^    S^'    CaiuJIua  beconea  r«n)eH  with  terror  ai  the  danger  preaiea,  and  at  laal  br 

^  FundiU  fua  nua  nnt — 

,.'^  '        J,  Pr^tipitar*  win* pi 


.  ^/.-'  i'- 

■ ',    ./.^k^ 

'-'^ 
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Before  contribution  takea  place,  it  muat  appear  that  the 
goods  eacrificed  were  the  price  of  safety  to  the 
rest ;  and  if  *tbe  ship  be  tost,  notwithstanding  the  *2S& 
jettison,  there  will  be  no  ground  for  coDtributioo.* 
All  damage  arising  immediately  from  jettison,  or  other  act 
of  necessity,  is  to  be  a  matter  of  general  average,  and, 
therefore,  if,  in  cutting  away  a  mast,  the  cargo,  by  that 
means,  be  injured,  or  if,  in  throwing  over  any  part  of  the 
cargo,  other  parU  of  the  cargo  be  injured,  the  damage 
goes  into  general  average,  because  it  is  to  be  considered 
as  part  of  the  price  of  safety  to  the  residue  of  the  pro- 
perty.'^  So,  if  a  ship  be  injured  by  a  peril  of  the  sea, 
and  be  obliged  to  go  into  port  to  refit,  the  wages  and 
provisions  of  the  crew,  during  the  detention,  constitute 
the  subject  of  general  average,  according  to  the  decisions 
in  New- York  and  Massachusetts.^  Those  decisions  are 
supported  by  the  rule  as  laid  down  in  Beawes,''  and 
they  are  in  coincidence  with  the  law  and  practice  of 
Holland  and  France.*    Lord  Tenterden,  in  his  treatise 


*  PvthiiT,  til.  JsorMf,  n.  113.  No  eoninbutioD,  if  at  ibe  lime  of  sacii- 
fieing  the  cargo  [here  wu  no  poaibililf  of  uTing  it.  Crockett  t.  Dodge,  3 
Fairfield,  190.  Ho  loee  or  expeiuo  i*  considered  sad  applied  es  gsDenl 
mntage,  unlen  il  ku  intoiukd  to  uvb  the  icnnimog  property,  and  uoIgu 
it  iccompliahad  the  ol^ecl.  Willieina  v.  Suffolk  lu.  Companj,  U.  S.  C.  C. 
Man.  May,  1B39,  3  Sunner'j  S.  510. 

k  Miggrtthv.  Cburch,  1  Cainei'  Stp.  19G. 

*  Walden  v.  Le  Roy,  S  Csitui'  Btp.  S63.  Padelford  v.  Baardmnn,  4  Man. 
Stp.  548.  Poller  *.  Ocein  Ine.  Co.  3  Sumner,  ST.  In  PeDneylTania,  il  ii 
decided  that  the  wages  and  proviilooa  of  the  crew  during  an  embargo,  go 
into  a  gsneral  aTsrage,  and,  ai  the  Cb.  J.  obaened,  the  criterion  of  general 
aierags  ia,  when  the  expeaaea  were  "  aecoiaatily  and  unaToidabt/  incurred 
for  the  general  anfety  oflheafaip  and  cargo."  Ina.  Company  of  N.  America 
1.  Jonea  &,  Clark.  3  Binnty,  547.  The  caae  of  a  vcaaal  forced  into  port  by 
«(•  ftriU  and  damage  lo  r^fil,  would  doublleea  be  eonaidered  aa  equally 
within  the  principle.    See  infra,  p,  302. 

*  Ltx  MtreaUnia,  vol.  i.  IBl. 

*  Bicard,  nigtti  d'Amittrdam,  S80.  Emaigon,  Ttaili  da  Au.  lome  i. 
834. 
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on  shipping,*  observed,  that  the  English  law  books 
furnished  no  decision  on  this  point,  aad  he  thought  it 
susceptible  of  a  reasonable  doubt,  though  his  opinion 
was  evidently  against  the  justice  and  policy  of  the 
charge  for  contribution.  Since  he  wrote,  the  questioD 
has  been  decided  in  the  El.  B.  according  to  his  opioton, 
and  in  a  case  in  which  he  sustained  and  enforced  a 
contrary  opinion  in  his  character  of  counsel.''  The  re- 
sult of  the  decisions  in  Flummer  v.  WiUbnan,  and 
Pmoer  v.  Whitmore,^  is,  that  where  the  general  safety 
requires  a  ship  to  go  into  port  to  refit,  by  reason  of 

some  peril,  the  wages  and  provisions  of  the 
*23€    crew  during  the  'detention  are  not  the  subject 

of  general  average ;  but  the  other  oeceesary  ex- 
penses of  going  into  port,  and  of  preparing  for  the  re- 
fitting the  ship,  by  unloading,  warehousing  and  re- 
loading the  cargo,  are  general  average.^    The  costs  of 


*  Abbalt  m  Shipping,  Sth  Am.  ediL  I84G.  p.  592. 
b  Povei  T.  WhitmorB,  4  JlfoHU  j-  SeliB.  141. 

•  3  MaaU  ^  Selw.  482.  4  Hid.  141.  8.  F.  In  De  Vaui  v.  Balvidor,  4 
AdoL  ^  Eltit,  430,  Lord  Dsnman,  in  that  caes,  relied  upon  tbe  nisi  prioB 
eaae  ofFtetchaT  t.  Pole,  before  Lord  Mnoafieia,  in  1769,  nnd  cited  by  Park 
en  lot.  Tol.  i.  TO  ;  and  ilao  in  RobsrwoD  t.  Ewer,  1  Tma,  131.  He  lecmttd 
to  admit  Ihit  tbe  eipeoaee  of  wagea  and  proTinona,  in  auch  caaea,  mif  ht  go 
into  conltibDtion  as  balwent  awnen  and  freigfalm,  itiough  not  bi  againM 
tinderwriten.  In  Chailealon,  In  South  Carolina,  the  ereragD  of  proriiiona 
and  wigM  of  the  crew,  while  the  Tenel  ia  detained  in  a  port  of  neceniiy,  ia 
not  cbirged  to  the  underwritera.  The  Gngtiah  rule  is  the  one  that  prevaila. 
Union  Bank  T.  Union  Ina.  Co.,  DudUy't  Law  aad  Eq.  S.  171. 

iBeaati,  L.  M.  ISl.  jjtiodm  Shipping.SSfi.  IM  edit.  Bedford  Com. 
Idb.  Company  v.  Parker,  S  Pieli.  8,  and  Thornton  t.  U.  S.  Ina.  Companj',  3 
Fairjitld,  ISO,  eupporl  the  position,  that  the  necenaiy  ezpeoeea  of  tinlMding 
Olid  reloading  the  cargo,  when  the  venel  ia  forced  into  a  port  to  refit,  are  to 
be  bronght  into  general  aTsrage,  for  all  peiaona  eoncemed  are  interealed  in 
the  monaurei  requiaite  to  complete  the  Toyage.  Cntegtio,  the  labour  and 
board  of  the  maater  and  crew,  in  relieving  a  veaael  caat  aahore  in  a  etonn, 
are  not  the  inbject  of  general  aiarage,  or  chargeable  on  the  insurer;  ihoogh 
the  erlrs  hire  and  loea  on  the  aale  of  oulGia  are  gen«r«l  areraga.  Gile*  i. 
Eagle  loa.  Co.,  S  ibtealf't  R.  140.      Tbe  caae  of  Walden  v.  Le  Roy,  S 
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the  repairs,  so  tar  as  they  accrue  to  tbe  ship  alone  as  a 
benefit,  and  would  have  been  neceasaiy  in  that  port, 
on  account  of  the  ship  alone,  are  not  average.  Yet,  if 
the  expense  of  the  repairs  would  not  have  been  in- 
curred but  for  the  benefit  of  the  cargo,  and  might  have 
been  deferred  with  safety  to  the  ship,  to  a  less  costly 
port,  such  extra  expense  is  general  average. 

It  has  likewise  been  held,  that  the  wages  and  provisions 
of  the  crew,  during  a  capture  and  detention  for  adjudi- 
cation, are  a  proper  subject  for  general  average  ;*  while 
in  the  case  of  a  vessel  detained  by  an  embargo,  they  are 
not  so  subject,  and  are  cfaar;geable  exclusively  upon  the 
freight.^  The  French  ordinance  of  the  marine,  Pothier 
and  Ricard,  ail  agree,  that  wages  and  provisions  are 
not  a  subject  for  contribution  in  the  case  of  an  embargo; 
and  yet,  it  has  been  held,  on  the  other  hand,  by  the 
Court  of  Errors  in  Pennsylvania,  in  1807,  that 
*they  were,  in  such  case,  the  subject  of  general  *S37 
average."  In  respect  to  tbe  wages  and  provisions 
of  tbe  crew,  while  the  vessel  was  detained  at  an  inter* 
mediate  port,  by  fear  of  enemies,  and  waiting  for  con- 


Cahtf  Stp.  363,  BMnin«a,  ihit  ihoM  eipenaui,  in  ntch  a  cue,  go  inio  gen. 
eni  iTarafe  ;  aai  iherB  aeema  to  be  no  doabi  from  the  cieei,  that  wbere 
ibe  wages  and  prOTisioiu  af  tbe  crew  are  to  be  borne  by  geaenl  contribn- 
tion,  those  other  ezpenBes  are  equelt]'  a  perl  of  it.  The  larrey  to  aicerliin 
(he  □eeeeeity  and  extent  of  repain  at  a  foreign  port,  m»j  be  ordered  hy  a 
conrt  of  admiralcj,  or  by  the  American  coneul,  or  bj  peraoni  volantaril^  ap- 
pointed by  tbe  maater,  and  if  the  damages  were  ihe  reeult  of  a  peril  iosored, 
the  nnderwrilera  bear  ihe  aipenae  of  the  eamy.  Poller  *.  Ocean  Ins.  Co., 
3  Smnmr,  97.  A.  The  whole  eiibject  ii  discussed  and  the  sathorllies  col. 
Iseted  in  Ahbotl  m  Skipping,  5th  Am.  edit.  Boslon,  1646,  pp.  595—603. 

■  Sieard,  nigoet  iPAnuterdam,  3T9.  Bttulai/  Paty,  tome  It.  444.  Lea. 
venworth  t.  Del*6eld,  I  Cabtetf  Sep.  574.  Kingslon  t.  Giiard,  4  DaUM' 
Bep-VJA. 

*  Rol>ert»oa  v.  Ewer,  1  Tvrm  Sep,  I9T.  Penny  t.  New.Tork  IniDrance 
Company,  3  Caine**  Stp.  155.  M'Bride  v.  Marine  Insnrsnce  Cotnpany,  7 
Mm.  Sep.  431.    HaiTod  v.  Lewis,  3  Martitft  Lavia.  Sep.  311. 

■  iDBvanee  Compuy  of  Nonb  America  v.  Jonsa,  3  Bimay^i  Sep.  547. 
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voy,  they  were  aJlowed  to  form  the  subject  of  general 
average  by  the  courts  in  Holland,  amidst  convicting 
opinions,  and  after  very  protracted  and  esbausting  liti- 
gation.* We  cannot  but  lament  the  uncertainty  and 
confusion  which  the  contradictory  rules  on  this  subject 
have  created.  There  is  no  principle  of  maritime  law 
that  has  been  followed  by  more  variations  in  practice 
than  this  perplexed  doctrine  of  general  average ;  and 
the  rules  of  contribution  in  difierent  countries,  and  be- 
fore different  tribunals,  are  so  discordant,  and  many  of 
the  distinctions  are  so  subtle  and  so  artificial,  that  it 
becomes  extremely  difficult  to  reduce  them  to  the  shape 
of  a  connected  and  orderly  system.  The  French  jurists 
complain  that  their  ancient  nautical  legislation  lefl  the 
question  of  contribution  very  much  at  large,  and  subject 

to  arbitrary  discretion,  and  they  commend  very 
*338    highly  the  regulations  *of  the  ordinance  and  of  the 

code  Eis  just  and  equitable,  and  marked  with  cer- 
tunty  and  precision.'* 
If  part  of  the  cargo  be  voluntarity  delivered  up  to  a 


■  Bynh  Qiuut  J.  Prie.  lib.  4.  c.  35.  Brnkcrahoeck,  in  one  of  (ha  ad- 
judged cues  wh[eh  he  cites,  cnmplaiaB  tliBl  Ihe  exiiliiig  usage!  had  eilended 
contribnijon  to  eveiy  Jciud  at  dtngat,  uid  frequcDllf  comprehended  wagei 
ted  praviBons  of  ihe  crew  u  ptopei  objects  of  it,  and  thai  the  piaclicc  Dii^l 
be  abused  to  (!io  destruction  of  the  merchaat.  Hie  htstoiy  of  the  TeMlious 
liltgBtion  in  Ihese  cases  is  qtiile  carious.  la  one  of  theiUi  the  Maritime  Courl 
at  Amsterdam, in  NoTembet,  1697,  and  sgsi[i,in  Norembei,  1698,  adjudged 
that  the  wsgoa  and  proTisioDS  were  a  proper  subject  for  conlnbution.  The 
■lecisioos  were  affirmed,  on  appegl,  in  July,  1700,  and  reverted  on  a  farthei 
appeal,  in  July,  ITIO.  Oa  a  still  further  appeal  to  the  Supreme  Senate,  of 
which  Bynkershoeck  was  a  member,  after  great  discussion  and  mnefa  diviaion 
in  opinion,  the  original  deciiions  of  the  Amslerdsm  maritime  judges  were 
restored,  in  March,  1713.  Magtnt,  in  bis  £ssay  on  /nswsnee,  toI.  i.  66 — 
69,  shows  the  aDcertsinty  and  difficulty  abroad,  aa  well  as  in  England,  of 

,  settling  the  proper  items  for  a  gsneral  STerage,  aod  particularly  as  to  the 

j  wsgea  and  provisions  of  the  crew. 

k  Ord.  de  la  JUor.  tib  jltwrtM,  art.  7.  CWe,  art.  400,  401.  BmUyPtUy, 
toine  IT.  466. 
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pirate,  or  an  enemy,  by  way  of  ranaooi  or  coDtribution, 
asd  to  induce  them  to  spare  the  vessel  and  residue  of  the 
goods,  the  property  saved  most  contribute  to  the  hias,  as 
being  the  price  of  safety  to  the  rest.  The  expense,  also, 
of  nnlading  the  goods,  to  repair  damages  to  the  ship,  or 
to  tighten  her  when  grounded,  must  be  sustained  by 
general  contribntion ;  for  all  the  parties  concerned  are 
interested  in  the  measures  requisite  for  the  prosecution 
of  the  voyage.  If  the  masts,  cables  and  other  equip- 
ments of  the  vessel  be  cut  away,  to  save  her  in  a  case  of 
extremity,  their  value  must  be  made  good  by  contribu- 
tion." It  was  attempted,  in  the  case  of  Covington  v. 
RdttrU,^  to  extend  the  application  of  the  general  rule  to 
the  case  of  the  loss  of  a  mast,  in  carrying  an  unusnal 
press  of  sail  to  escape  from  an  enemy,  and  to  make  that 
tfae  subject  of  general  average ;  but  the  court  considered 
that  to  be  no  more  than  a  conimon  sea  risk.  All  casual 
and  inevitable  damage  and  loss,  as  distinguished  from 
that  which  is  purposely  incurred,  are  the  subject  of  par- 
ticalar  and  not  of  general  average." 
•If  the  ship  be  voluntarily  stranded,  to  escape    'SM 


*  Ord.it  la  iUsr.  lit.  Jvaruj,  art.  6.  VaUn't  Com,  tome  iL  165.  1£hu- 
rigam,  690,  631.    Eantieii  i.  Monro,  16  Martin't  Lmit.  Btp.  449. 

*SBm.  ^  Full.  37B.  Stiff  T.Loouiana  Suie  Ini.  Co.l8  Jlforlin,  639, 
10  8.  P.  When  s  vaael  w«g  elrnnded  near  hsr  poil  of  deMinatioD,  and  for 
■be  parpoae  of  raliaviog  her,  iba  aargo  waa  put  ialD  lighlera  and  forwarded 
to  ihe  port,  aod  daring  the  pUBS|[e  in  the  lighten,  part  of  the  cargo  was 
JBJnrad  ;  aucb  a  loaa  to  the  cargo  w  held  to  ba  a  proper  subject  of  general 
Bringe.    Lewia  t.  Wiltiami,  1  HaU't  N.  Y.  Rep.  430. 

*  BaitTigan,  loma  i.  S39,  ttatea  an  iniereaiing  cbm  to  illustnte  the  general 
docnine.  A  French  leaael,  being  pnnued  by  two  cmiseTe  of  the  esemy, 
the  nuMer,  aa  aoon  aa  it  was  dark,  hoiated  ■  boat  into  the  aea,  foTDiahad 
with  a  mast  and  aail,  and  a  IsDtem  at  the  mast  head,  and  dien  changed  his 
coarae,  and  sailed  during  the  night  wttbont  any  light  on  board  his  ahip.  lo 
the  morning  no  enemy  wsa  in  light ;  and  the  lalue  of  the  boat  (has  volun- 
larily  absndoned  for  the  common  lafety,  was  made  good  by  genertl  contti. 
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danger  from  tempests,  or  the  chase  of  an  eaemy, 
the  damages  resulting  from  that  act  are  to  be  borne  as 
general  average,  if  the  ship  be  afterwards  recovered, 
and  perform  her  voyage.*  Bnt  if  the  ship  be  wholly 
lost  or  destroyed,  by  the  act  of  running  her  ashore,  it 
has  been  a  question  much  discussed,  and  di&rent  opin- 
ions entertained,  whether  the  cargo  saved  was  bound  to 
contribute  to  bear  the  loss  of  the  ship.  In  Bradhunt  v. 
The  Colvmbian  Imurance  Company,^  the  ship,  in  a  case 
of  extremity,  was  voluntarily  run  ashore,  and  lost,  but 
the  cargo  was  saved  ;  and  it  was  Held,  that  no  contri- 
bution was  to  be  levied  on  the  cargo  for  the  loss  of  the 
ship.  The  marine  ordinances,  and  writers  on  maritime 
law,  were  consulted,  and  the  conclusion  drawn  from 
them  was,  that  the  cargo  never  cootribnted  for  the  ship, 
if  she  was  lost  by  means  of  the  act  of  running  her  ashore. 
But  in  two  subsequent  cases,  where  the  ship  was  lost 
under  like  circumstances,  it  was  decided,  on  a  like  re- 


>  Aibaii  m  Skipping,  £ih  Am.  cdiL  Soiton,  1B46,  p.  587.  In  a  com  of 
Toluntaiy  iltauding,  if  it  be  done  lo  aave  ibe  cargo,  the  damtfs  10  the  aliip 
and  cargo  ii  ibesubjscl  orgenctaj  average  ;  but  ifilwlirsaorted  loin  order  to 
save  ibe  Uvea  or  libeny  of  iha  crew,  ii  ii  piirliciilar  aveiage.  Thii  diatinelian. 
Mr.  Benacke  aafi,  ia  conformabls  to  the  pnclice  of  all  counlric*.  Baueke 
enfAci*riRnjilrtD//n(linniiiry,  S30,  331.  The  principle  is,  ibal  if  a  vesaet 
be  run  aihore  voluntariiy  tn  lave  life,  ind  ii  IobI,  and  would  uaiToidabir 
have  been  loK  wiihoat  the  act,  it  is  not  a  cnie  for  cotttribuiion  or  general 
aveisge,  for  nothing  was  lEiied,  and  no  property  sacrificed  to  aave  property. 
Bmecke,  S19.  Stevtn*  ^  Btnicie,  hy  PkUipi  an  Avtragr,  B4  Meech  t. 
Robinaon,  i  W/iartan,  360.  But  when  a  Teasel  Is  sitanded,  end  part  of  the 
cargo  fallen  on  shore  and  conveyed  lo  the  plsce  of  deslinatian  b;  land,  and 
the  vessel  Is  afterwards  recovered,  and  other  parts  of  the  cargo  reahippedand 
carried  to  the  port  of  destinatinn,  tba  owners  of  the  cargo  landed  and  cog. 
Tejred  hy  land  are  bonnd  to  conlribnle  to  the  extra  charges  and  eipaniea 
incnlred  by  [he  msstsr,  a/ltr  tht  landing  e/  mek  ear jw,  u  general  average. 
The  rule  of  equity,  reoSprocily  and  eqaality  requires  it  Bevan  t.  Bank  of 
United  Siatsa,  t  Wiarton'i  Sup.  301.     See,-  also,  Bemteki,  306,  307,  to  the 

»  9  John*.  S4p.  9.  Bppe*  v.  Tueker,  4  Call.  346.  Scadder  v.  Bradford, 
14  Pick.  13.  S.  P. 
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view  of  the  European  law,  that  the  loss  was  to  be  re- 
paired by  general  average.*    The  question,  thereloFe,  ji 
in  which  the  foreign  and  domestic  authorities  so  materi- 
ally vary,  remains  yet  to  be  definitely  settled.*" 

A  temporary  safety  is  all  that  is  requisite  to 
entitle  the  •owners  of  the  property  sacrificed  to  '240 
contributioB ;  and  if  the  ship  survives  the  dis- 
aster, and  be  afterwards  lost  by  another,  atill  the  goods 
saved  in  the  second  disaster  must  be  contributory  to  the 
original  loss,  for  without  that  loss  they  would  hav»  been 
totally  destroyed.'  Goods  shipped  on  deck  contribute 
if  saved,  but  if  lost  by  jettison,  they  are  not  entitled  to 
the  benefit  of  general  average,  and  the  owner  of  the 
goods  must  bear  the  loss  without  contribution ;  for  they, 
by  their  situation,  increase  the  difficulty  of  the  naviga- 
tion, and  are  peculiarly  exposed  to  peril.  Nor  is  the 
carrier  in  that  case  responsible  to  the  owner,  unless  the 
goods  were  stowed  on  deck  without  the  consent  of  the 
owner,  or  a  general  custom  binding  him,  and  then  he 
would  be  chargeable  with  the  loss.^ 

■  C«M  T.  Reilly,  3  Wa*h.  Or. Stp.S98.  Gray  t.WoIh, 2  Sn-y.  ^fioiel*, 
399.  In  ScDdder  v.  Bradrocd,  14  Pitk.  13,  whcra  ibe  nuatt  were  cut  away, 
twl  the  lenel  aftcrwlrdt,  nalwiltuluidiog  ihat  aacriGce,  went  ashore  tad 
waa  hNt,  it  waa  held  (hat  the  cargo  raved  wu  not  tiabls  to  a  general  sveia^B, 
far  iha  ncrifice  waa  anaTiiling. 

k  II  remaina  to  be  settled  in  the  English  law.    Abbott  on  SMpping,  Sth 
Am.  adit.  BoatoD,  pp.  590,  591.    Bui  ibis  quealion  was  finilly  aectled  in  tha  I 
Snpreme  Coorl  of  the  Upited  Stales,  in  the  case  of  ihe  Columbiin  Ina.Com.l 
paaf  V.  Aahby,  13  Ftler^  Sep.  331.    The  coart  rsTiewed  the  princi{«l| 
iDihoriliea,  foreign  and  domestic,  and  decided,  that  in  iha  esse  of  a  to1gd-1 
tary  imndinj  of  the  ihip  for  ihe  common  rafety,  and  to  aive  ihe  crew  aild        **  ' 
cargo  from  impenditig  peril,  followed  by  a  total  loss  of  ihe  ship,  bnt  wilh  ■        f 
wing  of  ihe  cargo,  a  clear  tA*ii  of  general  average  existed,  in  which  Ihe 
innirere  of  the  cargo  were  held  liable  to£onlribiile  upon  ihal  principle  lo        "^J 
the  lam  of  the  ship  and  freight.       See  ibe  esses  collected  and  eandensed  in  S 

Mhtt  en  Shlppitig,  Stii  Ani.  edit.  Boston,  1846,  p.  586,  note.  ^.   ■ 

•  Fmnius,  in  Ftckmia  ad  itgem  Rkodiam,  24G.  SSD.    B«ulay  Paty,  tome         1-. 
IT,  443.  C 

1  Cgnralm  de  2a  Mer,  c.  1S3.   Ord.  di  la  Mar.  3.  a  13.    Bmtrigon,  c  13, 
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It  becomes  an  important  inquiry  on  this  subject,  wbai 
goods  are  to  contribute,  and  in  wbat  proportions,  to  a 
Loss  voluntarily  incurred  for  the  common  safety.  The 
general  doctrine  is,  that  all  the  merchandise,  of  what- 
ever kind  or  weight,  or  to  whomsoever  belonging,  con- 
tributes. Goods  of  the  government  are  liable  to  con- 
tribute equally  with  those  of  other  shippers.  The  con- 
tribution is  made,  not  on  account  of  encumbrance  to  the 
ship,  but  of  safety  obtained,  and,  therefore,  bullion  and 
jewels  put  on  board  as  merchandise,  contribute  accord- 
ing to  their  full  value.  By  tbe  B.hodian  law,*  it  was 
deemed  just  that  all  should  contribute  to  whom  the  jet- 
tison bad  been  an  advantage,  and  tbe  amount  was  to  be 
apportioned  according  to  the  value  of  tbe  goods.  It  ex- 
tended to  the  efiects  and  clothes  of  every  person,  and 
even  to  the  ring  on  the  finger,  but  not  to  the  provisions 


tec  4SL  Smiih  v.  Wright,  1  Ctinef  Stp.  43.  Lenox  v.  IT.  I.  Company,  3 
Jokiu.  Cut.  17S.  BmOay  Paly,  tone  \r.  56fi.  Ctde  4e  Cmimtrtt,  art.  431. 
Dodge  V.  Banol,  5  GremUaf,  386.  The  Brig  Thaddeua,  4  Aforlii^a  Lmu: 
Stp.  563.  Abbott  on  Shipping,  Sth  Am.  edit.  p.  578.  Story  «n  Bailmentt, 
3S9.  JohnBtOQ  ».  Crano,  Ktrr't  JV.  B.  Eep.  356.  Wolcoii  t.  Eagle  Ins. 
Company,  4  Pick.  439,  But  if  xhty  be  laden  on  deck,  anording  ta  tie  »*- 
lent  afa  partimUiT  trade,  ibey  are  entitled  to  contribution  from  the  ahip 
owner  for  a  Ion  by  jettiion.  Goald  t.  Oliver,  4  Bingkam,  N.  C.  134.  In 
the  5lh  Am.  edit,  of  Abbott,  p.  578,  ihere  ia  a  learned  note  bf  the  EngUA 
editor.  Sergeant  Shee,  on  the  eicloaion  of  gooda  etowed  on  deck  fton  the 
benefit  of  genend  aierage,  and  the  general  rule  ia  considered  to  be  guile 
iofleiible,  Ihot  joodBao  stowed  do  not  go  into  general  ave rage.  Battbecon- 
aent  of  the  owner  would  undoubtedly  reliere  the  muter  from  reaponBibility 
for  the  toas  of  goods  Bodieposed.  In  addilioa  to  the  caae  of  Gould  v.  Oliver, 
the  caws  ofHUnTaid  v.  Hibbard,  in  the  Q.  B.  3  6aU  ^DtcSil.  3  Mami. 
^  (7. 30B,  declared  against  any  general  inflexible  rule  of  law,  that  forgooda 
etowed  on  deck  tbe  owner  Bhotild  be  excluded  from  the  benefit  of  geneni 
arcrage,  and  that  the  rule  depended  upon  ejrcumsiancea,  and  the  evidence 
of  commercial  pmh  respecting  the  magea  of  ibe  trade.  See  Aibett  on  Skip- 
ping, 5ih  Am.  edit  Bocton,  pp.  535,  536.  There  ia  the  late  atatnte  of  5 
Fict.  prohibiting  the  oaigo  of  leaaela  clearing  horn  Britidi  North  America 
between  September  and  May,  to  be  itowed  on  deck,  ir  tbe  reaeel  be  laden 
wholly  or  in  part  with  timber  or  wood  gooda. 
•Kf.  14.8.3. 
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on  board,  nor  to  the  persons  of  freemen,  whose  lives 
were  of  too  much  dignity  and  worth  to  be  susceptible  of 
ralnation.  The  modern  marine  codes  do  not  generally 
go  to  the  extent  of  the  Rho<1ian  law,  and  they  vary 
greatly  on  the  subject.  By  the  English  law,  the  wear- 
ing apparel,  jewels  and  other  things  belonging  to  the 
persons  of  passengers  or  crew,  and  taken  on 
board  for  private  use,  and  not  as  •merchandise  •241 
for  transportation,  and  the  provisions  and  stores 
for  the  crew,  do  not  contribute  in  a  case  of  general 
average.*  The  common  rule,  according  to  Magens,^  is, 
that  what  articles  pay  freight  must  contribute,  and  what 
goods  pay  no  freight  pay  no  average ;  and  that  articles 
contribute  according  to  their  value,  and  not  according 
to  weight.  By  the  French  ordinance  of  the  marine,  as 
well  as  by  the  new  commercial  code,  provisions  and  the 
clothes  of  the  ship's  company  do  not  contribute;  but 
usage  goes  further,  and  does  not  subject  to  the  charge 
of  general  average  either  clothes,  jewels,  rings  or  bag- 
gage of  the  passengers,  for  they  are  considered  acces- 
sory to  the  person.  Emerigon,  who  has,  according  to 
his  usual  manner,  collected  and  exhausted  all  the  leara- 
ing  appertaining  to  the  subject,  inclines  to  think  with 
Pothier,  that  by  strict  law  and  by  equity,  the  clothes 
and  jewels  of  passengers  ought  to  contribute.  But 
Boulay  Paty,  in  his  commentaries  on  the  new  code,  and 
in  wbich  he  draws  most  liberally  on  the  resources  of 
Emerigon,  thinks  they  ought  to  be  exempted,  and  that 
the  exisung  French  usage  is  proper.* 


*  dih»tt  M  SBfftng,  pui  3.  e.  8.  MC  14. 

k  Magtn*  an  Intta-ana,  voL  i.  63, 63. 

'  Ord.  de  Is  Mar.  Ut.  Du  Frtl.  aiL  11.  Cade  dt  Commerce,  ut.419. 
Pttkitr,  lit.  Dt*  AvitriiM,D.  a&.  l£merigvn,6tb.  Aiuloy  Poly,  iodm  ir 
Sfil,  SG3,  Id  Brawn  t.  Stapleton,  4  Btttglum,  119,  IS  B.  M»an,  334,  a  C, 
itM  gencTB)  rnla  wu  decland  to  b«,  thai  proritioM  for  tin  erew  on  board  * 
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InstrumenU  of  defence  aad  proviaions  do  not  contri- 
bute, because  they  are  necessary  to  all ;  and  yet  if  they 
are  aacrificed  for  the  common  safety,  they  are  to  be  paid 
for  by  contribution ;  nor  do  the  wages  of  scfimea  coa- 
tribute  to  the  general  average,  except  in  the  single  in- 
stance of  the  ransom  of  the  ship.  They  are  exempted 
lest  the  apprehension  of  personal  loss  should  reetnuD 

them  from  making  the  requisite  sacrifice,  and  the 
*342    hardships  and  perils  they  endure  will  entitle  *them 

to  an  ezempdoQ  from  &rtber  distress.*  If  part 
of  the  cargo  be  sold  for  the  necessities  of  the  ship,  it  is 
in  the  nature  of  a  compulsive  loan  for  the  benefit  of  all 
concerned,  and  bears  a  resemblance  to  the  case  of  jetti- 
son ;  and  if  the  ship  be  afterwards  lost,  the  goods  saved 
must  contribute  towards  the  loss  of  the  goods  sold, 
equally  as  if  they  had  been  thrown  overboard  to  lighten 
the  vessel.  In  such  a  case,  a  portion  of  the  cargo,  ac- 
cording to  Lord  Stowell,  is  abraded  for  the  general 
benefit.') 

Without  entering  minutely  into  the  doctrine  of  adjust- 
ing and  settling  a  general  average,^  it  will  be  sufficient 
to  observe,  that,  as  a  general  rule,  the  goods  sacriAced, 
as  well  as  the  goods  saved,  if  the  vessel  arrives  at  the 
port  of  destination,  are  to  be  valued  at  the  clear  net 
price  they  ^ould  have  yielded,  after  deducting  freight, 
at  the  port  of  discharge ;  and  this  rule  is  founded  on  a 


ship  «ra  DDimerenput  on  boardTarthe  pnrpcae  of  ci 

contribms  (o  u  gaaerul  averBge,  even  when  the  cargo  of  the  ihip  comiau 

only  of  puMDgen, 

■  1  Emirigen,  649. 

k  HalVt  Emirigfin  an  Maritime  Leaai,  94.  The  Grauindin*,  3  £s(.  Adat. 
Rtp.  264. 

•  Mr.  Benacka  has  diacnaaad  at  tnrge,  and  verf  ably,  [he  coniplicated  and 
difficult  aubject  ofgenenl  average,  and  Ibe  adjustment  of  it ;  and  lo  him  I 
must  refer  for  a  more  minute  detail  of  the  leatmog  vai  principlea  applic&bte 
to  the  CBie.    Frvtciflu  of  Indenmity,  c  5.  7. 
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plain  principle  oreqoky.*  The  person  whose  1ob9  has 
procured  the  sale  arrival  of  the  ship  and  cargo,  should 
be  placed  on  equal  ground  with  those  persons  whose 
goods  bad  safely  arrived,  and  that  can  only  be  by  cod- 
sideiing  his  goods  to,  have  also  arrived.  The  owners  of 
the  ship  ciontribute  according  to  her  value  at  the  end  of 
the  v(^age,  and  according  to  the  net  anwunt  of  the  freight 
and  earnings.  The  value  of  the  vessel  lost  is 
estimated  according  *to  her  value  at  the  port  of  *S43 
departure,  making  a  reasonable  allowance  for 
wear  or  tear  on  the  voy^^e  up  to  the  time  of  the  disaster ; 
and  the  practice  in  this  countiy,  or  at  least  it  is  the  prac- 
tice in  Boston,''  to  ascertain  the  contributory  value  of 
the  freight,  by  deducting  one  third  of  the  gross  amount. 
As  to  losses  of  the  equipment  of  the  ship,  such  as  masts, 
cables  and  sails,  it  is  usual  to  deduct  one  third  from  the 
price  of  the  new  articles ;  for,  being  new,  they  will  be 
of  greater  value  than  tbe  articles  lost."  The  subject  of 
the  adjustment  of  a  general  average  has  been  very  much 
discussed  in  some  of  tbe  modern  cases.  In  Leavenworth 
V.  Delqfield,^  which  was  tbe  case  of  a  vessel  captured 
and  carried  in  for  adjudication,  and  where  the  wages 
and  provisions  of  the  crew  went  into  general  average,  a 


•  Tudor  V.  Mocomber,  14  Pick.  94.  Tke  Coatolale  dtt  Sttrt,  sad  tb* 
nnge  of  dii«n  caaDUiea,  made  a  distinciion  u  to  iha  rula  of  VBluaiion,  ind 
Ihsr  took  ths  Tilue  It  lb*  pUce  of  departure,  if  the  jetliaon  took  place  be. 
fbre  ihe  middle  of  di*  JOj^ge,  and  the  valae  at  the  place  of  diecbuge,  if 
aftcrwardi.  But  tbe  ordinance  of  the  mariDe  did  not  make  any  luch  dis. 
tiaetian.  I  Emerigm,  654.  If  the  veaeel  remmi  [o  the  pott  of  departure, 
ortoaome  neighbouring  port,  the  price  of  replacing  the  goodaiacrificed,  or 
tbe  coal  price,  including  charges,  ii  the  rule  for  aelllinf  Ihe  general  averegs. 
Tudor  t.  Hocomber,  14  Fiek.  34. 

k3JH<Ma-*S(y.439. 

•  Aibatt  an  Siippiag,  5tb  Am.  edit.  60T.  8tn»g  v.  Fire  Im.  Compuy, 
11  Jaluu.  Bep.  SS3.  Simonda  v.  While,  3  feniio.  ^  Cnm.  805.  Graj  t. 
Wain,  3  Serg.  ^  SmXt,  239. 367,  358. 

4  1  CmacC  Brjk  574. 
Vol.  III.  23 
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rule  of  adjuatment  somewhat  peculiar  to  the  case  wae 
adopted ;  for  no  disaster  had  happened  to  injure  the 
vessel  or  cargo.  In  Bell  v.  Smith,*^  the  vessel  had  been 
80  deteriorated  by  the  perils  of  the  sea,  as  to  render  a 
sale  of  her  abroad  necessary ;  and  the  general  average 
was  calculated  on  the  price  she  sold  for,  and  not  on 
four  fifths  of  her  original  value,  as  in  the  preceding  case 
of  capture.  In  adjusting  the  difficult  subject  of  contribu- 
tion to  a  general  average,  one  rule  has  been  to  take  the 
value  of  the  ship  and  cargo  at  the  port  of  necessity,  or 
place  where  the  expense  was  incurred ;  and  if  there  be 
no  price  pf  ship  and  cargo  at  such  a  place  to  be  well  and 
satisfactorily  ascertained,  the  parties  concerned  may  be 
forced  to  recur  to  the  value  at  the  port  and  time  of 
departure  on  the  voyage.''    The  doctrine  of  adjustment 

underwent  a  very  full  discussion  in  Strong  v. 
*344     The  New-Tori Firemen'i  *Inturance  Company,"  and 

it  was  there  declared  to  be  the  duty  of  the  master, 
in  cases  proper  for  a  general  average,  to  cause  an  adjust- 
ment to  be  made  upon  his  arrival  at  the  port  of  destina- 
tion, and  that  he  had  a  lien  upon  the  cargo  to  enforce 
the  payment  of  the  contribution.  This  was  shown  to  be 
the  maritime  law  of  Europe.  When  the  general  average 
was  thus  fairly  settled  in  the  foreign  port,  according  to 
the  usage  and  law  of  the  port,  it  was  binding  and  con- 
clusive as  to  the  items,  as  well  as  the  apportionment 
thereof,  upon  the  various  interests,  though  settled  diflTer- 
ently  from  what  it  would  have  been  in  the  home  port. 


>  3  JakM.  Sep.  9a 

k  Ai  B  ^nenl  nils,  ibe  TaliiHtioa  of  ihe  cargo  in  the  bill  of  lading  iacon. 
cliuive  beLwsen  ihe  ovncr  of  the  (hip  and  the  owner  of  the  cargo,  in  the 
■djuatnwiit  of  a  general  average  in  the  home  port  Todor  v.  Macombar,  U 
PieL  34. 

•  11  JoiM.  Sip. 393.  Lewitv.WillUiiu.lSaa'tjr.  T.Btf.'m.  D«> 
pau  *■  Ocean  Ina.  Companr,  5  Cnoaa,  63.  U.  P. 
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The  very  same  principle  was  largely  ezamined  and  re- 
cc^ised  in  Simondt  v.  White.*  If,  however,  it  was  n<H 
a  proper  case  for  a  general  average,  and  was  a  partial 
loss  only,  then  these  cases  do  not  apply,  and  a  foreign 
adjustment,  founded  in  tnistake,  and  assuming  a  case  for 
general  average,  when  none  existed,  is  not  binding.^ 
With  respect  to  the  payment  of  the  average,  each  indi- 
vidual is  undoubtedly  entitled  to  sue  for  the  amount  of 
his  share  when  adjusted ;  but  the  English  practice  usually 
is,  in  the  case  of  a  general  ship,  where  there  are  many 
consignees,  for  the  master,  before  he  delivers  the  goods, 
to  take  a  bond  from  the  diflerent  merchants  for  pay- 
ment of  their  portions  of  the  average  when  the  same 
shall  be  adjusted/ 

•(9.)  Of$alvage.  •246 

Salvage  is  the  compensation  allowed  to  persons 
by  whose  assistance  a  ship  or  its  cargo  has  been  saved  in 
whole  or  in  part  from  impending  danger,  or  recovered 
from  actual  loss,  in  cases  of  shipwreck,  derelict  or  re- 
capture ;  and  it  often  forms  a  material  ingredient  in  the 


•  a  Bant».  4-  CtiM.  805.  DalgUih  t.  Dandwni,  5  DodI.  ^  £yi  6.  Lo- 
linf  T.  Heptane  Ins.  Cotnpanjr,  30  Pitt,  411.  Thornloo  *.  Uniied  SlalM 
Iin.  Company,  3  Fairfield,  1C3. 

k  Lenoi  T.  United  lot.  CompauT,  3  Jelau.  Cw.  ITS.  Power  t.  Wbitmon, 
4  UauU  i-  SeliB.  Ul. 

•  AUntl  9n  Sidppvtg,  pan  3.  c.  B.  lec  17.  Tbe  captain  m*j  make  tin 
giTiog  of  the  average  boad  a  coodiiion  Of  the  detivery,  and  it  ii  held  to  be  a 
iMMnable  condition  in  support  of  a  right  foonded  on  oomtaei'cial  oiage. 
Cola  T.  Barllett,  i  Miller'*  Laui*.  Etp.  130.  The  abKtlule  owner  of  gooda 
'» li«ble  to  pay  a  general  average ;  bat  if  ■  mere  conaignee,  nbo  ia  not 
ewner,  receives  ihem,  and  the  bill  of  lading  atying,  "  he  psyiiig  freight  and 
demamge,"  and  ■>  alenl  aa  to  general  average,  the  conaignee  ia  not  bound 
to  pay  tl,  diongh  he  wonld  have  been  if  it  had  been  uentioned.  fie  ii  liable 
to  pay  freight  by  retian  of  the  condition  on  which  be  receWee  the  gnoda, 
■od  which  he  agreei  to  by  receiving  ibe  good*.  Scaife  r.  Tobiat,  3  JBamm. 
f  Aielpk.  533. 
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diecuasioas  and  adjustment  which  take  place  when  a 
voyage  has  heeo  disastrous."  The  equitable  doctrine  of 
salvage  came  from  the  Roman  law  j**  and  It  was  adopted 
by  the  admiralty  jurisdictions  in  the  diSerent  countries  of 
'Europe ;  and  whether  it  be  a  civil  or  war  salvage,  it  is 
equally  founded  on  the  principle  of  rewarding  individual, 
spontaneous  and  meritorious  services,  rendered  io  the 
'  protection  "of  the  lives  andproperty  of  others  on  the  sea, 
or  wrecked  ou  the  coast  of  the  sea."  It  is  chargeable 
upon  the  owners,  who  receive  benefit,  and  who  would 
have  sustained  the  loss  if  it  bad  not  been  prevented  by 
the  exertions  of  the  salvors.  The  allowance  of  salvage 
depends  frequently  on  positive  statute  regulations  fix- 
ing the  rate,  and  the  foreign  ordinancea  contain  precise 
enactments  on  this  head,  though  savage  is  said  to  be  a 
question  o(  the  jtu  gentitim,  and  not  the  creature  of  local 
institutions,  like  a  mariner's  contract.|<  The  regulation 
of  salvage,  by  the  statute  law  of  the  United  States,  is 
confined  to  cases  of  recapture.  In  the  case  of  ship- 
wrecks, or  derelicts  at  sea,  and  rescue,  and  most  other 
cases,  the  law  has  not  fixed  any  certain  rate  of  salvage, 
and  it  is  left  to  the  discretion  of  the  Court  of  Admiralty, 
under  all  the  circumstances.  The  amount  to  be  allowed 
varies  according  to  the  labour  and  peril  incurred  by  the 


■  Salejgi,  in  poUciei  of  insurance,  uyi  Mr.  PhiUipa,  hu  ■  meinlngsoms. 
what  difTerent,  and  it  ipplieB  to  thai  pan  cf  the  cnrgo  which  rarTJTe*  the 
peril,  and  is  ssved,  and  ii  to  be  chirged  or  credited,  m  Ae  can  may  be,  oa 
ths  ndjiulnient  of  total  lones. 

t  Dig.  3.  5. 

'  The  Calrpsa,  9  Hogg.  Adn.  Stp.  SIT,  SIB.  Wsn,  J.,  in  the  B«e, 
Wan'*  Stp.  336.  The  Schooner  Emalotls,  1  Smnner,  907.  In  the  caae  of 
■  abip  Blranded  on  a  aand-bank,  in  the  SL  Lanrenee,  ijifn  eerptw  cvniuhu, 
the  BDJt  for  aalnse  waa  held  to  be  of  common  law,  and  not  of  admiraltj  jn- 
risdiciion.    StiarVt  Lawtr  Canada  Btp.  31. 

i\  Sob.  Aim.  Sep.  27B.  The  atBtuieorSandlOTict.  c.99,  anaotiFego. 
tatloru  on  the  nibject  of  Salvage,  and  lis  nnakiliul  enacuMnli  an  eipOMd 
in  the  Lav  Magatine  for  February,  1847,  art  3. 
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salvors,  the  merit  of  their  conduct,  the  value  of  the 
ship  aad  cargo,  and  the  degree  of  danger  from  which 
they  were  rescued.'  The  courts  are  hberal  in  the  al- 
lowauce  of  salvage  in  meritorious  cases,  as  a  reward, 
ibr  the  service,  and  as  an  incentive  to  eSbit ;  and  tbe 
allowance  Suctuatea  between  one  half,  one  third  and 
one  fourth  of  the  gross  or  net  proceeds  of  the  property 
saved,  but  one  third  has  been  the  most  usual  rate*'' 
In  a  case  of  derelict,  Sir  William  Scott  observed,  that 
in  no  instance,  except  where  ijie  crown  alone  was  con- 
cerned, and  where  no  cl^m  had  been  given  for 
a  private  owner,  had  more  'than  one  half  of  the  *346 
net  proceeds  of  the  property  been  decreed  by 
way  of  salvage ;  and  in  that  case  he  directed  the  sal- 
vage to  be  apportioned  among  the  crews  of  the  two 
vessels  which  were  the  salvors,  according  to  the  num- 
bers of  the  crews."    The  same  observations  were  made 


■  Tba  AqnlU,  1  Bfh.  Adm.  Btf.  3S.  The  Two  Friends,  ibid.  335.  Tbt 
Suab,  cited  in  «  note  (o  ibid.  363.  The  Willttm  Bedford,  3  Sab.  355. 
Hiraholl,  Ch.  J.,  S  Crmth't  Btp.  367.  Boud  v.  The  Brig  Con,  3  Wati. 
Or.  Stp.  90.  The  Scbuoner  Emnloue,  1  Sntaittr,  307.  Tfas  Eliubelb  uid 
Jbiib,  1  Wurt't  Srp.  35.  Bsene  t.  340  Pip  of  Copper,  1  Stori/'i  R.  3U. 
The  leading  euthoritiee  inrsipeotto  ulTige,  iDlheTiriouicBMa  of  dereliot, 
Tecaptnie,  reicue  lod  diilreei,  are  colleeied  and  clatufied  hy  Mr.  Perlcina,  iba 
American  ediior.  in  AUslt  ea  Skiffing,  Sih  Am.  ediL  Boaion,  IB46,  p.  666. 

t  If  the  owner  has  Tolanlaril;  and  &irly  entered  into  a  caoUnet  for  a  bed 
or  reuoniible  compeocation,  ibe  aenice  rendered  in  ■  marilime  case  of  dis. 
Iresi  is  ><ill  a  salvage  serrics ;  but  the  contract  is  not  held  binding  upon  the 
owner,  unleH  it  appean  that  no  advantage  was  taken,  ind  that  the  imie  of 
compensation  was  leaaonahle.  The  Schooner  Emalons,  1  iSnRiRir.  307. 
One  nithie  the  mnal  allowance  of  militai^nlnge  under  the  generallaw  of 
naltona,  aa  practiaed  in  the  Eloglish  and  American  couili,  where  the  cane  ia 
not  marked  with  anr  riuaordinary  circumatince*  of  difficoltji  or  denger. 
Ofiaiojit  of  Of  Attorntyt  Oentral,  vol.  L  436. 

•  L'Eapersnce,  I  Dad.  Btp.  46.  But  in  a  case  of  eilnotdinaty  salvage 
msrit,  in  bringing  in  a  derelici,  the  court  have  not  only  allowed  a  moietr 
for  salvage,  bnt  they  have  charged  the  coala  npon  the  other  moiety.  The 
Frances  Mnry,  3  Hagg.  Adm.  Stp.  69.  The  Reliance,  ibid.  90,  note.  Id 
the  Cbarlotla,  ibid.  361,  ifae  court  gave  tbe  original  aalmra  the  salvage  of 
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by  the  court  in  Mtuon  v.  The  Ship  Blaireau,^  and  no 
instance  was  found  in  which  salvors  were  allowed  be- 
yond a  moiety  of  the  value.  The  court,  in  that  case, 
reduced  the  allowance  mside  in  the  court  below  to  the 
salvors,  from  three  fifths  of  the  net  proceeds  of  the  ship 
and  cargo,  to  two  fifths  thereof.  In  general,  neither 
the  master,  nor  a  passenger,  seaman  or  pilot,  is  enti- 
tled to  compensation,  in  the  way  of  salvage,  for  the  or- 
dinary assistance  fae  may  have  afibrded  a  vessel  in  dis- 
tress, as  it  is  no  more  than  a  duty ;  for  a  salvor  is  a 
person  who,  without  any  particnlar  relation  to  the  ship 
in  distress,  proSers  useful  service,  and  renders  it  with- 
out any  pre-existing  contract  making  the  service  a 
duty.^  But  a  passenger,  or  an  officer  acting  as  such, 
for  extraordinary  exertions  beyond  the  line  of  bis  duty, 
has  been  deemed  entitled  to  a  liberal  compensation  as 
salvage.!!    So,  also,  in  a  case  of  extraordinary  peril,  it 


two  fiTtba  of  the  irbale  viIdb.  It  wa*  ft  cue  of  derelict,  and  of  great  mrril. 
In  caaea  of  derelict,  tbe  rule  limiliBg  tbe  aalTige  to  a  moiety  aeeim  10  be  the 
fixed  rule  ia  the  Ent;liali  admiralir  and  io  our  own.  Tbe  Fortuna,  4  Sat, 
Adm.  Sep.  193,  and  L'Esperanoe,  1  Dei.  Eep.  46.     The  Blendonhall,  iUd. 

414. 4Sl.    The  Eliloita,  3  ibid.  75.     Sows  *.  The  Bri« ,  1  Mnmet 

Btp.  ST3.  The  Ueniy  Ewbaok,  An.  Jarit,  Noa.  33.  67.  1  jhnmrr,  401. 
8.  C.  Property  ia  dcniici,  in  the  maritime  aenaa  of  the  word,  when  it  ia 
abandoned  without  hope  of  lecoTery,  or  without  an  intentiim  of  ratumjog. 
Wmt"!  Btp.  43. 

•  CraneVt  Etp.  36B. 

k  The  NepliiDe,  1  Bagg.  Aim.  Btp.  SS6.  Hobirt  t.  Drc«tLD,  10  PiUn, 
108. 139. 

•  NewDHUi  V.  Waltcra,  3  &a.  j>  PnU.  619.  Bond  *.  The  Brig  Cma,  S 
Woii.  Cir.  Btp.  80.  Caaa  t.  Le  Tigre,  3  ibid.  SfiT.  The  BrantOD,  S  Hagg. 
Aim.  Btp.  3,  note.  The  general  rule  ia,  ibal  a  aalvage  ramnneiaiioi)  ia 
giTen  only  to  the  peraona  actusll^  occupied  in  ike  aalrage  aerrice.  Tbe 
Tine,  ibid.  1.  But  where  the  aervice  bai  been  perfonned  at  aome  riak  to 
the  property  of  the  omxri,  a  portion  of  the  temnnetaiion  iua  been  allotted 
to  ^m.  In  caaea  of  civil  lalvage,  tbe  coarta  of  admiralty  do  not  rec<^DiBe 
tbe  rule  of  proportion,  but  award  an  equitable  remunetaiion.  Tboagh  tbe 
■laaier  and  orew  are  in  atncl  langnage  the  only  aalvora,  yet  iha  «tntr*  irf 
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is  admitted,  that  great  exertions  and  personal  hazard 
maj  exalt  a  pilotage  service  into  something  of  a  sal- 
vage service,  and  salvage  will  be  allowed.*  And  if  a 
ship  has  been  abandoned,  so  as  to  discharge  a  seaman 
from  his  contract,  yet  if  be  subsequently  contributes  to 
the  preservation  of  the  vessel,  he  will  be  entitled 
to  salvage.!)  As  the  *dnty  of  the  seamen  ceases  *S47 
by  capture,  any  exerlion  subsequently  and  suc- 
cessfully made  to  recover  and  rescae  the  captured  ship, 
will  entitle  tbem.  to  recompense.'  The  case  will  then 
be  withdrawn  from  the  operation  of  the  general,  if  not 
universal  principle,  that  so  long  as  the  person,  be  he  a 
seaman,  pilot  or  other  person,  is  acting  within  the  line 
of  his  duty  in  the  given  case,  he  has  no  valid  claim  for 
a  salvage  remuneration. 

The  subject  of  salvage  was  largely  discussed  in  our 


die  mItot  or  nUag  aUp  w«  alio  allowed  satnga,  and  ooa  third  bu  bean 
aaiabliahsd  u  tha  auitable  proportion  nniler  ordinary  circunuiancca.  The 
Blajreau,  3  Oranck't  Stp.  340.  Tha  Brig  Hinnany,  1  Pitn^  Adx.  Rtp. 
S4,  nolo.  Tba  Cora,  9  i&iJ.  3G1.  S  Waii.  Cir.Stp.SO.  The  Sbip  Henry 
BwbaiU,  1  SHFnnir,  400.  Tha  Salacia,  9  Hagg.  Adm.  Stp.  363.  Under- 
vrilaia  may  be  aotiiled  as  owneta  to  aalvage,  after  an  accepted  abaadon- 
meiii.  The  Ship  Henry  Ewbank,  nipra.  The  act  c^  Nev-Yoik,  of  Feb. 
19ih,  1B19,  c.  IS.  sec.  19,  (Badwhichact  waanotrepealed  by  iheNew.YoA 
Beiiaed  Statutai  of  1830,}  anthoriiei  the  Board  ol  Wardena  of  the  port  of 
New.Yorlcio  allow  to  blanch  and  depaly  pilola  a  reaaonable  reward  for 
extra  serricea  for  the  preeervaiioa  of  teaMla  in  diaireaa.    Vide  tupra,  176, 

•  Sir  WniUm  Scoit,  in  rhe  Joseph  Harrey,  1  Sob.  Adm.  Btp.  257.  Phil, 
edit.    The  Frederick,  1  Sabintm,  16. 

a  Mason  t,  Ship  Blairean,  3  Onmh't  Sep.  940.  Hobart  v.  Diogan,  IS 
Ptteri"  U.  S.  Stp.  106.  In  ihia  last  case  it  was  decided,  thai  aeamen  and 
pUois  jnajr,  in  extraordinary  caaes  beyond  the  appropriate  line  of  duty,  per- 
Ibnn  salTags  aerrice,  and  be  eniiiled  to  oompeniaiian  ai  aalvore.     Bui 

Ipilola  or  sngineeta  of  ateaoiboaia  do  not  coma  wilhiD  the  exception,  though 
the  rules  of  the  marine  law  relative  to  diaasten  at  sea,  apply  generally 
to  nangalion  by  etcamboals.  Mesner  t.  Sufiolk  Bank,  V.  S.  D.  C.  Jtfaat. 
1886. 

•  The  Two  Frieuda,  1  Bab.  Adm.  Stp.  371.    The  Beaiei,  3  Oid.  993. 
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coarts  in  a  case  of  recapture.*  The  District  Court  of 
New- York  allowed  as  salvage  one  half  of  the  value  of 
the  ship.  The  Circuit  Court  reversed  the  decree,  and 
denied  all  salvage.  The  Supreme  Court  of  the  United 
States  corrected  both  decrees,  and  allowed  one  sixth 
part  of  the  net  value,  after  deducting  the  charges.  The 
court,  in  that  case,  admitted  the  rule  to  be,  that  a  neu- 
tral vessel,  captured  by  a  belligerant,  was  entitled  lo 
be  discharged  without  paying  salvage,  on  the  ground 
that  no  beneficial  service  was  thereby  rendered,  as  the 
neutral,  acting  properly,  would,  of  course,  be  discharged 
by  the  coarts  of  the  sovereign  of  the  captor  ;  and  they  ad- 
mitted, likewise,  the  exception  to  the  rule,  when  belli- 
gerant captors  and  coarts  were  notorious  for  their  un- 
principled rapacity.  This  rule,  and  the  exception,  have 
been  frequently  declared  in  the  English  admiralty.** 
The  rule  of  British  jurisprudence  in  respect  to  recaptured 
property,  and  salvage  thereon,  is  to  give  the  benefit  of 
the  rule  applicable  to  recaptured  property  of  British  sub- 
jects to  allies,  until  it  appears  that  they  act  upon  a  less 
liberal  principle,  and  then  the  allies  are  treated  accord- 
ing to  their  own  measure  of  justice.*  The  same 
•248  rule  has  been  •adopted  by  statute  in  this  country,* 
and  is  founded  on  the  immovable  basis  of  recipro- 
cal justice. 

Though  the  contract  of  seamen  be  not  dissolved  by 
shipwreck,  and  it  be  their  duty  to  remain  and  labour  to 
preserve  the  wreck  and  fragments  of  the  ship  and  cargo, 
yet  they  may  be  entitled  to  recompense,  by  way  of  sal- 

■  TslboiT.  SeBmaD,  1  Cranch'tlltp.}. 

.  The  WarOnikan,  2  Itob.  Aim.  Btp.  399.    The  C«rli.ttB,  5  »W,  54. 

•  Tbe  Sanla  Cruz,  I  Fol.  Adm.  Ftp.  43.  The  Briliah  eijilor,  Seigetnl 
Shee,  in  Abbott  on  Shipping,  5ih  Am.  edii.  p.  G99,  bb^s  thai  this  case,  the 
■V  Santa  Crnz^ii  a  moat  finished  model  of  judicial  eloquence.  See,  also,  i«pra, 
vol.  L  113.   ^ ■    .    -  - 

'  Act  afOmgnf,  March  3d,  1800,  c  14.  'aac.  3. 
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vage,  for  their  pecaliar  serricea.  The  vagee  recovered 
in  the  case  of  shipwreck  are  in  the  nature  of  salvaget 
and  form  a  lien  on  the  property  saved.  The  character 
of  seamen  creates  no  incapaci^  to  assame  that  of 
salvors;  and  were  it  otherwise,  it  would  be  mischievous 
to  the  interests  of  commerce,  inconsistent  with  natural 
equity,  and  would  he  tempting  the  unfortunate  mariner 
to  obtain  by  plunder  and  embezzlement  in  a  common 
calamity,  what  he  ought  to  possess  upon  principles  of 
justice.  Tbe  allowance  of  salvage  in  such  cases  is  and 
ought  to  be  liberal ;  not  less,  in  any  case,  than  the  wages 
would  have  amounted  to;  and  even  an  additional  re- 
compense should  be  made  in  cases  of  extraordiuaiy 
danger  and  distinguished  gallantry,  where  the  service 
was  much  enhanced,  by  the  preservation  of  life,  and  the 
great  value  of  the  property  at  stake.' 

(10.)  Of  tAe  Jtwoltirton  oftht  contract  <^  affreightmeiu. 

The  contract  of  affreightment  may  be  dissolved  with- 
out execution,  not  only  by  the  act  of  tbe  parties,  but,  in 
many  cases,  by  the  act  of  tbe  law. 

If  the  voyage  becomes  unlawful,  or  impossible  to  be  Ia^  i^*  f*-  ^ 
performed,  or  if  it  be  broken  up,  either  before  or  after  it      -  ^  /^    ) 
has  actually  commenced,  by  war  or  interdiction  of  com-  0 

■The  Two  Catharine!,  3 3bm>'t  Jfep. 319.  Tbe  Court  of  Admiraltrt 
baa  no  power  of  tamananting  ihe  mere  praaaTratian  of  life  ;  but  if  It  be  ^ 
connected  with  the  preaemlion  of  property,  it  Tonne  a  high  ingradient  of 
merit  in  the  allowance  of  aalTaga.  1  Hagg.  Aim.  Stf.  83.  ISG.  If  the 
aeanian  remain  hj  the  ahip,  and  «ieK  themselTe*  to  the  ntmoil  to  ene  a* 
meeh  aa  poeaibla  from  the  wreek,  they  are  entitled  lo  their  fall  wages,  if 
anongfa  be  aavedfiH'  the  parpoea ;  and  the  [aw,  front  moti  Tea  of  policy,  allow* 
them  a  further  reward  in  the  nalare  of  lalTage.  The  leag**  atv  to  be  paid 
ezcloaiTetj  from  the  materiela  of  the  ahip  ;  bat  the  ttlvagt  it  a  geaetal 
charge  upon  the  whole  maaa  of  property  aaved,  and  it  oti(ht  not,  in  and 
aa«M,  M  be  laaa  thai)  the  olpenaaa  of  their  relnm  home.  Tfaf  Dawn,  ITart'* 
Stf.  485,  and  the  aame  eaaa  redecided  and  illnitraled  with  great  force  in  ihe 
Dialriet  Ooorl  of  Maine,  Febmarr  Term,  1841.  Jmerien  Janet  for  Octo- 
ber, 1841,  p.  3i<. 
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mercewitb  the  place  of  deatination,  tbe  contract 
is  dissolved.*    There  ia  *iio  difiereace  in  prin- 
.    ^  ciple  betwecD  a  complete  interdiction  of  com-  - 

.  ?  merce,  wliich  prevents  tbe  entiy  of  the  veasel,  or  a  par- 

^  ^_    .   tial  one  in  relation  to  tbe  merchandise  on  board,  which 

>^  '  .  ^  prevents  it  being  landed.    The  contract  of  affi%igbt- 

>'  ^  ment  in  respect  to  the  goods  is  dissolved,  for  the  shipper 

^  *-   ^  cannot  demand  tbe  delivery  of  the  goods  if  the  landing 

of  them  would  expose  tbe  vessel  to  seizure.^    And  if 

the  voyage  be  broken  up  by  capture  on  the  passage,  so  * 

as  to  cause  a  complete  defeasance  of  the  undertaking, 

the  contract  is  dissolved,  notwithstanding  a  subsequent 

*    recapture."    So,  if  there  be  a  blockade  of  the  port  of 

destination,  by  means  of  which  a  delivery  of  the  cargo 

becomes  impossible,  and  tbe  vessel  returns  to  the  port 

of  departure,  the  voyage  ia  defeated  and  tbe  contract 

dissolved.^ 

But  a  temporary  impediment  of  tbe  voyage  does  not 

work  a  dissolution  of  the  charter-party,  and  an  embargo 

has  been  held  to  be  such  a  temporary  restraint,  even 

^though  it  be  indefinite  as  to  time.*    The  same  conatruc- 


•  Liddard  v.  Lopei,  10  Eatt'i  Rtp.  63G. 

»  Patron  t.  Silra.  1  UUUi'$  LouU.  Btp.  9T1. 

•  ThaHinia,3 Sab.  Aim.  Sep.  IS9.    CtptaniattnototUMeKipttfatU 

(diNolTe  tbe  contnct  of  affrei^tniaiit  or  wBges.  It  lupeDdi  it  dnring  tbe 
ptiiB  proccBdingi,  Bad  il  reittachm  upon  ■  recaptura,  wbieh  confen  a  title 
M  nlrace  anly,  and  reatona  and  does  not  eilingniah  the  rigfala  of  nantTala. 
Tbia  ia  iho  senoral  rule,  and  il  ia  well  aoatuned  bjr  Mr.  Juatiee  StoiT,  in  iha 
eaie  of  tbe  Sbtp  Hooper,  in  tbe  V.  S.  C.  C.  liata.,  MarTenn,  1BS9,  S&a»- 
mtr,  546,  <>□  tbe  ordinarf  princlplea  of  commarciil  law,  id  oppoaition  to  aoma 
of  tba  admiralty  deciaiona  of  Lord  Slowell,  which  proceed  upon  raibar  pa- 
enliat  end  enlarged  diaeretion  in  tba  admiaiatratian  of  inlenulianal  law  and 
poller  ■!>  priM  eaiM.  Bee  aleo  Bpafiord  t.  Dodge,  14  itba*.  it  79.  Tba 
Eliwbelh,  I  Pelrr**  Adm.  S.  I2d. 

1  Scad  T.  Libbr,  9  JefaM.  Stp.  336.    Tbe  TaleU,  6  Bat.  Adm.  Bt^ 
177. 

•  Hadler >■  Clarice,  8  TtnH  Sep.S5i.    H'Bride  t.  Marine  Lia.  Companf, 
5  UkM.  Btp.  306.    BayUei  t.  Feltyplaoe,  7  Mam.  Stf.  395. 
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tion  u  given  to  tbe  legal  operation  of  a  hostile  blockade, 
or  inYestment  of  the  port  of  departuie,  upon  the  contract. 
It  merely  suspends  the  performance  of  it,  and  the  voy- 
age must  be  broken  np,  or  the  completion  of  it  become 
unlawful,  before  the  contract  will  be  dissolved.'  If  the 
cargo  be  not  of  a  perishable  nature,  and  can  endare  the 
delay,  then  the  general  principle  applies,  that  nothing 
but  occurrences  which  prevent  absolutely  the  executbn 
of  the  contract  wiU  discharge  it.  The  parties  must 
ivait  until  those  which  merely  retard  its  execution  are 
removed.  The  commercial  codeof  France**  de- 
clares, that  if,  before  tbe  'vessel  sails  on  her  *S60 
Tcysge,  an  interdiction  of  commerce  wiUi  the 
coDQtry  to  which  she  is  bound  takes  place,  the  charter- 
par^  is  dissolved,  though  it  would  be  otherwise  if  a 
nq>erior  force  hinders,  for  a  time,  the  departure  of  the 
ship,  or  if  she  were  detained  by  superior  force  during 
the  voyage. 

In  parting  with  the  subject  of  this,  and  of  the  two 
preceding  lectures,  I  readily  acknowledge  the  free  use 
that  has  been  made  of  Lord^Tenterden's  excellent  'fi-nrt^eh^ 
treatise  on  maritime  law.  It  has  been  the  basis  of  oKakCc^ 
the  compilation,  and  it  was  impossible  to  find  any 
other  model  so  perfect,  or  to  make  any  material  im- 
provement upon  it.  It  is  equally  distinguished  for 
practical  good  sense,  and  for  extensive  and  accurate 
learning,  remarkably  compressed,  and  appropriately 
applied.*    Another  work  from  which  I  have  derived 


>  Palmer  r.  LoriUan),  16  Aia*.  Btf.  348. 

k  CM(  A  Commntt,  irt.  976,  377. 

■  The  7th  Eogliih  edit,  of  Aibatt  snSHippiii;,  bf  SeiBeantBhse,  sod  the 
Mh  Am.  edit,  by  Mr.  Peikim,  whieli  incladei  the  notei  of  the  other  edillou 
and  tboM  of  the  late  Mr.  JiulicBBlarj,  contain  afollaDdelaborale  view  of  the 
law,  with  all  iti  lata  additions  and  improvenieaia,  both  in  England  and 
Anariea,  on  thia  moat  inlereating  bead  of  eotnmercial  jniiipnidancs.  Bat 
iha  grifiiial  laxi  haa  become  almoat  oratwhelmed  hj  Minotatieiu,  and  tha 
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mucb  asBifltance,  is  Mr.  Holt's  view  of  tbe  English  uavi- 
gation  laws  and  of  maritime  contracts.  He  has  followed 
in  the  track  of  Lord  Tenterden,  and  with  great  credit 
to  himself.  His  worit  is  wholly  free  from  the  eoGum- 
brance  of  foreign  learning  on  the  same  sahject.  This 
omission  gives  the  appearance  of  a  dry  practical  cha- 
racter to  the  work,  but  tbe  reading  of  it  becomes  qnite 
interesting  by  reason  of  the  clearness  of  its  analysis,  tbe 
precision  of  its  principles)  tbe  perspicuity  of  the  style, 
and  the  manly  good  sense  of  the  author.  The  intro* 
ductory  part  is  particularly  excellent,  for  it  contains  a 
very  condensed,  yet  comprehensive,  and  perfectly  accu- 
rate view  of  all  tbe  principles  in  the  work,  entirely  dis- 
mbarrassed  from  adjudged  cases. 

No  one  can  observe,  at  first,  without  surprise,  how 
extensively  and  closely  subsequent  writers  follow  in  tbe 
footsteps  of  those  who  preceded  them ;  but  when  we 
come  to  study  the  same  topics,  handled  so  oilea  by 
master  spirits,  we  perceive  tb^  this  must  necessarily 
be  tbe  case,  in  ethics  and  in  law,  where  discoveries 
are  not  to  be  made,  as  in  tbe  physical  sciences.  Tbe 
entire  region  of  ethical  and  municipal  jurisprudence  has 

been  amply  eiplored,  and  with  more  than  a 
*S61    *Denham  or  a  Parry's  success.^    Panseiius  was 

the  original  author  of  the  substance  of  Cicero's 
o^et,  as  Cicero  himself  acknowledges ;  and  that  con- 


wbola  nilqoct  will  tooa  requirs,  ifiuch  iccumulMiani  an  to  prmeed,  to  be 
n-dtgasted.  The  firat  editioQ  of  Abbott,  in  1809,  waa  a  beantirul  model  of 
Mneiwneaa  and  aimpliciif. 

■  In  ibe  iroDienw  collection  whidi  waa  pnbliihed  at  Amslgrdatn  in  16G9, 
of  the  Tarinui  worka  of  Straecha,  Sanurna  and  othera,  on  nandcat  aod 
marilime  BUb]eet*,  ire  have  laborioua  eauri,  replete  with  obaoleie  tearning, 
on  diffeieni  branchei  of  commereial  law,  of  no  leaa  than  twaotf  Itilitn 
Biviliu»,  whoM  work*  are  now  totallf  forgotten,  and  elen  ifaeir  Tet;  namea 
hate  becotne  obecnred  by  the  oblivLaa  of  time.  Subeeqaent  driliana  nay 
Iwve  enotcd  xaiely  tomw  from  the  matter  which  iheit  rnina  have  fumiahed. 
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BUmmate  work,  in  its  turn,  became  the  finindatioD  of  all 

that  Orotiust  Pufiendorfi  Cumberland,  and  a  thonsand 

other  writers,  have  laid  down  as  the  deductions  of  right 

reason,  concerning  the  moral  duties  of  mankind.    No 

person  would  think  of  compiling  a  code  of  ethics  without 

at  least  visiting  the  shades  of  Tuaculnm,  and  still  less 

would  bethink  of  erecting  a  temple  of  jurisprudence, 

without  adorning  it  with  materials  drawn  from  the 

splendid  monuments  of  Justinian,  or  the  castellated 

remains  of  feudal  grandeur.    The  literature  of  the  pre-  ^        r  rt 

sent  day,  "  lich  with  the  spoils  of  time."  instructs  by  W'*^^  **Cf 

the  aid  of  the  accumulated  wisdom  of  ages. 

CM  /f  iy.  X^"*^    ^ 
Y^^  J  £.J,  c^l^/r;  /    < — 
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LECTURE  XLVin. 

CV;  t    ^  OP   THB   LAW  OP   HABINB   unVKASOK. 

Maiuhb  insurance  is  a  contract  whereby  one  par^, 
for  a  stipulated  premium,  undertakes  to  indemnify  Uie 
other  against  certain  perils,  or  sea-risks,  to  which  his 
ship,  freight  and  cargo,  or  some  of  them,  may  be  ex- 
posed, during  a  certiuD  voyage,  or  a  fixed  period  of 
time. 

In  the  consideration  of  a  title  iu  the  law  of  such  ex- 
tensive concern,  and  upon  which  so  many  learned  vol- 
umes have  been  exhausted,  it  has  been  found  difficult 
to  bring  the  sabject  within  manageable  limits,  and  suit- 
ably restricted  for  the  object  of  these  lectures.  It  has 
been  my  endeavour  to  state  the  leading  principles  of 
the  contract,  and  to  dwell  upon  such  parts  only  as  are 
best  adapted  for  elementary  instruction. 

The  subject  will  be  considered  under  the  foUowtng 
arrangement:  (I.)  Of  the  formation  and  subject  matter 
of  the  contract.  (11.)  Of  the  voyage  in  relation  to  the 
poUcy.  (III.)  Of  the  rights  and  duties  of  the  insured 
in  case  of  loss. 

I.  Cy  the  formation  and  t^ect  matter  of  the  contract. 

(1.)  0/ the  parties. 

All  persons,  whether  aliens  or  natives,  may  be  in- 
sured, with  the  exception  of  alien  enemies,  for  it  is  a 
contract  authorized  by  the  general  law  and  usage 
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of  nationa.*  It  was  'for  a  long  time  an  unsettled 
question  in  the  English  law,  whether  the  insur- 
ance of  enemy's  proper^  was  lawful.  In  the  year 
1741,  a  bill  was  brought  into  Parliament  to  prohibit  in- 
surances on  the  properly  of  the  subjects  of  France, 
then  at  war  with  Great  Britain  ;  and  the  propriety  of 
such  a  restriction  was  much  discussed,  and  the  bill  wob 
dropped.  But  in  1748,  such  a  bill  passed  into  a  law.^ 
It  prohibited,  under  a  penalty,  the  assurance  on  ships 
or  merchandises  belonging  to  France  ;  and  the  contracts 
for  such  policies  were  declared  void.  The  statute  of  33 
Geo  III.  c.  27,  was  to  the  same  efiect,  though  much  more 
severe  in  its  penalties.  Those  statutes  were  temporary, 
and  applied  only  to  the  then  existing  war ;  and  they 
lefl  the  question  still  undecided  as  to  the  legality  of  such 
insurances  independent  of  statute. 

Lord  Hardwicke,  in  the  year  1749,  declared,*  that 
there  had  been  no  determination  that  such  insurances 
were  unlawful,  and  that  it  might  he  going  too  far  to  say, 
that  all  trading  with  enemies  was  unlawful,  and  that 
there  had  been  several  insurances  of  that  sort  during  the 
war  of  1741.  But  in  Brandon  v.  Neibitfi  the  Court  of 
K.  B.  gave  a  fatal  wound  to  the  opinion,  that  the  insur- 
ance of  enemy's  property  was  lawful,  though  that  opin- 
ion had  received  considerable  currency  under  the  sanc- 
tion of  the  great  name  and  influence  of  Lord  Mansfield.* 
It  was  certainly  without  any  just  foundation,  either  in 
the  English  law,  or  in  the  established  policy  and  prin- 
ciples of  the  law  of  nations.     That  case  was  a  suit  on 


■  Polhisr  lanni  il  a  contract  du  Vnil  dtt  Gtiu. 
t8tBl.31G«o.IL€.  4. 

*  Henkte  v,  Tb«  Royal  Elichange  AHnriDca  Company,  I  Vttty't  Sep, 

n. 

<G7Vrm£tp.33. 

•  As  Ml  PIbdoU  V.  FleUhar,  1  Pomg.ail.    Giil  t.  H«Mn,  1  Tirm.a*- 
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a  policy  of  inearance,  brought  in  the  name  of  an  Eng- 
lish agent)  for  hia  principal,  who  was  an  alien  enemy ; 
and  it  was  adjudged,  that  do  action  could  be  maintained 
either  by  or  in  favour  of  an  alien  enemy.  The 
*SSS  case  o(  Briitow  t.  Towen*  'was  still  more  di- 
rectly on  the  point,  and  the  legality  and  expedi- 
ency of  insurances  of  enemy's  property  were  discussed 
very  much  at  large,  and  with  great  ability  and  learning. 
The  decision  of  the  court  was  put  upon  the  strict  ground, 
that  the  insurance  of  enemy's  property  was  illegal, 
and  no  action  could  be  sustained  on  such  a  policy.  A 
distinction  was  afterwards  taken  in  Bdl  v.  Gilton,^ 
where  it  was  held,  that  the  insurance  of  goods  purchased 
in  an  enemy's  country  during  war,  by  a  British  agent, 
and  shipped  for  British  subjects,  was  a  lawful  insurance. 
But  every  distinction  of  that  kind  was  subsequently 
abandoned ;"  and  in  the  case  of  insurances  on  French 
property  previous  to  war,  they  were  held  not  to  cover 
a  loss  by  British  capture  after  the  war  was  renewed, 
even  though  the  action  was  not  brought  until  after  the 
restoration  of  peace.  It  was  declared,  that  an  insui^ 
.aace  of  enemy's  property,  as  well  as  all  commercial  in- 
tercourse with  the  enemy,  was,  at  common  law,  un- 
lawful, and  that  an  insurance,  though  effiscted  before 
the  war,  made  no  difference,  as  a  foreigner  might  utber^ 
wise  insure  previous  to  the  war,  against  all  the  evils 
incident  to  the  war.  Insurances  of  enemy's  property 
had  been  indulged,  but  never  were  legal.  The  judicial 
language  at  last  was,^  that  such  insurances  were  not 


'  6  Tirm  Sep.  35. 
»1Bm.  ^Pi(U.345. 

•  Furtado  v.  Eogara,  3  Eft.  ^  Full.  191.     Gamba  v.  Le  H«iarier,  4 
Eatt't  Sep-  40T.    BrendoD  v.  Curling,  ibid.  410. 

•  Lord  ElleDboroDgh,  KeUnei  t.  Ls  Mesurier,  4  £m('«  Stf.  396.     Lord 
Enfcioe,  Ex  parte  Lee,  19  Vttty't  Stp.  64.    Propertr  liable  to  eaplure  and 
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only  illegal  and  void,  but  repugnaot  to  every  principle  of 
public  policy.  The  former  opinion  in  &vour  of  the  ex- 
pediency of  such  insurances)  bad  never  yet  produced 
one  single  Judicial  determinatioD  in  favour  of  their  le- 
gality. 

All  the  continental  ordinances  and  jurists  concur  in 
the  illegal}^  of  such  insurances.^  Bynkershoeck, 
in  a  chapter  *devoted  to  the  consideration  of  this  *366 
question,  concludes  that  the  reason  of  war  abso- 
lutely requires  the  prohibition  of  ineurance  of  enemy's 
property ;  because,  by  assuming  aucb  risks,  we  promote 
the  aiaritime  commerce  of  the  enemy.  Valin  considered 
that  insaring  enemy's  property,  and  trading  with  the 
enemy,  was  substantially  the  same  thing ;  and  he  truly 
observed)  that  when  the  English,  in  the  war  of  1766, 
insured  French  ships  and  cargoes  which  were  captured 
and  condemned  as  prize  of  war,  and  paid  for  by  Eng- 
lish underwriters,  the  nation  only  took  with  one  hand 
what  it  restored  with  the  other.'' 

The  doctrine  of  the  European  law,  on  this  subject, 
was  extensively  discussed  and  explicitly  recognised  in 
New-York,  in  the  case  of  Gritwold  r.  Waddington;*  and 
as  that  doctrine  is  founded  on  the  same  principle  of  ge- 
neral policy  which  interdicts  all  commerce  and  trading 


coaGaotioa  in  vn  aa  beloDpiiC  to  ihc  enimy,  catrnoi  be  lawiiilljf  innired 
within  [he  JiuiBdicliaa  of  Ihe  caplaring  power.  The  policy  is  void  ia  its  in- 
ceptioD.or  becometso  from  ihe  lime  die  propartf  is  linpretMd  wiihft  hoadla 
■lancter.     Vtur  m  /nraranM,  vol.  i.  430. 

*  Tbe  ordinaneee  of  BarcelooB,  si  early  u  14B4,  detlareil  lach  inmuaneet 
Toid.  Contalat  d«  IaJirn-,par£inicW,tonie  iL  717.  See,  alao,  £*  GviilDtt, 
c.  3.  uc.  5,  in  Claxac,  Ut  el  CnHami!*  de  la  Mir,  197,  ediL  1671.  Ord.  af 
SUtkiolm,  of  1756.  3  JVe^es*,  357.  Ord.  of  tie  Stele*  General  of  the 
SetkaUnd*,  in  1639, 1 657, 1665,  and  1669,  cited  in  BgjA.  Q.  J.  Pai.  lib.  1. 
c  91.    Emerigen,  dti  Att.  tome  i.  13B. 

k  ValMi  Cam.  lome  ii.  33.  See  *aL  L  lee.  4,  how  t»r  •  foreign  domieil* 
comminicalei  to  a  ciliiea  ilie  dlMbUitiea  of  an  alien  eDemr. 

•  16  Jehnt.  Stp.  438. 

Voi»  m.  S4 
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with  the  enemy,  in  time  of  war»  it  may  be  considered 
as  the  established  law  of  this  country. 

With  respect  to  persons  who  may  be  insnrers,  the  rule 
of  the  common  law  prevails  with  ns ;  and  any  individo- 
als,  or  companies,  or  partnerships,  may  lawfully  become 
insurers ;  and  we  have  no  incorporated  companies,  like 
those  of  the  Royal  Exchat^e  AttvroMe  and  the  Loaioii 
Atnurance  companies,  with  the  monopoly  or  exclusive 
right  of  making  insurance  as  a  company  or  partnership 
on  a  joint  capital.  Each  part  owner  may  insure  for 
himself,  and  may  act  his  pleasure  as  to  the  insurance  of 
his  individual  propordoa  of  interest.'  During  the  cdo- 
nial  government  of  this  country,  as  well  as  for  the  first 
fideea  or  twenty  years  after  the  peace  of  1788,  the  busi- 
ness of  insurance  was  almost  entirely  carried  on 
"367  by  "private  individuals,  each  taking  singly  for 
himself,  and  not  i»  tolido,  a  risk  to  the  amount  of 
his  subscription^  But  incorporated  companies  began 
to  multiply  and  supplant  private  underwriters,  and  the 


*  A  policy  is  Dot  diTiiibls,  and  if  bad  iu  pvt.  ii  ii  bul  in  Iota;  and  if  Toid 
in  it*  inception  u  to  ona  <^  th«  awuen,  it  i«  Toid  m  Io  all.  Parkia  t.  Dick, 
11  Buf*  B.  BOSL  Camalo  t.  BritMD,4£.  ^  A.  ISl  Lord  Kaoyoa,  ia 
Bird  V.  Figon,  cited  in  I  PhiUif*  an  Int.  91.  Clark  *.  Frotaciion  loa.  Co. 
1  jSE«r^«  R  109.  !□  Eeii  t.  Ardrade,  6  T^afm,  496,  it  waa  decided,  (bat 
if  part  of  the  goodi  were  lawfol  and  the  residue  not,  the  gooda  notaatyect  to 
forfeiture  vere  protected  by  the  policy,  Bat  ibe  rule  is  loo  well  eetiled  (o 
1>«  diatnrbad,  that  the  partial  illegality  of  an  entire  contract  reodars  ibc 
whole  void,  and  it  appliea  aa  well  to  the  conliael  of  iuaurance  aa  to  olhan. 
The  mora  eqaitable  rate  that  the  policy  ii  void  only  aa  to  the  ilfegal  patt, 
ptCToila  in  France.  Fothitr  an  Int.  n.  44.  Dtur  «■  Inturamet,  334 — 33T. 
393.  Mr.  Daer  ia  for  confining  the  aeverity  of  the  Eagliih  rule  to  contract! 
of  inaaranca  oeceaaarily  entire,  and  not  Boaceptible  of  being  mated  aa  dia> 
linct  and  HT«r«L 

k  Ae  early  aa  173G,  Fianda  Rawle,  of  Philadelphia,  proposed  Iho  eatab. 
lishmem,  under  lagialaliTe  sanction',  of  a  marine  inauraoca  office.  Ttiia  he 
did  in  a  email  Tolome,  printed  by  Dr.  Franklin,  and  the  firat  book  he  ever 
printed.    9ee  App.  lo  Hr.  Wharton's  Memoir  of  the  late  William  Rswle, 
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business  of  iosurance  in  the  United  States  is  now  car- 
ried on  almost  exclusively  by  incorporated  companies. 
Individuals  and  unincorporated  partnership  companies 
are  Htill  at  liberty  to  cany  on  the  business  of  iasurance 
to  any  extent  they  please,  and  the  success  of  any  such 
cocnpetition  with  the  incorporated  companies  would  de- 
pend upon  the  ability  to  command  confidence,  and  the 
judgment  and  skill  with  which  the  business  was  con- 
ducted.'    - 

(S.)  Of  the  temu  and  tvhject  o/tkepoliq/,  and  the  force 
ofvtage  thereon. 

If  the  ship  be  specified  in  the  policy,**  it  becomes  psirt 
of  the  contract,  and  no  other  ship  can  be  substituted 


■  MariiM  insunnca  wu  lomBiir  ■  lawful  bulneM  io  New. York,  eqmllT 
open  to  all  the  world ;  bat  in  1B9S,  the  logMlBtare,  byalataM,  {Lav*  of  Nt». 
Tori,  teat.  59,  c  33G,]  piohibiied  marine  inaurance,  ae  landing  on  rMpOD-, 
denda  or  baliomrj,  efiectad  within  the  atale,  ta  all  penons  and  companieil 
naiding  in  any  foreign  eoDtiltj,  aeling  bj'  anj  afeat  bete.  Fenona  andl 
aMociatioaa  in  other  itataa,  effeetins  aoch  ioaonDcaa  in  New- York,  wwe 
taxed  ten  per  cent,  on  their  premionu.  The  aame  check  and  proMbilion 
applie*  to  imaruiceB  in  New. York  againil  fire.  N.  Y.  Smitd  SlatuUit 
tdI.  i.  714.  See  fnrtber,  iitfrm,  p.  371.  The  itatnte  law  of  Pennirlmiia 
alao  prahibilB  all  kinda  of  ininrance  hj  fonign  corpotrntiona  or  couipaniea 
within  the  atate.  Pardei^t  Dig.  545.  The  law  in  Hanacbnaaits  ii  more 
libenil,  end  it  allowi  iaoorporated  ioaaranee  eonpuiea  in  other  atatea  and 
in  foTeign  eountriea  to  inanre  bj  their  a|[enti,  upon  camplianes  with  certain 
eondilion*  intended  to  gaud  agoinat  abUM.  Act  af  1816,  and  Btvi*td  Stat- 
ute* ef  1635.  Every  incorponted  iaaurance  companj  in  Maaaachnietu  mar 
inanre  veMele,  frei^l,  monefigooda  and  effects,  and  agaiaai  captiviir  of 
peraona,  and  on  the  life  of  an;  pelaon  at  aaa,  and  on  money  lent  apon  bot. 
tomry  and  reapondentia,  and  agsinet  fir» :  on  dwelling  houaea  and  other 
bnildingg,  and  on  merebandiae  or  other  property  within  the  United  Staiea. 
SUtttt*.  1817.  1819.    Baritad  StatmUt,  1635,  part  1.  tit.  13.  c.  37.  sec.  9. 

>  A  policy  of  iiuiuknee  mnat  be  in  writing,  according  to  nnifotm  naage  and 
preedcB,  and  tbi*  i«  apeeially  required  by  thealatntaaf  350enge  III.,  and  by 
moat  of  the  foreign  ordinancas.  Printed  forma  of  policies  are  lUUTeimlly  in 
Dae.  Burr  o»  Iiuiiranet,  toI.  i.  60.  G9  and  S4.  o.  3.  There  are  aaid  to  b« 
tix  essential  parts  to  etery  policy:  1.  The  pirties.  9.  The  premium. 
3.  The  mbjecl  iossiod.    4.  The  amoani  iasiu«d.    S.  The  liaka.    6.  The 
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without  necessity ;  but  the  cargo  may  be  shifted  from 
one  ship  to  another,  if  it  be  done  from  necessity,  and  the 
insurer  of  it  will  still  be  liable.*  An  insurance  on  the 
body  of  a  ship,  except  when  varied  by  special  agree- 
ment, sweeps  in,  by  the  comprehensiveness  of  the  ex- 
pression, whatever  is  appurtenant  to  the  ship.  This  is 
the  doctrine  taught  in  all  the  continental  writers  on  in- 
surance, as  well  as  in  the  English  law.t>     An  insurance 


toyngt  ot  term  of  Ihe  risk ;  and  by  the  Blntate  of  35  Gen.  IIL  no  daniion 
of  the  tern  of  inr  policy  can  be  for  a  longer  lerm  than  13  monlfa*.  Ditr, 
«(.  *up.  59.  101.  IDT.  D.  3,  4.  Tbe  applicBtian  for  iDBUrtnce  ia  amaUy  nwde 
in  wridDg.  The  policy  Deed  only  be  aigned  by  the  inaurer,  for  the  obligatiota 
on  the  pan  ortb«B»uredBrecanditiongnieiely  oniheperformanceof  nhieh 
hiB  right  to  indemnity  depends.  The  policy  ilnelf  CDDtaioB  an  acknowledg- 
ment of  the  piemium.  M.  65.  Il  ia  perfect  and  bindiog  a>  aoMi  ai  the 
termi  are  agreed  on,  tutd  tbe  policy  sigoad  by  tbe  decignated  officer,  wiihom 
utuat  delireiy.  Kohne  t.  Ins.  Co.  N.  America,  1  Waih.  C  C.  Btp.  93. 
Bieo  if  the  tenoe  of  tbe  policy  be  agreed  on  in  wriliog,  equity  will  enforce 
the  execution  of  the  polieyorpayniont,thongh  bIom  oocnninlbe  mean  tim*. 
Moiteox  V.  The  London  Abs.  Co.  1  Atk.  545.  Ferkine  t.  Wsah.  Ina.  Co.  A 
Cmetn,  646.  McCoIlocb  v.  Eagle  In*.  Co.  1  Pick.  976.  Tbii  U«  caae 
allowa  a  remedy  in  aueh  case  at  law.  Head  v.  Dariaan,  3  AM.  ^  EUia, 
303. 

■  The  o<mer  may  change  the  master  of  the  renal  inanred  in  Ida  discretion, 
withoni  prejadice  to  the  insurance,  laorided  il  be  done  in  good  faith,  and  ■ 
■ubstitute  of  competent  skill  be  provided.  Piatt,  J.,  Walden  *.  Firemen's 
loa.  CompsDy,  12Jaknm,  138.  It  is  immaterial,  whether  tba  written  wmds 
of  a  policy  be  inserted  in  tbe  body  of  ibe  inatmment,  or  written  on  iu  &ce, 
or  in  the  margin.  Datuhn  t.  Hartley,  1  Ttrm,  343.  Been  t.  depart, 
Doug.  11.  Eenyon  t.  Berthan,  Id.  19.  ».  Bat  Mr.  Doer  ibinki,  and  jtistly, 
that  a  memorandam  on  the  back  of  a  policy,  not  nferred  lo  in  die  instm- 
ment,  nar  signed  by  ths  insurer,  is  a  nullity.  Duar  on  Ituuratue,  toI.  L  76. 
Bo  ■  material  alteration  in  a  poUcy,  withoat  thecoasenioftheiniarer,  thongti 
made  in  the  margin  or  by  inlerUneation,  destroys  it;  if  the  alteration  be  im- 
material, it  ia  odierwiee.  The  caM*  to  this  point  are  collected  in  Dtur  urn 
Inmranct,  to],  i.  143.  n.  H.  Id.  p,  81.  Insnranees  *re  to  be  liberally  con- 
slmed  in  fsTour  of  the  assured,  for  llut  is  most  consonaat  to 
the  party.  So  an  exception  lo  the  risks  is  lo  be  conicrued  strictly  aj 
the  insurer,  and  for  ths  same  reason.     Id.  161. 

t  Emrr^n,  tome  i.  433.    Btnlay  Paly,  tome  iii.  379.    PtritiraM, 
iii.  n.  756.    Planiamout  v.  Suples,  1  IVrw  Stp.  611,  nott. 
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on  a  ship  means  prima  fade  the  legal  interest  in  the 
vessel,  and  not  the  mere  equitable  interest,  and  if  the 
policy  be  intended  to  cover  the  equitable  interest 
only,  that  'interest  ought  to  be  disclosed  to  the  *258 
insurer."  An  insurance  will  be  valid  without 
naming  the  ship,  as  upon  goods  on  board  any  thip  or 
thipt;  and  it  becomes  sometimes  a  nice  question  as  to 
the  application  of  the  loss,  when  there  are  two  or  more 
policies  of  that  loose  description  on  different  parcels  of 
goods.''  So,  it  will  be  valid  if  made  on  account  of  A., 
or  of  wham  if  vmij  concern,,^  In  England,  the  statute  of 
36  Geo.  SI.  c.  44,  prohibits  insurances  in  blank,  as  to 
the  name  of  the  insured  ;  and  the  name  of  the  party  in 
interest,  or  some  agent  in  his  behalf,  must  be  inserted, 
and  the  policy  cannot  be  applied  to  any  property  which 
does  not  belong  to  the  party  named,  or  in  which  he  is 
not  interested }  but  the  suit  on  the  policy  may  be  brought 
in  the  aame  of  the  principal  or  agent.'  The  interest  of 
the  real  owner  may  be  averred  and  shown ;  but  if  one 
partner  insures  in  his  own  name  only,  the  policy  will 
cover  bis  undivided  interest  in  the  partnership,  and  no 
more."  If  the  policy  has  the  words,  and  whomsoever  it 
way  concent,  then  it  will  cover  the  whole  partnership 
interest  ;f  and  Yalin  and  Boulay  Paty  think  it  covers 
the  whole,  if  the  policy  be  generally  on  bis  goods.*     On 


■  Dhl  V.  Eigle  loB.  CompBnr,  1  Matati't  Btf.  390. 

t  Bmerigan,  toms  i.  173.  Kewley  t.  Ryan,  3  B.  Blaeti,  343.  Heach. 
m«o  T.  Offler,  Md.  3i5,  note. 

•  Boulay  Faty,  tome  iii.  538.  531,  tome  iT.  38. 

•  Coi  V.  Pirrj,  1  Tnrn  Rtp.  4$4.  Tl  mny  be  bronghi  in  iha  Dame  of  ihe 
fxij  bf  wbom  or  for  whom  tha  coatracL  wu  mids.  Birler,  J.,  ia  Sargent 
T.  MorrU,  3  B.  f  Aid.  380, 381. 

•  FsIiVfCbn.  lomeii.  34.  1  £m(i-i;«i,  293,  394.  Gtitg*  &  BunweU 
V.  BoMon  Msrine  In>.  Company,  9  Crxnch't  Sep.  419.  DumiB  t.  Joaea,  4 
ibM.  JI«jt.  MI.     Turner  t.  Bunows,  5  WetideWi  Stp.  Ml. 

t  Lawrence  t.  Sebor,  9  Cuintf  Bep.  303. 

(  Vatiti,  lome  ii.  84    BeuUy  Paty,  tome  tii.  38G. 
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sach  a  policy  an  actioo  may  be  maintaiDed  by  any  one 
of  the  owners  whose  interest  was  intended  to  be  ioanred 
by  it.  It  will  cover  a  person  who  has  but  a  special  in- 
terest, as  by  lien  or  otherwise.^  Those  general  words* 
whom  it  may  concern,  will  only  apply  to  the  person  having 
an  interest  in  the  subject  insured,  and  who  was  in  the 
contemplation  of  the  contract.i>  But  a  policy  may  be 
applied  to  cover  the  interest  intended  to  be  insured, 
though  the  owner  of  it  was  not  known  u>  the  parties, 
provided  the  terms  of  the  policy  wiU  permit  it.* 

The  form  of  the  policy  in  England  and  the  United 
States,  contains  the  words  lott  ornotlott;  and  if  the 
subject  insured  be  lost,  or  has  arrived  in  safety  when  the 
contract  is  made,  it  is  still  valid,  if  made  in  ignorance 

of  the  event,  and  the  insurer  must  pay  the  loss, 
*S69     or  not  pay  it,  as  the  *case  may  be.<i     This  is  laid 

down  by  the  foreign  jurists  as  a  general  princi- 
ple of  insurance,  without  reference  to  those  words,  which 
are  said  to  be  peculiar  to  the  English  policies ;  and,  it  is 
said,  that  without  them  the  policy  would  be  void,  if  the 
subject  was  lost  when  the  insurance  was  mfide."  There 
is  no  English  adjudication  to  that  effect ;  and  the  point 
may  well  be  doubted,  inasmuch  as  aU  the  conUnental 
authorities  hold  such  insurances  to  be  valid,  if  made  in 
ignorance  of  the  existing  loss.^ 


k  NewioD  T.  Donglut,  7  Johuom  ^  Harris  Etp.  417.  Baaduf  t.  Udon 
lu.  Company,  3  Waak,  dr.  Sip,  391.  De  Bolle  *.  PeniuylTBnia  Ini.  Can. 
panr,  4  Wharlon,  68.  The  intured  moBl  liiTe  an  inlFrest  in  the  propeftr 
when  Ihe  imarance  wismaii«,  and  si  tie  lint  of  lit  Jem.  Hancex  v.  FWt- 
tOK  la:  Comptui]',  3  Sumner,  142. 

•  Back  T.  Cheat.  Idb.  Compinf,  1  Pettrt^  S.  C.  Etp.  151. 

•  A.  policy  niih  thoae  words  will  cover  ■  loa*  it  the  inure*!  wu  nol  ac- 
qdred  until  after  the  loss.    Sutherland  v.  Pratl,  11  Meeten  ^  WtUh/,  396. 

•  5  Biirr.Rtp.  2603,  2804.    Park  an  [luuranee,  31. 

(  Bala  Omua  Dtcitia,  42.  n.  8.    Btecut,  d$  Am.  n.  SI.    Emrrigtti,  tome 
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A  policy  on  a  voyage  from  abroad  may  be  good, 
tbougb  it  omits  to  name  the  ship,  or  master,  or  port  of 
discharge,  or  consignee,  or  to  specify  and  designate  the 
nature  or  species  of  the  cargo,  for  all  these  may  be  un- 
known to  the  insured  when  he  applies  for  the  insurance.* 
The  policy,  in  such  a  case,  will  be  good  to  the  amount 
insured,  if  effects  be  laden  in  any  ship,  to  any  port,  and 
to  any  consignee.  The  text  writers,  however,  require 
cargo  of  the  same  form  and  species,  and  the  policy  will 
not  cover  the  same  thing  under  a  new  modification,  if  the 
essential  character  of  the  article  has  changed;  as  a 
policy  on  a  cargo  of  wheat  will  not  cover  a  cargo  of 
flour.^  A  policy  on  cargo  or  goods  generally  will  not 
cover  goods  stowed  on  deck,  nor  live  stock,  unless  there 
be  some  local. mercantile  usage  to  give  extension  to  the 
terms.'  And  a  policy  may  be  on  bills  of  exchange,  if 
they  truly  exist<i    If  bottomry,  or  respondentia  interest, 


H.  ISl.  Rogglea  t.  G«n.  InLlna.  CompaDr,  i  Ma*oif$  Stp-li.  EohasT. 
Im.  Campuiy  of  North  Amarica,  1  Wa»i.  Cir.  Stp.  93.  In  Htmrnond  v. 
Allen,  S  fitenner,  397,  Mr.  Justico  Story  UuDk*  tbat  the  policy  would  b« 
biodlDg,  though  tha  ship  wu  lost  at  dia  lime,  and  ihongli  the  policy  bad  not 
cha  worda  lett  or  iwt  latt,  if  the  partira  acted  in  maloal  ignorance  of  thai 

•  Le  Gaidoit,  e.  19.  tkrt.  9.  Ord.  de  U  Mar.  tit.  da  Atmrmeti,  art.  4. 
Cadt  de  Cmnuret,  art.  337.  Amloy  Faty,  Com  dt  Droit  Com.  ioibo  lii. 
411, 413. 

t  Sanlay  Paly,  tome  iii.  388, 389.    See  infra,  p.  SID. 

*  Lenoi  T.  United  Ina.  Company,  3  Johiu.  Cai.  178.  Atlegre  y.  VLarf. 
land  Ini.  Company,  3  OiU  ^  /oAneon,  136.  Wolcoti  t.  Btgle  Ini.  Com- 
pany, i  Pick.  439.  Smith  t.  Mias.  Mar.  and  Fire  Ina.  Company,  II  Leui. 
tiana  Etp.  149.  Taunlon  Copper  Company  *.  Herchaola'  Ina.  Company, 
29  Pitt.  E.  108.  A  general  policy  on  freight  nill  only  coTer  freiehl 
earned  by  carrying  gooda  under  deck.  Adima  v.  Warren  Ina.  Company, 
ihid.  163. 

a  Palmer  t.  Pratt,  3  Bing.  lB5.  Gold  and  ailver  hare  bean  conaidered  by 
the  text  writers  to  be  covered  by  a  policy  on  gooda,  warea  and  mercbandiae. 
MarAaUonIaM.Xil.  Hugktt  on  ha.  iW.  FAillipi  on  Tna.  66.  And  car. 
rent  bagk  billa  have  been  adjadged  to  be  coTcred  under  the  ganatic  uuna 
of  proporiy.    Wbilon  t.  Old  Colony  Ina.  Co.,  9  Mttealfi  S.  I. 
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be  insured  by  the  lender,  it  has  been  required  to  be  in- 
sured eo  nomine,  and  not  under  the  general  description 
of  goodt.'  But  this  rale  vas  originally  adopted  on  the 
ground  of  mercantile  usage ;  and  where  the  usage  was 

shown  to  be  different,  such  an  interest  was  al- 
"2C0    lowed  •to  be  covered  hy  a  policy  on  goods>    If 

any  of  the  terms  used  in  a  policy,  or  representa- 
tion  made  to  the  insurer,  have,  by  the  known  usage  of 
trade,  and  the  practice,  aa  between  the  insurers  and  the 
insured,  acquired  an  appropriate  or  commercial  sense, 
they  are  to  be  construed  according  to  that  sense.  All 
mercantile  contracts,  if  dubious  or  made  with  reference 
to  usage,  may  be  explained  by  parol  evidence  of  the 
ussge.o  But  the  rale  is  checked  by  this  limitation,  that 
the  usage,  to  be  admissible,  must  be  consistent  with  the 
principles  of  law,  and  not  go  to  defeat  the  essential  pro- 
visions of  the  contract.^    If  part  of  the  policy  should  be 


■  GIdvct  t.  Blick,  3  Burr.  1394.  Robertton  r.  Doion  Ins.  Couputj,  9 
Mnt.  Ca:  950.    Ktaaj  t.  Clukson,  I  Aint.  Stp.  385, 

*  Gregory  v.  Chrtilie,  I  CSndy'*  Marihall  an  Intxrante,  1 16. 

*  Coit  V.  Com.  InB.  Compsiiy,  7  /oiiw.  Btp.  385.  Alleira  v.  Miiylsnd 
Ini.  Compiny,  6  Harr.  ^  lahnM.  406.  Roberuoa  t.  Cluke,  1  Bing.  445. 
Rennsr  t.  Bank  of  Colambia,  9  WJuat.  591.  CalambiB  Ins.  Compuy  *. 
CsQati,  19  ibid.  383.    HiDcock  v.  FiahtDg  Ina.  CompaDy,  3  ^Mincr,  133. 

*  Palmar  i.  Blackbnrne,  3  Btng,  61.  Bryant  y.  Com.  Ina.  Compaoy,  6 
Put.  131.  Rankin  v.  American  Ina.  Companr,  I  JBaW*  IV.  T.  Sip.  619. 
No  pBrlicnlar  uiage  or  caatom  can  be  admitted  lo  altei  or  impair  a  clear  and 
ezpren  written  contract  of  the  partiea.  The  cTidence  of  uaage  can  only  be 
admitted  when  tbe  intention  of  the  paniea  ia  indsteiminate,  aad  ibe  lanpiag* 
of  ihe  contract  may  admit  of  variaua  aenaea.  Schooner  Re eaide,  9  iShnnwr** 
Stj>.  567.  Mr.  Joaiice  Story,  in  that  caao,  and  in  Donnell  T.  Columb.  Ina. 
Company,  S  Aminer,  377,  thought  ihat  naagas  imoag  merehanla  ongbt  (o  be 
Tery  aparingly  adopted  aa  rulea  of  lair,  as  (hey  are  often  foanded  ia  mere 
miatake,  and  in  a  want  of  comprebenairs  vietri  of  the  full  bearing  ofprinei. 
plea.  8o,LoTdDenmuiobKried,inTruemanT.Lodei,  11  Adolpk.  ^  EBU, 
S89,  that  the  caaea  on  lbs  cuatom  of  trade  go  no  further  than  to  permit  the 
eiplanalinn  of  worda  naed  in  a  lenMi  different  from  tbeir  ordinary  meaning, 
or  tlie  addition  of  known  lerma  not  inconaiatent  with  the  written  conlTMt, 
aitd  the  eoDTt  in  that  cue  leaned  atroofly  againal  the  appeal  to  vmtom  lo 
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written  and  part  printed,  and  there  should  arise  a  rea- 
sonable doubt  upon  the  meaning  of  the  contract,  the 


Th«  genaral  rule  on  ibii  nbject  of  the 
Kdminion  of  parol  sTidepce  to  GZfdun,  bf  cniloin  uid  unge,  tbe  meejung 
of  the  pirliei,  it,  that  if  the  wurda  used  in  the  contncl  be  teeinkal,  or  loeal, 
or  generic,  or  indtfiniit,  or  eqitivoeat,  on  the  face  of  the  Lnitrumenl,  or  made 
ID  bf  proof  of  extrimie  ckrcmnitaiicei,  parol  evidenca  ia  admiaaible  to  eiplain 
b;  naage  ibeir  meaniag  in  the  giTen  case.  IT  thaie  be  no  auoh  iogrediant 
of  uncertaiDlri  then  the  eTidence  ia  not  adaiaaible.  Thia  Beetna  to  be  the 
reault  of  the  deciaiona  on  the  aQbject.  Yeaiea  t.  Pfir,  G  Tannlea't  S,  445. 
Btuket  *.  The  Royal  Exchange  Ina.  Co.,  CVmnp.  ^  /errif  S.  S44.  Fowler 
T.  The  Stns  Ina.  Co.,  T  Wtnd.Sn.  Dow  v.  Whettan,8  Wtnd.  160.  Am- 
tor  T.  The  Union  tiM.  Co.,  7  Crmm,  303.  CMt  r.  The  Gomin.  Ina.  Co.,  7 
Joknm'i  S.  365.  A  partie^ar  ward,  aej  the  Conrl  of  Ezcheqoet,  in  Mal- 
lan  V.  Mar,  13  Mti$vn  ^  WeMy,  511,  may  be  ahown  hj  parol  eiidence, 
to  have  a  difiennl  meaning  in  some  particalar  place,  trade  or  buatneaB,from 
ili  pcDpcr  and  ordinary  acceptation.  Mr.  Daer  eonienda,  from  a  critical  ex. 
aininalion  of  the  caaea,  that  onga  mtr  control  or  anperaede  conetrucliOD 
or  rule  of  law  if  the  aaage  be  gmral,  uw/orm,  mtoriatu,  rtatanabli  and 
nnwittnit  with  the  lerma  of  the  poUcf,  and  to  a  certain  eitenl  with  the  rules 
o(  law.  A  valid  usage  ia  port  of  the  contract.  Diwr  on  inntrancs,  vol.  i. 
!»&— SS3,  and  the  Pros/a  and  /IfartraltsM,  pp.  383— 311.  The  doctrine  for 
which  Mr.  Daer  oontenda,  is  illuatraled  and  enforced  with  admirable  analj'Ms 
of  the  iDthoritiea,  and  with  anrpaaaing  ability  and  force.  Mr.  Justice  Slory 
OTCD  ataiea  it  ■■  a  general  mie,  ibat  a  contract  ia  nnderatood  to  contain  the 
daiomary  claoaee,  althon^  Iber  are  not  eipTMMd,  aocordiog  (o  ibe  known 
mexin] — Jn  eantraeliiut  taeilt jyijinf  ea,  gud  nial  moris  et  e*»nutiudinU. 
Slary  on  BiOt,  151.  In  Wallace  v'Sradshaw,  6  Dana's  iiTtn.  Bef.  365,  it 
waa  held,  thai  a  eommiaaion  merchant,  raceittng  goods  on  general  conaign- 
meal  Anhu  «  dnunl  owner,  and  making  adTancea  therefor,  night,  for  his 
own  Interest  and  aafely,  be  authorised,  bj  (be  usage  of  the  place,  in  certain 
circunutancaa,  at  hia  discretion,  and  for  the  benefit  of  himself  and  the  con- 
signer,  to  ikip  tJte  ; a«<is  ts  a  men  admrafag-esM  meriel,  or  one  deemed  so, 
aqweiall]'  if  a  sale  at  the  place  would  not  indemnify  him  for  hia  adTanou*  i 
and  thai  if  aucb  waa  the  known  cuatom  of  the  place,  (JVng.Orleons,)  it  would 
be  reasonable  to  anatain  the  authority.  Mr.  Dner,  in  hii  Tttalitt  an  /am. 
rmw,  vol.  i.  leeinres  9d  and  3d,  pp.  156 — 313,  gives  a  lucid  and  fall  col- 
lecdon  and  illuatradon  of  the  mlea  of  interpretation  of  poHciea  of  inanrenoe 
under  the  admiadon  and  control  of  parol  evidence  and  mercantile  usage  ; 
and  to  which  I  refer,  aa  wall  aa  to  the  very  able  and  complete  title  on  the 
admiiaibility  of  parol  evidence  to  ifiect  wriilen  cantrtiola,  in  ProfsMor  Green, 
leaf's  TVMiiss  on  lie  Lme  BfEmdmu,  vol.  L  399—374.  In  Finner  v.  Bed. 
ford  C<aain.  las.  Co.,  S  Mitcalf,  348,  ii  is  held,  that  the  nile  excluding  parol 
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greater  eSect  is  to  be  attributed  to  the  writtea  wordst 
for  thej  are  tlie  immediate  langaage  selected  by  the 
parties,  and  tlie  printed  words  cont^  the  Jbrmvla 
adapted  to  that  and  all  other  cases  upoQ  similar  sub- 
jects.' 

The  ancient  laws  of  insurance  required  the  insured  to 
bear  the  risk  himself,  of  one  tenth  of  his  interest  in  the 
voyage.  This  was  to  stimulate  him  by  a  sense  of  his 
own  interest,  to  watch  more  vigilantly  for  the  preserva- 
tioQ  of  the  cargo.  The  Dutch  ordinances  of  Antwerp, 
ADddleburg  and  Amsterdani,  and  the  Le  Guidon,  bad 
such  provisions.*!  But  these  provisions  have  been 
omitted  in  all  the  modem  codes,  as  being  odious  and 
useless,  and  the  merchant  can  have  his  interest  insured 
to  the  entire  extent  of  it. 

PoUcies  are  generally  e%cted  through  the  agency  of 
brokers ;  and  the  insurance  broker  keeps  running  ac- 
counts with  both  parties,  and  becomes  the  mutual  agent 
of  both  the  underwriter  and  the  insured.  His  receipt 
of  the  premium  places  him  in  the  relation  of  debtor  to 
the  one  party,  and  creditor  to  the  other.  The  general 
frule  is,  that  the  broker  is  the  debtor  of  the  underwriter 
i  for  the  premiums,  and  the  underwriter  the  debtor  of  the 
assured  ibr  the  loss.  The  receipt  of  the  premium  in 
the  policy  is  conclusive  evidence  of  payment,  and  binds 
the  insurer,  unless  there  be  fraud  on  the  part  of  the  in- 
sured.°  If  the  agent  eSfects  an  insurance  for  bis  princi- 
pal without  his  knowledge  or  authority,  and  the 
principal  afterwards   adopts  the  act,  the   insurer  is 


•Tidance  to  eontndict  ofntf  a  wriUea  agretmeiit,  appliea  u  well  to  poli. 
cua  of  iDsnmncg  aa  to  other  agreemsnta. 

>  Lord  EIlenboratiBb,  4  Eatt,  136.    Coaler  v.  Phtaiiii  Int.  Conpaiij,  C.  C 
Fttm.  April,  1807. 

*  3  Magtim,  S6.  68.    Lt  Guiian,  e.  3.  aii.  11. 

•  Dalaall  t.  Mair,  1  Camhp.  Btf.  533.    For  t.  Bell,  3  Tamt.  Rip.  493. 
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bound,  and  cannot  'object  to  the  want  of  authoritj.> 
But  if  A.  insures  the  property  of  B.  without  au- 
thority, (and  the  master  of  a  vessel,  merely  as  mas- 
ter or  a  part  owner,  as  such,  has  no  such  authority,)  and 
without  any  adoption  of  the  act  by  B.,  the  contract  is 
not  binding.''  A  merchant  wfao  has  effects  of  his  foreign 
correspondent  in  hand,  or  who  is  in  the  habit  of  insur- 
ing for  him,  is  bound  to  comply  with  an  order  to  insure, 
and  the  order  may  be  imphed  in  aome  cases  from  the 
previous  course  of  dealing  between  the  parties.  If  the 
agent  neglects  or  imperfectly  executes  the  order,  he  is 
answerable  as  if  he  himself  was  the  insurer,  fmd  is  en- 
titled to  the  premium.* 

If  the  subject  matter  of  the  policy  be  assigned  before 
loss,  the.  policy  may  also  be  assigned,  so  as  to  give 
a  right  of  action  to  a  trustee  for  the  assignee.  But  if 
there  be  no  statute  provision,  (as  there  is  in  Pennsyl- 
vania,)*' the  assignee  in  a  case  of  assignment  in  trust, 
must  sue  in  the  name  of  the  assignor,  who  will  not  be 
permitted  to  defeat  or  prejudice  the  right  of  action  of 
the  assignee.  The  declaration,  in  such  a  suit,  may  con- 
tain the  averment  that  the  plaintiff  sues  as  mere  trustee, 
and  that  the  whole  interest  is  in  others.* 


>  Bridfe  t.  Niigira  InaDrsDce  CompaDy  of  New- York,  I  Balti  N,  ¥• 

*  B«lt  T.  Hampbiefi,  3  Starkit,  US.  French  t.  BukhooM,  S  Bktt.  3737. 
FfMMr  T.  United  Suiea  Im.  Comptaj,  11  Pi'ei.  BS. 

•  Bailer,  J.,  in  Wallace  v.  TelUkir,  S  Tmt  Stp.  IBB,  nole,  and  in  Smiik 
T.  Lamllu,  3  Ttrm  Btp.  188.  De  Tulell  v.  CrouiilUl,  3  Watk.  Cir.  Btf. 
139.  Moirit  v.  SDmiiiei],  iM.  903.  A  ccmiDiHian  merehaiii  ii  nol  bonnd 
to  inaare.  Tor  iba  benefit  of  hia  principal,  \fooAs  coneigiied  to  him  for  wle, 
without  aome  expreaa  or  implied  directjona  to  that  cflbci ;  though  he  baa  aueh 
an  Intarrat  in  the  goods,  that  he  Moy  insuro  them  to  their  fall  ralae  in  bii 
own  name.    Briaban  *.  Boyd,  4  Paigt,  17. 

*  I  Situuy't  Sep.  iSti. 

•  3  Caitdy't  JtariiaU  on  iMaranei,  BOO.  803. 805.  1  PiUlipt  <m  Inmrance, 
11.  Carter  t.  Uoion  Ina.  Company,  1  Jtlttu.  Ck.  Srp.  463.  Wakefield  t. 
Manin,  3  JUma  Btp.  558.  Bell  v.  Smith,  S  Bmne.  f  Crett.  Btp.  188- 
Aahknrat,  J.,  in  DelaDCjr  t.  Sloddatt,  1  Ttrm  Sep.  36.    Craig  t.  The  United 
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*{3.)   O/iniurable  mUrat*. 

The  assured  must  have  a  lawful  interest  subeistiDg 
at  the  time  of  the  loss  in  the  subject  iuaured*  to  entitle 
bim  to  recover  upoa  his  policy.  That  interest  may  be 
absolute  or  coatingeDt,  legal  or  equitable.  It  may  ex- 
ist in  him  not  only  as  absolute  owner,  but  also  in  the 
character  of  mortgagor  or  mortgagee,  borrower  or  lender, 
consignee,  factor  or  agent,  and  may  arise  from  profits, 
freight  or  commissions,  or  other  lawful  business.  The 
subject  will  be  better  illustrated  by  considering  it  with 
its  qualifications  under  the  following  heads,  viz  .-  1.  Il- 
licit trade.  2.  Contrahand  of  war.  3.  Seamai't  waga. 
4.  Freight,  profit!  and  commistioiu.  6.  Open  and  vaiued 
policia$.  6.  Wager  polidei.  I  shall  treat  of  each  of 
them  in  their  order. 

■  1.  (^illicit  trade. 
The  proper  subject  of  insurance  is  lawful  proper^ 
engaged  in  a  lawful  trade ;  and  if  the  voyage,  as  origi- 

Suiei  Ins.  Companr,  1  Prtrr^  Cv'.  Sep.  410.  A  dtuae  in  a  policy  ihat  it 
■hill  be  void  if  aMigoed  without  the  eotiMDt,  in  wriiing,  of  Iha  insurer,  b 
Mken  •iriellr,  ind  meant  *d  eSectiul  iruiBrBr  or  pledge  of  the  partiealu 
policr.  In  Muischuwlu,  it  hu  Iraen  decided,  Ihsi  if  ibere  be  an  abaolaia 
tnnaTer  orthe  Bnt(j«ct  iaiured  before  Ion,  the  contract  of  insurance  ia  aroided, 
for  the  Maured  cannot  aue,  aa  be  hoa  not  Buffered  an;  Ion,  and  tbe  auignee 
esnnoi  aue,  for  be  ia  no  party  to  ibe  coninct  But  if  the  aaaienment  be  in 
tbe  nature  of  a  mortgage,  or  in  truat,  tbe  inanred  may  nererthclen  sue  and 
recover  lo  the  eiient  of  bi*  reeidusry  intereaL  CanoU  v.  Tbe  Boalon  Ma. 
riofl  Ins.  Company,  e  Mau.Btp.  515.  Lazania  v.  CommonireBllh  Int.  Com- 
pany, 5  Pick.  76.  In  Detancy  v.  Staddsrt,  1  7%™,  SS.  Aahhnrat,  J.  said 
thai  a  policy  might  be  aaaigned  in  equity  ;  and  that  in  (he  K.  B.  an  MIton 
would  be  permilled  to  be  brought  by  trusteea.  So,  also,  in  Powlea  v.  Innea, 
11  Xeeum  ^  fVeltby,  10,  Parke,  B.  obaerTed,  that  partiea  might  ane  M 
,  nusleea  for  ibe  purchaaar.  It  woold  aeem  fiom  ibe  cases,  Ihat  an  asngn. 
meat  of  a  policy  ia  only  available  when  tranafeired  in  tniai.  Heatb  v. 
Amarican  Ina.  Company,  iV.  T.  Superior  Cevrt,  May,  1841.  See,  alrc,  ta. 
fra,  3il.  375,  ai  to  the  aasignment  of  polieiea  agaioat  fire.  Tiie  principle 
aeems  lo  be  the  same  in  both  cases,  thai  if  the  intereat  inaaied  be  aaaigned 
before  Ion  without  the  consent  of  ibe  inaursr,  (and  then  it  becomea  a  new 
contract,)  ibe  policy  ceasea. 
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nallj  insnred,  be  lavfbl,  a  aubsequeot  illegality  does 
not  affect  it,  if  the  loss  be  not  tainted  with  such  ille- 
gality. We  have  seen  that  the  property  of  enemies, 
and  a  trade  carried  on  with  enemies,  do  not  come  within 
this  definition.  So,  an  insurance  on  a  voyage,  under- 
taken ID  violation  of  a  blockade,  or  ofaQ-embargo,orof 
the  provisions  of  a  treaty,  is  illegal,  whether  the  policy 
be  on  the  ship,  freight  or  goods,  embarked  in  the  illegal 
traffic.*  Any  illegality  in  the  comtDencement  of  an  en- 
tire voyage,  will  render  the  whole  illegal,  and  destroy 
the  policy  intended  for  its  protection.*" 

It  is  a  clear,  settled  and  universal  principle,  that  an 
insarimce  on  property,  intended  to  be  imported  or  ex- 
ported, contrary  to  the  law  of  the  place  where  the 
policy  is  made,  or  sought  to  be  enforced,  is  void. 
The  illegality  of  the  voyage  in  all  cases  avoids  the  po- 
licy, and  the  vc^age  is  always  illegal  when  the  goods 
or  trade  are  prohibited,  or  the  mode  of  its  prosecution 
violated  the  provisions  of  a  statute.^  No  court,  con- 
sistently with  its  duty,  can  lend  its  aid  to  carry  into 
execution  a  contract  which  involves  a  violation  of  the 
laws  the  court  is  bound  to  administer.'' 

'*It  has  been  a  question  of  great  discussion,  *363 
whether  a  trade  prohibited  by  one  country,  might 


■  Tbe  Hnriise  Hane,  3  Bob.  Adm.  S*p.  JSi.  Dalmsdi  t.  Motteai,  K.  B. 
35  Gtmrgt  III.  Park  on  lium-atiet,  311.  Hnmu  i.  WLm,  9  B.fC.  719. 
Hedeiioa  T.  Hill,  8  Bmg.  S31.  Sir  W.  Scott,  in  lbs  Eenrom,  9  Sob.  Adm. 
Stf.  6.    Huglu*  M  the  Law  oflnnrmet,  TO. 

k  Wilnm  T.  Hut; atl,  8  Ttrm  Sep.  31.  Bird  v.  Appleioti,  iUd.  569.  But 
Hm  niMpomlion  of  prohibiud  goodi  ought  not  and  doea  noi  afisct  s  dii- 
tinet  policy  upon  the  lawful  goodi  in  the  aame  Toyago,  of  a  diaiioct  ownar. 
Th«  Jong  Clara,  1  Ed.  Adm.  371,    Fieachell  t.  Allnatt,  4  Taunt.  799. 

*  Datr  an  Inouronce,  vol.  i.    Bee  Preeft  and  lUattratioat,  380 — 387. 

*  Jobnaion  t.  Sutton,  Dong.  Sep.  354.  The  United  Stalss  t.  Tbe  Paul 
Sbennao,  1  PtUnf  Bip,  98.  1  PiilUpt  «n  Iniiuanee,  3S.  1  Bmerigon, 
310.  c  8.  tee.  5.  And  aae  hia  opinion  in  a  note  to  3  rnlia,  ISO.innbiehhe 
tafeta  to  Straeeht  de  AtMtur.    Ghua,  5.  a.  3, 3,  where  we  have  the  Mttb. 
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be  made  tbe  subject  of  lawful  iDSoraDce,  to  be  pro- 
tected and  enforced  in  the  courts  of  another  in  which 
the  prohibition  does  not  exist.  This  question  involves 
principles  in  politics  and  morals  of  momentous  impor- 
tance, andj  jet  the  jurists  of  England  and  France  have 
differed  widely  in  opinion  upon  it.  Valin  and  Emerigon 
consider  tbe  insurance  of  goods,  employed  in  a  foreign 
smuggling  or  contraband  trade,  to  be  valid,  provided 
the  insurer  was  duly  informed,  when  he  entered  into 
the  contract,  of  tbe  nature  of  the  trade.  The  French 
admiralty  of  Marseilles)  in  1758,  sustained  and  enforced 
a  contract  of  insurance  in  favour  of  a  French  merchant 
who  attempted  to  export  silks  from  Spain,  contrary 
to  tbe  law  of  that  country,  and  whose  vessel  was,  in 
consequence  thereof,  seized,  and  tbe  cargo  confiscated. 
Emerigon  justified  the  decision  in  France,  under  the 
broad  terms  of  the  policy,  which  assumes  the  avenio 
'perietUi,  and  by  the  usage  of  the  commercial  nations, 
who  permit  their  subjects  to  carry  on,  at  their  own  risk, 
a  smugghng  trade,  contrary  to  tbe  revenue  laws  of 
other  countries.*  Valin  concurs  in  the  opinion  widi 
Emerigon  ;^  but  their  conclusions  were  met  and  opposed 
by  the  manly  sense  and  stem  moral  principles  of  Po- 
tbier,  who  denied  that  it  was  permitted  to  Frenchmen 
to  carry  on,  in  a  foreign  country,  a  contraband  trade 
prohibited  by  the  laws  of  the  foreign  country.*    They 


liihDi«at  or  ibe  abofe  dooinn«,  thu  lbs  inmruice  of  prohibited  gtmAa  is  nnll 
and  Toid,  foundad  on  tha  aonnd  priocipla,  that  is  mereiha*  UUeitU  mm  *il 
ttmmtrditm.  Tbg  ««me  prlaeipla  ii  in  Soctui,  i»  At*tcar.  a.  91,  and  be 
copied  it  olmoaE  vsrbaUm  from  SmUema,  it  Amicut.  »t  Span*.  Mtn.  part  4. 
n.  17.  A  poller  on  goodi  ihippod  in  breseh  of  mnmcipal  lam,  affaeti  not 
only  Iba  policf  npoa  the  good*  ibomMlTaa,  but  alio  (bow  upon  tbe  ehip  sad 
fraigbt,  for  a  Tolanlarr  reception  of  the  goodi  on  board  ia  a  Tidation  of  law. 
Gr»;  T.  Sinia,  3  Wath.  C.  C.  S.  916. 

■  1  Bmerigim,  31D— 315.    9  7aU»,  138,  note. 

t  Onii.  it  Anur.  (ome  ii.  137. 

•  Tniti  it*  Am.  n.  S8. 


ny  Google 


Lee.  XLVm.]  OF  PERSONAL  PEOPERTT.  263 

who  engage  in  foreign  commerce  are  bound  by  the  law 
of  nature  and  nations,  to  act  in  obedience  to  the  laws  of 
the  country  in  whioh  they  tnmsact  business.  Every 
sovereign  possesses  a  rightful  and  supreme  ju- 
risdiction within  his  *own  territory.  He  has  a  *264 
right  to  regulate  the  commerce  of  his  subjects  in 
his  discretion ;  and  so  far  as  Ibreigners  interfere  with 
that  commerce  within  his  dominion,  they  are  equally 
bound  with  natives  to  obey  the  laws  which  regulate  it. 
If  Frenchmen,  trading  in  Spain,  were  not  bound  by  the 
Spanish  laws,  the  subjects  of  Spain  are  bound  by  them, 
and  it  ia  immoral  for  foreigners  to  seduce  Spaniards  into 
an  ilhcit  trade.  In  every  view,  according  to  Pothier, 
the  commerce  was  illicit,  and  contrary  to  good  faith, 
and  the  insurance  of  it  waa  equally  inadmissible,  and 
created  no  valid  obligation. 

EmerigoD,  who  was  enlightened,  as  he  admits,  in  the 
whole  coarse  of  his  work,  by  the  luminous  mind  of 
Pothier,  as  the  latter  was  by  Valin,  bows  to  the  irresisti- 
ble energy  of  the  principles  of  Pothier,  and  concedes, 
that  the  insarance  of  a  foreign  smuggling  or  contraband 
trade,  is  rather  tolerated  than  justified,  and  allowed 
only  because  other  nations  have  indulged  in  the  same 
vicious  practice.' 

•In  England,  the  law  of  insurance  Is  the  same     *265 
as  it  is  in  France.    A  policy,  unlawM  by  the 
law  of  the  land  where  it  is  made,  is  void  every  where ; 


■  It  ia  idinillsd  thti  inch  an  iMonmee  ia  not  binding,  if  Ihe  aaderwriteT 
wta  not  iofoTined  of  Ihe  prohibited  trxle.  He  mutt  know  that  he  wis  in. 
nring  ■  coniraband  or  eamegliAg  iiade.  Seecut,  dt  Am.d.^1,  aaji,  that 
■neb  an  ioanraiice  ia  not  bindiag  igyaratUt  attteuratare ;  and  Sanlema,  dt 
iImii  iiiiif.  part  4.  n.  IT,  whom  Roccui  eite*,  neea  (he  wme  worda.  Roccna 
copied  from  him ;  and  yet  thoae  qnalifyiag  expreasiona,  and  which  are  «o 
material  lo  ifae  qnettion,  do  not  appear  in  Mr.  In2eTaotl*B  traDitalian  of 
Roccua.  I  mention  tbia  without  ihe  lean  intended  dispsngement  of  that 
Tar;  naeful  tnnalation,  the  Kenenl  aeeanej  of  which  ie  undoabied. 
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but  an  insurance  upon  a  smagglmg  voyage,  prohibited 
only  by  the  law  of  the  foreign  country  where  the  ship 
has  traded,  or  intends  to  trade,  ie  good  and  valid,  on 
the  principle,  which  has  been  ado[Med  from  a  motive  of 
snpposed  policy,  that  one  country  does  not  take  notice 
of  the  revenue  laws  of  another,  nor  hold  itself  bound  to 
repudiate  commercial  transactions  which  violate  them. 
If  the  underwriter,  therefore,  with  full  knowledge  that 
he  was  oovering  a  foreign  smuggling  trade,  makes  the 
insurance,  it  is  held  to  be  a  fair  contract  between  the 
parties,  and  he  is  bound  by  it.'  The  decisions  of  Lord 
Mansfield  on  this  subject,  must  be  considered  as  laying 
down  an  exceedingly  lax  morality,  particularly  in  the 
case  of  Planche  v.  Fletcher,  where  an  insurance  upon  a 
voyage  in  which  it  was  intended  to  defraud  the  revenue 
of  a  foreigD  state,  was  held  not  to  be  illegal,  though 
fictitious  papers  were  febricated  for  the  purpose  of 
facilitating  the  fraud.  Lord  Hardwicke  had  advanced 
similar  doctrines  in  Boucher  v.  LaviKm,^  when  he 
declared,  that  the  unlawfulness,  by  the  Portuguese 
laws,  for  exporting  gold  from  Portugal,  made  no  differ- 
ence in  the  action  at  London,  for  in  England  it  was  a 
lawful  trade.  The  statute  of  19  Geo.  IL  c.  37,  was 
made  even  with  a  view  to  favour  the  amag^ling  of  bul- 
lion from  the  Spanish  and  Portuguese  cdonies.  Lord 
Kenyon,  in  the  case  of  Waymell  v.  Beed,'  seemed  to 
have  felt  the  pressure  of  the  unsound  and  immoral  prin- 
ciple involved  in  the  doctrine  of  the  English  courts,  for 
he  purposely  waived  the  inquiry,  whether  or  not  it  be 
immoral  for  a  native  of  one  country  to  enter  into  a 
contract  with  the  subject  of  another,  to  assist  the 


•  riuiohe  V.  Fletehflr,  Dtag.  Btp.  93a      Lerer  v.  FI«lclwr,  ttiL  Vme. 
1780,  cti«d  Pari  dh  Inauranee,  313,  6lh  ediiioa. 

•  Cat**  Ttnp.  Hard.  163. 

•  5  Ttrm  Btf.  599i 
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latter  ia  defrauding' the  revenue  'laws' of  his  coan- 
try.  The  English  writers  on  insurance  have  not 
concurred  entirely-  in  opinion  on  the  question ;  for 
whHe  MiUer,  in  his  es^ay  on  The  Elemeia»'of  Inturtatce, 
approves  of  the  English  rule,  and  Vb'.  Justice  Park 
adbiits  it  without  any  complaint,  there  are  other  wri- 
ters, equally  intelhgent,  who  most  pointedly  condemn 
the  doctrine.' 

In  this  country,  we  have  followed  the  English  rale,  as 
declared  by  Lord  Mansfield,  to  the  full  extent ;  and  the 
underwriter  ie  liable  for  losses  in  consequence  of  viola- 
tions of  the  trade  laws  of  foreign  states,  provided  he  was 
apprized  of  the  intention,  on  the  part  of  the  insured,  to 
violate  such  laws,  either  by  the  terms  of  the  policy,  or  the 
standing  regulations  of  the  place  to  which  the  vessel  is 
insured,  or  the  known  usages  of  the  trade.  But  it  is  well 
understood  and  settled,  that  the  underwriter  is  not  liable 
for  any  loss  arising  from  foreign  illicit  trade,  unless  he 
underwrote  with  full  knowledge  that  such  a  trade  was 
the  object  of  the  voyage.  An  insurance  to  a  port  does 
not  include  the  risk  of  going  into  the  port  in  violation 
of  law,  unless  the  peril  of  illicit  entry  at  the  port  be 
also  within  the  provision  or  contemplation  of  the  policy. 
All  the  authorities,  foreign  and  domestic,  recognise  this 
doctrine.  If  the  trade  be  known  by  the  underwriter  to 
be  illicit,  and  he  makes  no  exception  of  the  risk  of  illicit 
trade,  it  will  be  presumed  he  intended  to  assume  it. 
The  implication  would  be  very  fair  and  just,  and  would 
supply  the  place  of  more  direct  proof.''    It  is  certainly 


■  Miller  on  Imuranti,  33.  Fori  m  Intttranee,  313.  Condy'i  Marihatt 
»*  Inanrtna,  vol.  i.  GO.    Cliilty  on  Cmamrrcial  Late,  vol.  i.  63.  84 

*  Valin,  tone  ii.  137.    Plsnche  v.  Fleicher,  Doug.  Rep.  351.    Rocna,  fy 

Am-Dot.  21.    Girdiner  v.  Sniilb,  1  Jahnt,  Ou.  141.    KichardBon  v.  Maine 

IiM.C<HDpaD7,  6iU«u.  £rji.  103.    Parker  t.  Jones,  13  iiut.  173.    Andrswi 

T.  Gm«i  Fire  and  Marine  Ini.  Compinr,  3  JUmm'*  Srf.  18, 20.    Archibald 

Vol-  m.  86 
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matter  of  sarprise  and  regret,  that  in  sucfa  countries  as 
France,  England  and  the  United  States,  distinguished 
for  a  correct  and  enlightened  administration  of  justice, 
smuggling  voyages,  made  on  purpose  to  elude  the  laws, 
and  seduce  the  subjects  of  foreign  states,  should 
*367    be  countenanced)  *and  even  encouraged,  by  the 

Icouits  of  justice.    The  principle  does  no  credit 
to  the  commercial  jurisprudence  of  the  age.* 

(2.)  Of  contrahand  ofviar. 

The  insurance  by  a  neutral  of  goods  usually  denomi- 
nated contraband  of  war,  is  a  valid  contract,  for  it  is  not 
deemed  unlawful  for  a  neutral  to  be  engaged  in  a  con- 
traband trade.  It  is  a  commercial  adventure  which  no 
neutral  nation  is  bound  to  prohibit,  and  which  only  ex- 
poses the  persons  engaged  in  it  to  the  penalty  of  confis- 
cation. Bat,  on  the  other  hand,  all  articles  contraband 
of  wfir  are  subject  to  seizure  tn  froiutdi,  by  the  bellige- 
rant  cruisers,  and  so  far  it  is  a  case  of  imperfect  right.'' 
Mr.  Phillips,  in  his  TreaixK  of  ihe  Law  of  Inturanet,  in- 
timates, that  the  trading  in  articles  contraband  of  war 
is  illegal  by  the  law  of  nations,  which  forms  part  of  the 


T.  H.  Idb.  Caiiipwi7,  3  Pieh.  Btf.  TOl  It  hu  been  UMsMn  Anenein  poli- 
eiee,  for  (he  usured  to  wanant  "  free  from  diniasB  or  Ion  in  conRequenca 
ofasiiure,  ardolention  of  the  prapeny  for,  or  on  riccoanl  of,  any  tllicil  or 
prohibited  tnlc."  But  noiwiduiBDding  the  wuratiiy,  the  iniurei  ia  liiblo 
for  lota  bf  aeiiure  and  confiacation  for  an  illicit  traffic  larratmiuly  cairied 
on  by  ibe  maater  and  crew  at  aforei^  port,  villiaiii  the  knowledge  oTpriTity 
•f  Ihe  owner.  Suckle}'  t.  DelaliDlcl,  9  CnintC  Btp.  939.  Dnnham  &  Co. 
T.  American  loa.  Companr,  9  HalVt  N.  T.  Ktp.  492. 

•  la  ihe  case  of  La  Jeune  EugeDie,  9  JUaaon'f  Bep.  459,  460,  *  case  that 
pleada  the  canae  of  humanity  with  edmirHbla  eloqnencs,  the  nils  aupporiiof 
nnuggUng  voyages  ia  admitted,  bul  pretty  plainly  condemQed. 

t  8«e  vol  i.  143,  and  the  aulhoiiiiee  there  cited ;  and  in  addition  thorew, 
see  Selon  &  Co.  v.  Low,  1  Jekat.  Cat.  I.  Barker  v.  Blakea,  9  EatPt  Stf. 
963.  Fond  v.Bmiih,  4  Cmn.  £«p.  397.  Juhel  t.  Rhiaelander,  2  Jthu. 
Cat.  190,  and  affirmed  on  error,  xM.  487. 
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muDicipal  law  of  every  state  ;  and  that  the  property 
cannot,  therefore,  be  tfae  lawful  subject  of  insuriince, 
even  in  a  neutral  state."  But  though  it  maybe  difficult 
to  answer  this  reasoning,  it  is  certain  that  the  estab- 
lished doctrine  is  not  eo  rigorous.  Vatteli*  admits,  that 
it  is  not  an  act  in  itself  unlawful  or  hostile,  for  a  neutral 
to  carry  on  a.  contraband  trade  ;  and  if  the  neutral  right 
to  carry,  and  the  belligerant  right  to  seize  and  confis- 
cate, clash  with,  and  reciprocally  injure  each  other,  it 
is  a  collision  of  rights,  which  happens  every  day  in 
war,  and  flows  from  the  efiect  of  an  inevitable 
•necessity.  The  Chief  Justice  of  Massachusetts,  •268 
in  RichaTdion  v.  Maine  Inturante  Company,"  ex- 
amined this  subject  with  very  accurate  discrimination, 
and  he  considered,  that  illicit  voyages  may  be  ranked 
in  several  classes :  (1 .)  When  the  sovereign  of  the  coun- 
try to  which  the  ship  belonged  interdicted  trade  with  a 
foreign  country  or  port ;  and  in  that  case,  the  voyage, 
for  the  purpose  of  trade,  would  be  illicit,  and  edl  insur- 
ances thereon  void.  (3.)  Where  the  trade  in  question 
is  prohibited  by  the  trade  laws  of  a  foreign  state  ;  and 
in  that  case,  the  voyage,  in  such  a  trade,  may  be  the 
subject  of  insurance  in  any  state  in  which  the  trade  is 
not  prohibited,  for  the  municipal  laws  of  one  jurisdiction 
have  no  force  in  another.  (3.)  When  neutrals  trans- 
port to  belligerants  goods  contraband  of  war.  The  lav 
of  nations  does  not  go  to  the  extent  of  rendering  the 
neutral  shipper  of  goods  contraband  of  war  an  offender 
against  his  own  sovereign.  While  the  neutral  is  en- 
gaged in  such  a  trade,  he  is  withdrawn  from  the  pro- 
tection of  his  Bovereign,  and  his  goods  are  liable  to 
seizure  and  condemnation  by  the  powers  at  war.     To 


•  rump*  n  IntnraiKt,  vol.  >.  101. 4S9.  Ui  edit. 

k  a  3.  c  7.  MC  III.  •  6  Mat*.  Btp.  103. 
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this  penalty  the  neutral  must,  suhmit,  for  the  capture 
was  lawful.  The  neutral  may  lawfully  transport  con- 
trs-baod  goods,  subject  to  the  qualification.of  being  rigbt- 
fijUy  liable  to  seizure  by  a  belligereot  power ;  but  he  is 
never  punished  by  his  own  sovereign  for  his  contraband 
shipments.  In  like  maiiQer,  the  neutral  may  lawfully 
carry  enemy's  property,  and  the  belligerant  may  law- 
iiilly  interrupt  him  and  seize  it.  An  insurance,  then, 
by  neutrals,  in  a  neutral  country,  is  valid,  whether  it 
relates  to  an  interloping  trade  in  a  foreign  port,  illicit 
lege  loei,  or  to  a  trade  in  transporting  contraband  goods* 
w|iich  is  illicitytire  beili.  But  to  render  the  insurance 
in  either  case  valid,  the  nature  of  the  trade  and  of  the 

goods  should  be  disclosed  to  him,  or  there  should. 
*S69    be  just  ground,  'from  the  circumstances  of  the 

trade  or.  otherwise,  lo  presume  that  be  was 
duly  informed  of  tbe  facts.* 


■  PutOTW,  Cb.  J.,  in  RichudsoD  t.  Miine  Ins.  Co.  mpra.  In  New. Yak, 
il  hubeen  held,  ibat  the  nDderwiiter  la  praniniBd  la  mamethe  ri^  of  coa. 
traband  of  vu,  withoal  s  previoiu  diicloMirs  of  the  nstuni  of  iha  cargo; 
■nd  on  (hs  ground  of  (hat  pmnmption  the  conitabuid  eaigo  need  oot  be 
dilcliwed.  Beton  v.  Lou-,  1  JeHn*.  Cat.  1.  Juhet  v.  Rhinelaiider,  3  ibid. 
ISO-  487.  Th«w  cues  wen  decided  as  early  as  1799 ;  bot  ihe  prindple 
d»M  not  appear  to  ba  sonndrand  the  authoritj  of  (be  obms  nifty  oow  be  con. 
^ered  tt  ovettnled.  Right  and  dnty  ira  comlatiTe.  As  Sir  Wm.  Scott  ob. 
•erved,  there  are  no  conflicting  rights  between  nalions  st  peace.  IT  (isde  in 
eonmbsnd  is  unlawful  by  th«  laws  of  war,  the  neuir«I  nolaiee  hla  dntr  if  he 
eagtses  in  it,  and  the  bdSigeraut  aierciKS  a  lawful  ri^l  when  heasizea  and 
eoDfiacaies  tha  articles.  An  inanraoca  of  avoypge  laden  with  ccDtralMiid 
articles  is  iusurancs  on  an  illegal  Toyage.  Mr.  Duer,  in  bU  Tmtitt  on 
/nmrance,  ToL  i.  751 — 756,  eipoes  the  error  of  Valiel,  and  of  the  American 
deoiaiona  referred  to  in  the  text,  with  eoDclnaive  fores.  Bnl  tbon^  the  bet- 
ler  opinion  on  sonnd  doeiriae  be,  that  «nch  ■  trade  is  anlftwfol  for  a  Matral, 
yet  it  is  the  preialent  rule  in  coDtinenial  Baiope,  that  an  ittsarancs  muit  im 
a  ntutral  eatmtry  on  artieles  conlnband  of  war  and  destined  lo  a  bellige. 
not  power,  is  permitted,  and  seems  to  be  an  exetptia*  to  the  general  prin. 
ciple,  that  an  insurance  in  a  neutral  country  on  a  trade  prohibited  by  the  Uw 
of  nadooa,  it  illegal  and  Toid.  Thia  point  remains,  howsrer,  to  ba  ssiiled  in 
the  joritpradence  of  £ngl«iid  snd  of  ths  United  Stales,  though  it  has  le. 
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(3.)    Of  ted^en'i  itaga. 

The  commercial  orditiaoces  have  generally  prohibited 
the  insurance  of  seamea's  wages,  and  the  expediency  of 
the  prohibition  arises  from  the  coosideration,  that  if  the 
title  to  wages  did  not  depend  upon  the  earning  df  freight 
by  the  performance  of  the  voyage,  seamen  would  want 
one  great  stimulus  to  exertion  in  times  of  difficulty  and 
disaster.  Though  there  be  no  statute  ordinance  on  the 
subject  in  the  English  la^v,  yet  it  is  every  where  assnmed 
as  a  settled  principle  in  the  marine  law  of  England,  that 
Beanien's  wages  are  not  insurable/  But  the  goods  that 
seam^  purchase  abroad  With  their  wages,  do  not  fall 
within  the  reason,  nor  do  wages  already  earned  and  due ; 
and  yet  if  a  seaman,  at  an  intermediate  port,  by  a  refu- 
sal to  proceed,  coerces  the  master  to  have  his  wage's 
alreiidy  earned  insured,  such  a  policy  has  been  held 
void  in  the  French  courts.'' 

(i.)    (y  freight,  projiu  and  commmioni. 
In  'France  and  Spain,  freight  ndt  earned  cannot  be 
insured,  and  for  the  same  reason,  that  seamen's  wages 
are  not  insurable.     Several  of  the  commercial  tribunals 
wished,  howler,  to  adopt  the  practice  of  the  English, 
and  give  a  greater  extension  to  the  liberty  of  insurance. 
To  this  it  was  answered,  that  risk  was  of  the  es- 
sence of  the  contract,  anS  that  there  ^could  be  no     •370 
real  loss  of  that  which  is  a  nonentity,  and  had  no 
o«tainezisteDce,  as  future  contingent  freight  and  profits.* 


etited  (h«  iknetian  of  tba  conni  of  liw  in  Nsn.Toik  and  MuMchnieua, 
klreadf  alluded  ro.    Bee  Dan-  m  Inturmnct,  Tol.  L  TS9— 761. 

>  1  Magna  on  Iv*VMet,  M.  Lord  Huufield,  in  3  £«rr.  S»p.  1919. 
Webster  t.  De  Tuut,  T  Tmn  Sep.  157.  Lord  StoweU,  in  1  Htgg.  Adm 
Btf.  939. 

t  Bnurigan,  Wine  i.  936. 

•  Bndejr  Fly,  tome  hi.  dSS,  483. 
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"^'^  ^  V: 

431.    By  leaving  the  freight  to  be  eeirned  uncovered,  the  inas- 
;^       <.    '^   tci^  li^  stronger  inducementfi  to  be  vigilant  in  t)ie  pre- 
*  v^  J^    servation  of  the  ahip  and  cargo.    This  is  the  reas<Hi 
yv"^  ^  ^^  assigned  by  Cleirac;  but Emerigon  says,  the  true  ground 
"*<•    I  ^   A  of  the  prohibition  is,  the  uncertainty  of  the  existence  of 
any  future  freight.'    In  England  and  the  United  States, 
future,  or  expected  and  contingent,  and  even  dead 
J    freight,  is  held  to  be  an  insurable  interest.    It  is  suffi- 
cient that  the  insured  has  an  interest  in  the  subject  mat- 
ter from  vbicb  the  freight  is  to  arise.     It  is  necessary, 
however,  that  the  ship  should  b&ve  actually  begun  to 
earn  freight,  in  order  to  entitle  the  insurer  lo  recover, 
for,  undl  then,  the  risk  on  the  freight  does  not  commence. 
An  inchoate  right  to  freight  ia  an  insurable  interest. 
The  risk  generally  begins  from  the  time  the  goods,  or 
part  of  them,  are  put  on  board  ;  and  if  the  ship  has  been 
let  to  freight  under  a  charter-party  of  aSrelghtment,  the 
right  to  freight  commences,  and  is  at  risk  so  soon  as 
the  ship  breaks  ground  ;  and  if  the  charterer  omits  to 
put  on  board  the  expected  cargo,  and  the  ship  performs 
the  voyage  in  ballast,  the  right  to  freight  is  perfect.    But 
when  the  freight  arises  from  the  transportation  of  the 
goods,  it  commences  when  the  goods  are  put  on  board, 
and  the  policy  attaches  to  the  extent  of  the  goods  on 

board,  or  ready  to  be  shipped.'' 
'S71        "Profits  are,  equally  with  freight,  a  proper  sub- 
ject of  insurance.    The  right  to  insure  expected 


>  Ord.  it  U  Jtfsr.  du  Fttt.  art.  15.  (kit  ic  Cmnm^tm,  hi.  347.  CUat, 
nn- 1(  GuJdiR,  c.  IS.  nn.  I.  \  Emtrigon,7!li.  Ord.afBilUa,i:.3S.  Bqi 
freight  already  earned  and  due  may  be  inaured,  for  it  baa  then  ceucd  lo  be 
BDcertiiQ.    PardtMMut,  Comt  it  Droit  Com.  tome  iiu  a.  764,  765. 

>  Tonge  T.  Walta,  Str.  Sep.  1351.  Thompion  r.  Taylor,  6  Tfm  Sep. 
4T6.  Forbes  v.  Anpiniilt,  13  Eamt't  Sep.  SSa  DaTidton  v.  Willaaej,  1 
MmU  f  SiIk.  313.  Rilay  t.  Hartford  Ina.  Company,  a  Omn.  Stf.  3G8L 
liTlngitan  t.  Colmnbian  Int.  Company,  3  Johnt.  Sep.  49.  Davy  t.  Hallelt, 
3  Cainti'  Sip.  16.       Hr.  Btnteit,  in  hia  Trtvlitt  on  tht  Pruieifttt  if  In. 
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or  contingent  profits,  is  settled  in  England,  and  has  re- 
ceived repeated  and  elabornte  confirmation.*  They  are 
likewise)  in  this  country,  held  to  be  an  insurable  inter- 
tBt.*"  The  consignee  of  goods  consigned  to  him  for  sale, 
has  an  insurable  interest  therein  to  their  fiill  value,  and 
he  may  insure  them  in  his  own  name."  Insurances  on 
fi«ights,  profits  and  commissions,  are  required  by  the 
course  and  interests  of  trade,  and  have  been  found  to  be 
greatly  conducive  to  its  prosperity.  But  the  doctrine 
that  pervades  the  case  is,  that  the  insured  must  have  a 
real  interest  in  the  subject  matter  from  which  the  profits 
are  expected.  There  must  be  a  substantial  basis  for 
the  hope  or  expectation  of  profits,  in  order  to  prevent 
tbe  policy  from  being  considered  a  wager.  Commis- 
sions are  a  species  of  profit  expected  to  arise  from  the 


itmnily,  57,  uya,  ihal  tha  practice  ofinsariDgihip  and  freighl  aeptralelf ,  i> 
■uended  wiib  many  difficuliies,  and  that  the  beat,  if  not  the  only  way  lo 
obviate  ihem,  and  la  put  the  owner,  under  all  circutnatances,  in  the  aama 
ailnation  in  wbicb  he  would  have  been  in  caie  o[  a  safe  urival,  would  be, 
10  tnnirr  tie  ihip  and  /night  jointly,  a*  one  indicitible  nti,  in  the  *ame 
paUa/.  In  Aditna  t.  Fennaytiania  Ina.  Company,  1  Saalt,  97,  in  the  caae 
of  ■  valued  policy  on  freight,  there  wu  apecie  on  board  belonging  lo  the 
owner  of  the  gbip,  and  tbe  ship  waa  loet  berore  any  caigo  wa»  pnrehaaed,  or 
contracted  for,  or  procured  ;  and  it  waa  held,  that  there  waa  no  claim  upon 
tbe  ioitirer,  for  tbeie  waaonly  a  teaaoDableespccfalwiie/proJflupoivacar^ 
tipeettd  lo  bf  fTOOtrti  and  thipped.    Tbe  contingency  of  eipected  freight 

■-  Grant  V.  Parkinson,  cited  Id  Pari  en  /nraronca,  354,  6th  edition.  La 
Crm>  T.  Hoghea,  ih'il.  358.  Cranliird  v.  Hunter,  8  Trm  ^«I>.  13.  Barclay 
V.  Coiwina,  2  £a«ra  Btf.  544.  Handrickaon  v.  Margetaon,  ibid.  549,  note. 
Profila  miiBt  be  inanred  u  profiu.  3  JVeinUe  ^  JIfanniRf,  B19.  An  inin- 
rance  on  oulfiU  in  n  whaling  >oyage  does  not  terminate  pro  lanto  with  tbejl 
eonautnptioa  or  dlatribuljon,  but  attichea  to  the  procetd*  of  the  adventure. 
Uancoi  V.  Fiahing  Ina.  Co.,  3  Sumner'*  B.  139. 

*  Loomia  V.  Shaw,  S  Johnt.  Cat.  36.  Tom  v.  Smith,  3  CoincC  Btf.  945. 
Abbot  T.  Sebor,  3  JatiB».  Cat.  39.  Foadiek  r.  Norwich  Matiiie  Ina.  Com- 
pany, 3  Day'a  Sep.  108. 

■  De  Fonit  t.  Fulton  Ina.  Compiny,  I  HalPt  Eip.  84.  Briiban  t.  Boyd, 
4  Paigt,  IT.    Ptntvatin  t.  LouL  F.  &.  M.  Ina.  Co.  4  Bai.  Laui.  B.  S34. 
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sale  of  property  consigned  to  an  agent  or  supercargo, 
and  tliey  are  an  insurable  interest  in  England,  and  other 
countries,  wliere  insurances  on  profils  are  legal.' 
In  France,  asBurances  on  profits  are  unlawful,  and 

contrary  to  tbe  code,  as  they  were  also  to  the  or- 
*S72    dinances  of  the  marine,  *and  for  the  same  reason 

that  insurances  on  freight  are  not  allowed.  The 
subject  insured  must  have  a  physical  existence,  and  be 
a  substance  capable  of  being  exposed  to  the  hazards  of 
the  sea.  And  yet  there  seems  to  be  no  more  objection 
to  the  insurance  of  a  thing  having  only  a  potential  exist- 
ence, than  to  tbe  sate  of  it;  and  it  is  admitted,  that  the 
sale  of  the  proceeds  of  a  future  vintage,  or  of  the  next 
cast  of  the  net  by  a  fisherman,  is  a  good  and  vafid  sale. 
Tbe  hope  or  expectation  of  profit,  in  these  cases,  is, 
says  Pothier,'"  a  moral  entity  susceptible  of  value,  and 
of  being  sold.  But  in  Italy,  Portugal  and  the  Hanse 
Towns,  they  are  held  lawful ;  and  Santema,  and  after 
him  Straccha,  and  then  Roccus,  all  show  that  the  profits 
of  goods  may  lawfully  be  estimated  in  an  insurance  on 
goods.*^  The  English  cases  have  required  the  insured 
to  show,  in  an  insurance  on  profits,  that  some  profit 
would  have  been  produced  upon  the  adventure,  if  the 
peril  to  the  property  from  which  the  profits  were  to  arise 
bad  not  intervened.^  I  should  apprehend  that  was  tbe 
proper  course,  though  the  cases  in  this  country  have  not 
explicitly  declared,  that  the  party  must  show  afBrma- 
lively  that  the  goods,  if  they  had  arrived  safe,  would 
have  come  to  a  profitable  market,  or  that  tbe  state  of  the 


■  Btntekt  sn  ItidtataUy,  35. 

*  Trciti  du  Cdr.  it  Vtntt,  n.  5,  G. 

•  Koecu*,n.3t.96.  Santtnta,  dt  At.  tt  Spm*.  Mere.  7Vu«l.  pan 3.  n. 
40, 41.  Straeeha,  dt  Au.  Gbm.  6.  n.  I.  Ord.  o/Hamkurg,  9  Magnu,  913. 
Smieti,  35. 

'  Hodpon  T.  GloTer,  6  £ul'>  JI<p.  316. 
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foreign  market  was  sucbas  to  hare  afibrded,  aain  OroMt 
v.FaTkinton,  a  very  stroDg  exp6CtatioD  of  profits.  8)m1i 
an  expectation  seems  to  have  been  assumed  in  the 
American  cases. 

(5.)    Of  open  and  valutd  folicut. 

An  open  policy  is  one  in  wbicb  the  amount  of  interest 
is  not  fixed  by  the  policyi  but  is  left  to  be  ascertiuned 
\xy  the  iasured,  in  caee  a  loss  should  happen.  A  valuid 
policy  is  where  a  value  baa  been  set  oa  the  ship 
or  goods  insured,  *and  inserted  in  tbepolicy  in  the  i*8T8 
nature  of  liquidated  damages. 

If  a  policy  on  profits  be  an  open  one,  there  must '  be 
proof  given  of  the  amount  of  the  profits  that  would  pro- 
bably have  been  made,  if  the  loss  had  not  happened  ; 
there  would  not  otherwise  be  any  guide  to  the  jury,  in 
the  computation  of  the  loss.  In  Mimford  v.  Hallett,^  it 
was  supposed  that  every  policy  on  profits  must,  of  ne- 
cessity, be  a  valued  one,  because  without  the  valuation 
it  would  be  extremely  difficult  to  ascertain  the  amount 
to  be  recovered.  A  loss  on  the  profits  must  be  regula- 
ted by  the  loss  of  the  property  from  which  the  profits 
were  to  arise."  Where  the  ship  and  cargo  were  lost 
pn  the  voyage,  the  whole  amount  of  the  valued  profits 
was  held  recoverable,  without  showing  that  there  would 
have  been  any  ultimate  profit  if  the  loss  had  sot  hap- 
pened." 

The  value  in  the  policy  is,  or  ought  to  be,  the  real 
value  of  the  ship,  or  the  prime  cost  of  the  goods,  inclu- 
ding the  incidental  expenses  of  them  previous  to  the 
shipment,  and  the  premium  of  insurance.^    It  means  the 


'l/<ilm*.S«p.A3a. 

k  Abbot  T.  Sebor,  3  /aJbti.  Cm.  M. 

•  FitapKo  Ini.  CompBDr  t.  Coaltet,  3  Pctrri'  17.  S.  Btp.  392. 
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arooant  of  the  insurable  interest ;  and  if  the  insured  has 
some  interest  at  risk,  and  there  be  no  fraud,  the  valua- 
tion in  the  policy  is  conclusive  between  the  parties ;  for 
they  have,  by  agreement,  settled  the  value,  and  not  left 
it  open  to  future  inquiry  and  dispute  as  between  them- 
selves.* If  the  valuation  should,  however,  be  grossly 
enormous,  as  tn  the  case  put  by  Lord  Mansfield,  where 
cargo  was  valued  at  2000/.,  and  the  insured  had  only 
the  value  of  a  cable  on  board,  there  is  no  doubt  it  would 
raise  a  strong  presnotplioD  of  fraud;  and  either  the 
valuation  or  the  policy  would  be  set  aside.  A  valua- 
tion, fraudulent  in  fact,  as  respects  the  insurer,  or  so 
excessive  as  to  raise  a  necessary  presumption  of  fraud, 
entirely  vacates  the  pohcy,  and  discharges  the  insurer ; 
and  the  English,  American  and  French  law  of  insurance 
contain  the  same  general  doctrine  on  the  gubject> 
•874  •There  are  cases  which  suggest  that  the  Valua- 
tion is  applicable  only  to  cases  of  total  loss,  and 


•  Bbawa  T.  FeltDn.  a  Satfg  Sep.  109.  Lotd  Abinger,  la  YooDg  t.  Turing, 
S  MamiiBg  j-  Grangtr,  533. 

k  Lord  HBufleld,  in  Lewii  t.  Rucker,  3  Bur.  Rrp.  IITI.  Sbtwe  r.  FeU 
ton,  3  Batt't  Stp.  109.  Feue-v.  Aguilir,  3  2^iil.  Srp.  506.  Haigh  t.  Db 
It  Cour,  3  Campb.  Stp':3l9.  Lnrd  Elleiiboroogh,  in  Forbei  t.  Aapiptll,  IS 
Etl't  Htp.  333.  Autran  v.  J*coba,  WigitvUk't  Stp.  118.  Wolcoti  t. 
Eagle  Ids.  Compaay,  4  Pick.  Etp.4SS.  Marine  Ina.  Compan)'  v.  Hvdgaan, 
i  CranMi  Etp.  QOG.  Cimdy'»  MarthaU,  SSD,  SSI.  1  PA^ifw  an  /*«>• 
roncc,  305—313,  lat  cdiL  Valin'i  Com.  tome  ii.  147.  FoUier,  det  A—,  a. 
151. 159.  Soulag  Paly,  lome  iii.  397,  39S.  AT.  Delvincourl,  in  hit  Tiuli- 
laU*  it  Droit  Coat.  lome  ii.  345,  346,  conleniia,  Ihal  Ibongh  the  nlaatioB 
be  made  without  fraad,  if  there  be  palpable  eTidcnce  of  miataka  in  the  Tain. 
•tion,  the  policjr  tnaj'  be  opened  ;  and  Valin,  Pothier  aud  Emerigon  ara  of 
(hat  opiaion.  But  Boulay  Pal;  thiuka  (hat  the  eicen  in  the  nlualion,  b; 
niiiifce,  ja  not  anfficicnt  (o  open  the  policy ;  and  there  maal  be  proof  of 
•etual  fraud  going  lo  the  deatnlclion  of  (he  contiaet.  Coon  dt  Dnit  Caak 
tome  iii.  401.  The  OrdiHaaee  a/  ll«  Marine,  h.  t.  art.  H,  and  the  Coda  da 
ComrntToi,  art  336,  malte  fraud  the  baaia  of  opening  tha  valuation.  It 
Bnidan,  o.  3.  art.  13,  and  Valin,  Com.  (otue  ij.  53,  consider  an  over  valuation 
of  ■  mMeifi  oi  one  third,  or  evea  of  ona  fourth,  to  be  eridence  of  fniid  ; 
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does  not  apply  to  average  loasee.*  But  the  better  opin- 
ion of  the  text  writers  is,  that  id  settling  all  losses,  total 
or  partial,  the  valuation  of  the  property  iu  the  policy  is 
to  be  considered  as  correct  in  the  adjustmeDt  of  the  loss, 
and  the  true  measure  aad  basis  of  the  valuation  accord- 
ing to  the  contract  of  indemnity.  The  adjustment  is  to 
be  the  same  as  if  the  goods  had  actually  cost,  or  the  ship 
and  freight  were  actually  worth,  the  sacn  at  which  ihey 
were  valued.''  Mr.  Benecke  concludes,  from  a  consider- 
ation of  the  cases,  that  the  opinion,  that  in  a  case  of  a 
partial  loss  the  valuation  ought  to  be  disregarded, 
*is  as  destitute  of  authority,  as  it  is  void  of  jus-  *S70 
tice  and  sound  reason. 

A  valuation  does  not  preclude  the  inquiry,  whether 
the  whole  interest  valued  has  been  at  risk.    If  the  valua- 


bal  othar  (elt  writen  jnetly  conclude  that  elerj  cue  will  depend  apon  ill 
awn  circtimaUocGa,  without  being  garerned  hj  any  *ucb  rule.  Mr.  Benecke 
hu  referred  to  the  (ariooi  and  diMorduit  proiisions  of  the  principBl  com- 
mercial oaliorn  of  Earape,  coocerDiiig  Talualioni,  and  thejr  ire  generally 
held  to  be  conclonTe,  Dnlen  ^own  to  be  franduleDi.  Btneeit  on  imfemmty, 
151, 159. 

•  Lord  Mimfield,  in  Lb  Cnii  *.  Hu^ci,  cited  in  S' Eaat't  Bep.  113. 
Bewail,  J.,  7  Man.  Eip.  370.  Allegre  t.  Iniunnce  Company,  6  Harr.  ^ 
Aiit*.  408.  The  New-York  Board  of  Uoderwriten,  May  SO,  1837,  le. 
■olved,  thai  in  caaea  of  a  lecbnicil  lotnl  loM  of  a  vtntL,  the  only  basia  uf 
aacerieining  her  ralue,  ibal!  be  her  raluatioa  in  the  poJicy,  and  if  iiol  lo 
Tilued,  her  actual  ralne  at  the  time  of  the  ioeeptioti  of  ibe  riak  at  the  port 
of  which  ehe  belonged. 

*  Sln*n*  f  Bemctt  m  Averagt  and  Adjatlminl  aj  Loun  in  Marint 
lamranee,  Boalon,  1833,  48 — 53.  Stenena  en  Avtragt,  pari  3,  1S8.  PUI. 
Uf  M  /iwMrancf,  vol.  i.  313.  315.  Bntcke  on  Tademnity,  ISS,  153.  157. 
Id  the  caie  of  Allegre  i.  IninriQca  Company,  the  court  coneidered  it  to 
be  an  opsn  and  Doaelllcd  qnealion,  whether,  in  the  caie  of  i  partial  loae  od  i 
Tslaed  policy,  the  ininted  was  to  be  indemnified  according  to  ibe  faimlioD, 
ortbeaeiaal  valnn  oftheiDbjeciat  the  portof  ahipmeot,  and  they  omitted  to 
eipreai  any  opinion  on  the  point,  though  it  had  been  warmly  conteated  in 
the  argament.  Mr.  Benecke  aayi  that  ibe  queation,  whether  a  Talnaiion 
ihould  be  opened  in  caee*  of  partial  looa,  had  never  occnrced  in  the  Englidi 
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tioB  of  freight  of  a-  whole  cargo  be  made,  the  nnderwri- 
ter  -will  not  be  liable  beyond  the  extent  of  the  freight  of 
the  goods  put  oa  board.*  This  doctrine  applies  equally 
toan  insurance  upon  cargo;  and  the  insured,  on  a  ^ued 
policy  on  cargo,  wilt  not  recover  beyond  the  interest  be 
bad  at  risk.  There  must  be  a  total  loss  of  the  whole 
sabject  matter  of  insurance  to  which  the  valuation  ap- 
plied, whether  the  insurance  was  on  goods,  or  upon 
freight.  The  valnation  fixes  the  price  of  the  whole 
subject  at  risk,  but  it  does  not  admit  that  the  property 
on  which  the  valuation  was  made  was  on  board  the 
veBsel.!*  If,  therefore,  certain  articles  be  comprised  in 
a  valuation,  and  part  are  safely  landed  before  the  ship 
is  lost,  the  valuation  must  be  opened,  and  the  claim  of 
the  insured  reduced  in  the  proportion  which  the  arti- 
cles actually  lost  bore  to  the  Taluation  of  the  whole  at 
the  commencement  of  the  risk.° 


(6.)    Cf  wager  policiet. 

A  mere  hope  or  expectation,  without  some  interest  in 
the  sabject  matter,  is  a  wager  policy,  and  all  such  ma- 
rine policies  are,  by  statute,  in  England,  declared  void." 
But  the  English  courts  have  refined  greatly,  in  con- 
sidering what  is  an  interest  sufficient  to  sustiun  a  polioy, 
and  to  place  it  out  of  the  reach  of  the  prohibition.  If  a 
person  be  directly  Uable  to  loss  in  the  happening  of 


>•  FoAra  T.  Aapinill,  13  EaTt  Btp.  338. 

V  Pufcer,  Ch.  J.,  Hairen  r.  Gray,  IS  Mam.  Sep.  71.  Wolcott  t.  Etglc 
Ids.  Company,  4  Pick.  Stf.  439.  Broohe  t.  Louis.  Im.  Cotnpiny,  4  Mtrtin, 
H.'B.  MO.  681,  If  much  len  pmperty  wM  ibipptdihna  wu  eipecisd  lo  b« 
on  boird,  the  umrad,  ihooch  it  bs  >  valued  polic]',  can  recover  only,  in  eu< 
of  Ion,  ■  proportion  fn  rata.  Alsap  v.  The  Comm.  Ini.  Conpiny,  I  Stnt- 
nir,  451. 

•  Brntehe  on  Inrfmaity,  146. 

«190«o.ILo.3T. 
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anj  particular  event,  as  if  he  be  an  insurer,  or  'be 
answerable  as  owner  for  the  neg^noe  of  the  mas- 
ter, he  has  an  insurable  iDtereM.*  A  creditor,  to 
wboni  property  is  assigned  as  collateral  security,  has 
an  insurable  interest  to  the  amount  of  his  debt.**  In  the 
case  of  Lvcena  v.  Cra^vrd,'  the  distinction  between  a 
reasonable  expectation  of  gain  in  the  shape  of  freight, 
commissions  or  profits,  founded  on  some  interest  in  the 
subject  matter  which  was  to  produce  them,  and  a  mere 
shadowy  hope  or  expectation,  was  fully  and  very  ably 
investigated  in  the  Court  of  Common  Pteaa,  and  in  the 
House  of  Lords,  and  great  talents  were  displayed  and 
exhausted  upon  that  litigated  point.  The  decision  was^ 
that  commissions  to  become  due  to  public  agents,  and 
all  reasonable  expectation  of  pro&is,  were  insurable 
interests.  The  interest  need  not  be  a  property  in  the 
subject  insured.  It  is  sufficient  if  a  loss  of  the  subject 
would  bring  upon  the  insured  a  pecuniary  loss,  or  inter- 
cept <a  profit.  Interest  does  not  necesseuily  imply  a 
rig^t  to,  or  property  io,  the  subject  insured.  It  may 
consist  in  having  some  relation  to,  or  concern  in,  the 
subject  of  the  insurance,  and  which  relation  or  concern 
may  be  so  aSected  by  the  peril  as  to  produce  damage. 
Where  a  person  is  so  circumstanced,  he  is  interested  In 
the  safety  of  the  thing,  for  be  receives  a  benefit  from  its 
eustence,  and  a  prejudice  from  its  destruction,  and  that 
interest  is,  in  the  view  of  the  English  law,  a  lawful  sub- 
ject of  insurance.*! 


•  WnlknT.  HiitlBDd,  6  B<inm.^Md,  171. 

k  Weill  V.  Fbiladetphia  Iiu.  Compan;,  9  Serg.  j-  SauU,  103.  Alieo.  or 
«n  interest  in  the  nstan  of  ilien,  ii  aa  inmmble  iQierait.  HsDeoxt.Fiih. 
mg  Iiu.  Compaay ,  3  iSkminn',  133. 

•iSn.^  PiUL  T5.    5  Hid.  369. 

i  Uwnnce,  J.,  in  5  A>*.  ^  FtUl.  303, 303,  304.  Huglua  m  ^nntnuKt, 
30.    An  eqniuble,  m  well  u  a  legtl  intentt,  and  an  inlarMt  hald  nndar  an 
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It  was  admitted  by  the  judges  of  the  Court  of  K.  B., 
in  Craufurd  v.  Hvnter,'  that,  at  comaion  law,  prior  to 
the  statute  of  Geo.  II.,  wager  policies  were  not  illegal ; 
and  the  courts  have  been  very  much  embarrassed  in 
their  endeavours  to  draw  the  line  of  distinction  between 

wagers  that  were  and  were  not  admissible  in 
*S77    courts  of  justice.    The  law  has  been  'thought  to 

descend  from  its  dignity  when  it  lends  its  aid  to 
recover  the  fruits  of  an  idle  and  frivolous  wager.  In 
Good  V.  Elliot,^  Mr.  J.  BuUer  made  a  vigorous,  but 
unsuccessful  stand,  against  suits  upon  wagers  in  any 
case ;  and  nothing  could  have  been  more  impertinent 
than  the  wager  in  that  case,  which  was,  whether  one 
third  person  had  purchased  a  wagon  of  another.  Many 
of  the  cases  stated  by  Mr.  J.  BuUer,  were  of  a  nature  to 
draw  into  discussion,  and  unnecessarily  aflect,  the  cha- 
racter or  feelings  of  third  persons ;  and  to  sustain  suits 
upon  such  wanton  wagers,  would  be  a  disgrace  to  any 
administration  of  justice.  The  case  ofJona  v.  Randall,'' 
went  quite  far  enough,  when  it  sustained  an  action  upon 
a  wager,  whether  a  decree  in  Chancery  would  be  re- 
versed on  appeal  to  the  House  of  Lords.  If  wagers  are 
to  be  allowed  in  any  case,  as  valid  ground  for  a  suit, 
the  betting  on  the  return  of  a  ship,  in  the  shape  of 
a  policy  without  interest,  is  as  harmless  as  any  that 
could  be  devised.  In  EgerUm  v.  Fvrzeman,^  it  was 
ruled  in  the  English  courts,  that  a  wager  on  a  battle 
between  two  dogs  was  illegal,  and  not  the  ground  of 
action. 

In  New-York,  the  courts  had  formerly  assumed  it  to 
be  a  clear  and  setded  principle  of  the  common  law, 


eMCULorr  coninei,  are  TiGd  tobiecu  of  inniranee.    CoIumbUn  Iiwuuk* 
Company  v.  Lawrence,  3  Ttttrf  Sup.  C.  Sep.  95. 

•  8  Ttrm  Stp.  IS.  •  Ctap.  Rep.  31. 

*  3  Tirm  Stp.  G93.  '  1  Corr.  ^  Ftyni,  613. 
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that  a  policy  in  which  the  insured  had  no  interest,  and 
which  was,  in  fact,  nothing  more  than  a  wager  or  bet 
between  the  parties  to  the  contract,  whether  such  a 
voyage  would  be  performed,  or  such  a  ship  arrive  safe, 
was  a  valid  contract.*  It  was  only  required  that  the 
wager  should  concern  an  innocent  transaction,  and 
not  be  coDtrary  to  good  morals  or  sound  pohcy.** 
•But  now,  by  statute,o  all  wagers,  bets  or  stakes,  "878 
made  to  depend  upon  any  lot,  chance,  casualty, 
or  unknown,  or  contingent  event  whatever,  are  declared 
to  be  unlawful,  with  the  exception  of  contracts  on  bot- 
tomry or  respondentia,  and  all  insurances  made  in  good 
faith  for  the  security  or  indemnity  of  the  party  insured. 
The  statute  has  eSectually  destroyed  wager  policies ; 
for  they  are  not  within  the  exception.  In  Massachu- 
setts, the  Supreme  Court  expressed  a  strong  opinion 
against  the  validity  of  a  wager  policy,  and  the  doctrine 
there  is,  that  all  gaming  is  unlawful  according  to  the 
general  policy  and  laws  of  the  commonwealth.  In 
Pennsylvania,  every  species  of  gambling  policy,  and 
all  actions  upon  a  wager  or  bet,  are  reprobated,  and 
they  follow  the  principles,  while  they  do  not  acknow- 
ledge the  authority,  of  the  English  statute  in  the  reign 
of  George  II.**    Wager  policies,  without  any  real  inter- 


>  Jnhel  V.  Church,  QJokiu.  Co*.  333.  Abboi  v.  Sebor,  3  ibiJ.  39.  Cien- 
dening  f.  Charcb,  3  Cainetf  Stp.  141.  Buchanan  v.  Ocean  Ina.  Compaa)', 
G  Onttti't  Btp.  318. 

t  Bunn  T.  Riker,  4  Jahn*.  Sep.  436.  Mounl  Sl  Wardell  v.  WiitcR,  7  ibid. 
434.    Campbell  T.  Bicbardion,  10  i&i'd.  40G. 

•  Nr>e-T«rk  Stvittd  StataUt,  voL  i.  662.  t«c.  8,  9, 10. 

4  Amor? T.  Gilmaa.SMait.  Rtf.  1.  Bibcock t. Thompton, 3  Ficic.  Sep. 
446.  Prilcbaic  t.  Ininruiea  Co.  of  North  America,  3  Teaftt'  Btp.  4U. 
Criig  T.  Murgrauoyd,  4  ibid.  1S8.  Adanu  v.  PennsylTonia  Ini.  Company, 
1  BaaU.lOT.  loVeTniDnlill*  held,tbsi  no  suit  will  lie  to  tecovcr  prnpcitr 
won  of  anothci  bf  ■  bei  or  wager.  Collsmar  v.  Dajr,  S  Firnimf  Stp.  144. 
Wager  coatracti,  or  beis  on  eleciiont,  are  Toid.      Lloyd  v.  Lciranring,  7 
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esu  to  support  them,  are  condemned  also  by  positive 
oidinaoces  in  France,  and  in  most  of  the  commercial 
natioDS  of  Europe.* 

(4.)  (yretuntranee  attd  double  insurance. 

After  an  insurance  has  been  made,  the  insurer  may 
have  ttie  entire  sum  he  hath  insured,  reattwred  to 
•279  him  by  some  "other  insurer.  The  object  of  this 
is  indemnity  against  his  own  act;  and  if  he  gives 
a  less  premium  for  the  reassurance,  aU  his  gain  is  the 
diflference  between  what  be  receives  aa  a  premium  for 
the  original  insurance,  and  what  he  gives  for  the  indem- 
nity against  his  own  policy.  If  he  gives  aa  much  for 
reassurance,  he  gains  nothing  by  the  transaction  ;  and 
if  he  gives  a  higher  premium,  as  insurers  will  sometimes 
do  Lo  cover  a  dangerous  risk,  he  becomes  a  loser  by  his 
original  insurance.  These  reassurances  are  prohibited 
in  England,  except  in  special  cases,  by  the  statute  of 
19  Oeo.  II.  c.  37 ;  and  also  by  every  country  in  Europe, 
but  they  are  allowed  with  ua.^  The  contract  of  re- 
assurance is  totally  distinct  from,  and  unconnected  with, 
the  primitive  insurance ;  and  the  reassured  ia  obliged 
to  prove  the  loading  and  value  of  the  goods,  and  the  ex- 
istence and  extent  of  the  loss,  in  the  same  manner  as  if 


WalU,  391.    No  action  apon  aaj  wiger  or  bet  can  b«  niuined.    Edgell  i. 
H-UnahliD,  6  marten,  ITS. 

*OTd.diU  Mar.  In.  3.  tii.  6.  DttA4*.nn.ZL  1  £iHHfni,  SSI.  In 
Bootlind,  ihe  lule  of  ths  einl  law  reUliTB  to  SponMiatut  luiiera  wax  earif 
adopted  ■■  common  law,  and  no  wagei  or  gaming  contraol  will  aapporl  an 
aclioa.  1  BrW*  Cam.  300.  Glide  At  Commtra,  art.  357.  OrA.  of  Gttmt, 
of  liGddUhirg,  of  BoUtrdam,  of  ApiHtrdam,  of  Hamburg  tad  Stockholm, 
Qollecled  in  2  M<ig€a§.  63. 68. 8a  133. 399. 357.  Aeecw, «te j4*Mear.  n. 88. 
Tlie  latter  refan  to  a  daciaion  of  the  Rota  of  Genoa,  in  which  the  principle 
ii  declared,  (■  van  ai**t  riaieum,  oMeeurotio  noR  valet ;  nm  nen  sdul  ma. 
Uria  ia  qua  ftnta  patttt  fimdari.    DteUiatnt  Sot*  0«iM«,5^a.% 

k  Htatie  T.  De  PefHer,  3  Caimat  Rtf.  19a     Mairr  t.  Piinoe,  3  iHaat. 
.    £(■.  176. 
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lie  were  the  origiaal  insurecff  He  oeed  not  abandoD  .to 
tbe  reinsurer,  as  sood  as  the  first  ioBured  has  abandmed 
to  bim,  for  be  ba^  no  coDnection  with  tbe  first  insurance. 
If  he  proves  the  original  claim  against  him  to  be  validi 
when  be  resorts  over  to  the  reinsurer,  be  ma^es  out  a 
case  for  indemnity.^ 

These  reassurances  are  allowed  by  tbe  French  ordi- 
nances, and  tbe  first  insurer  can  reassure  to  the  same 
amount ;  but  tbe  better  opinion  is,  that  be  cannot  in- 
sure the  premium  due  him  for  the  first  insurance.  Va- 
lin,  Fotbier,  M.  Estrangin,  tbe  commentator  upon  Po- 
tbier,  and  Boulay  Faty,  are  all  opposed  to  Emerigoo 
on  this  p<unt,  and  they  certainly  bear  down  hie  opin- 
ion.^ 

Tbe  insured  coay  likewise  cause  to  be  insured 
the  solvency  *of  the  first  iosvrer ;  but  this  will  not  *D)80 
often  be  tbe  case,  for  it  lessens  greatly  tbe  profits 
of  the  voyage,  by  multiplying  the  charges  up(m  it ;  and, 
Marshall  says,  it  has  never  happened  in  England ;  for 
a  double  insurance  answers  better  the  end  proposed. 
Tbe  second  insurer  does  not  become  strictly  a  surety 
for  the  first  insurer.  It  is  a  totally  distinct  contract, 
without  any  participation  in  the  other,  and  be  is  not 
bound  to  render  any  service  to  the  first  tme.    It  is  a 


•■  PatldtT,  h.  I.  n.  163.    Bmerigmi,  toms  I  347.  3S0. 

*  Suiie  1.  De  Pejuer,  Hi.  tsp.  When  the  Iom  baa  happanad,  and  bcgn 
dol]'  ueartsined,  ibe  reannrer  most  paj  in  the  fint  inannr  iha  anionDt  of 
tha  loM  within  the  paHcr,  nonriihataDding  the  fini  inaorar  haa  bacomc  in. 
aolTeat,  and  can  pa;  only  in  part.  Ha  mnai  ptjr  the  entire  mim  reaarared, 
tod  haa  no  concern  with  any  urangemant  bal<raen  Iha  firat  inanrar  and  hia 
onditon.  1  Uarthmll  »n  Intmma,  143,  EaurigwK,  tome  i.  348.  He  ia 
entitled  to  make  tbe  iMDe  defeDca  aa  the  oiifinal  inaorar.  N.  Y.  Stale  Ma- 
rine In*.  Co.  V.  PraieotMro  Ina.  Co.,  1  Stary't  R.  4S8. 

*  Ori.  de  Ut  JWar.  d«>  Atamrajuil,  WL  U.      CMa  ie  Cnnurtt,  ait  343. 
4  VaUn,  h.  L     P<,tld*r,  h.  i.  n.  35.      1  Emnigam,  %*».    3  Ant^y  Fat^, 

439. 

*  CttUft  aUrtkall,  p.  ]4t. 

Vol.  in.  96 
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conditional  obligatioo  of  Especial  kind.*  Valin  and 
Pothier  contend,  that  the  second  insurer  of  the  solvency 
of  the  first  one,  becomes  a  surety  for  the  first,  and  is 
entitled  to  oppose  to  the  claim  the  exception  of  ditaution, 
which  is  to  require  that  the  first  insurer  should,  at  his 
expense,  be  first  prosecuted  to  judgment  and  execution ; 
but  Emerigon  and  Boulay  Paty  are  not  of  that  opinioo, 
'  though  they  admit  that  the  first  insurer  must  be  put  le- 
gaily  in  default  after  a  legal  demand.'* 
I  ^j_t  rr-'"  7  A  double  insurance  is  where  the  insured  makes  two 
■  ^^t  Jj         insurances  on  *the  same  risk,  and  the  same  interest. 


vv^^' 


^^^  But  the  law  will  not  allow  him  to  receive  a  double 


'         .'     M  '  \  satisfaction  in  case  of  loss,  though  he  may  sue  on  both 
L-p-**^.^'**^*/ policies.     The  underwriters  on  the  different  policies 
<_,    .  ^^j  (1.1-tt  are  bound  to  contribute  ratably  towards  the  loss." 
They  pay  according  to  the  rate  of  their  subscriptions, 
without  regard  to  the  order  of  time  in  which  the  poli- 
cies were  made ;  and  if  the  insured  recovers 
•aSl     "his  whole  loss  from  one  set  of  underwriters, 
they  will  be  entitled  to  their  action  against  the 
other  insurers,  on  the  same  interest  and  risk,  for  a  rata- 
ble proportion  of  the  loss."*     The  doctrine  of  contribu- 
tion applies  very  equitably  to  such  a  case.     It  was  bo 
declared  by  the  Circuit  Court  of  the  United  States  at 


*  SsMema,  it  At*,  put  3.  n.  55,  56,  57,  58.  Straecha,  it  An.  Intro. 
docliOQ,  n.  48,  49,  who  cites  &nd  adopu  tba  opiaina  of  Ssnurna  ;  and  both 
of  ihem  refer  back  to  Ihe  cItiI  Inw,  and  to  (he  doctora  who  had  comraeiltod 
upon  ii ;  Bud  tbey,  in  their  tain,  are  quoted  and  followed  by  Emrrigon,  ton* 
i.S53. 

k  Polhier,  Train  Jet  An.  No.  33.  Faint,  totns  UK.  De  GaiivH,  e.  9. 
art.  30.     I  Bwurigim,  359.    Bmtlay  Paty,  tnme  iil  440. 449. 

•  RogGra  V.  DnTia,  and  Davis  v.  Gilbert,  decided  al  N-  P.,  hj  Lord  Ntnt. 
Geld,  Park  en  Intarmitt,  374,  375,  6th  edition.  Lucan  t.  JcfletBon  Ins. 
Companf,  6  Gmwi't  Btp.  635. 

t  Newby  T.  Reed,  1  Black:  Rtp.  416.  HUhudon  *.  Weatein  Marina  and 
Fit*  IiN.  Conpur>  L»*i»-  Btp.  hj  Carrf,  toI.  ix.  p.  97. 
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Philadelphia  in  Tkariton  v.  Koch  ,■■  and  though  in  most 
countries  of  Europe  the  first  policy  in  the  order  of  time 
is  to  be  eichausted  before  the  second  operates,  yet  the 
rule  requiring  the  insurers  in  each  policy  to  bear  a  rata- 
ble share  of  the  loss,  was  declared,  in  that  case,  to  be 
founded  in  equity,  and  in  sound  principles  of  commer- 
cial policy.  The  French  rule  is,  that  if  there  exist 
several  contracts  of  insurance  on  the  same  interest  and 
risk,  and  the  first  policy  covers  the  whole  value  of  tbe 
subject,  it  bears  the  whole  loss,  and  the  subsequent  in- 
surers are  discharged  on  returning  all  but  half  percent, 
premium.  But  if  it  does  not  cover  the  entire  value,  tbe 
subsequent  policies,  in  case  of  loss,  are  bound  only  to 
make  up  the  part  uncovered.''  The  ancient  rule  in  Eng- 
land was  according  to  the  French  ordinance,"  and  it 
has  been  deemed  more  simple  and  convenient.  Mer- 
chants frequently  prefer  it,  and  it  is  perfectly  consonant 
to  a  strict  construction  of  the  contract  with  the  first  un- 
derwriter. 

Policies  have  sometimes  a  clause  introduced  into 
them  to  prevent  the  rule  of  contribution,  and  to  make 
the  insurers  responsible  according  to  the  order  of  date 
of  their  respective  policies.  Where  two  policies  were 
dated  upon  the  same  day,  it  was  held,  that  prior  in 
date  vfas  intended  to  be  equivalent  to  prior  in  time,  and 
that  the  policy  first  in  time,  in  point  of  fact,  was  to  bear 
the  loss.^ 


'  4  Dallof'  Stp.  348.    App.  p.  39. 
t  Ctde  de  Ctmmirce,  *rt.  359. 

•  Malgiuf  Lr.x  Mercataria,  IVJ.  The  Africnn  Compaajr  t.  BdU,  1  Siom. 
Sip.  132.     GiiUrft  Sep.  332. 

*  Brown  t.  Hirtford  Ins,  Compiiny,  3  Day'i  Btp.  58.  Tbe  tame  pcdnl 
wu  Bfterwirds  lo  ruled  in  Poller  «.  Marine  Ins.  Gampui]',  9  Maivn't  Btp, 
475.  The  clauss  igiiiiBl  coniribution  runs  thua :  "  II  u  furAier  apted,  lh>t 
if  tbe  usured  thftll  have  mide  aaj  olber  wmirancs  upon  ibe  premiaee,  prior 
in  due  to  this  policj.  the  >aaaren  sbill  be  kniwenble  only  fer  lo  much  m 
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*A3  a  general  rule  of  constructkn,  and  indepen- 
dent of  usage,  the  first  policy,  under  such  a,  clause 
as  that  to  which  I  have  referred,  would  have  to  beat 
the  whole  loas,  whether  partial  or  total,  to  the  extent  <^ 
the  policy.*  But  the  usage  of  the  companies  in  New- 
York  is  understood  to  be,  that  partial  losses  are  to  be 
apportioned  between  the  policies  without  regard  to 
dates,  provided  the  cargo  on  board  was  large  enough  to 
have  attached  both  policies  to  it.  This  is  the  Frenck 
rule.  In  France,  if  there  be  goods  on  board  to  the 
amount  of  both  policies,  and  a  partial  loss  ensues,  the 
insurers  contribute  ratably  in  proportion  to  their  sub- 
scriptions.^ 

(6.)  (^repmeHtationanduMirraMty. 
jy         I.   OfrepmentatUM. 
^^  All  the  writers  who  have  treated  of  the  contract  of 

,    ~\.  .^^  .        insurance,  agree,  that  it  is  eminently  a  contract  of  goad- 
0"    L^  faith,  which  is  peculiarly  enjoined  upon  the  insured,  as 


the  amount  of  lach  piioriiunmiM  naj  be  dsBcienL"  The  JncriemelnM*, 
u  it  hti  been  denomiTiBied,  tt  elated  In  ihe  cue  of  the  Ameriean  In*.  Cea. 
pan;  v.  Griiwold,  14  WtnieU,  399,  to  be,  that  "in  cue  of  mj  5abeaqa«at 
hnuraace,  Uie  intnrer  eball,  neteithelew,  be  anawMsble  far  tfae  full  azteot 
of  tfae  enm  eubsciibed  hj  Mm,  without  right  to  claim  eontribodon  ftooi  eitb. 
■equentRHuraM."  Tbx  one  form  uedaptsd  to  the  fint  policy,  ud  ifae  other 
rorm  lo  the  laat  policy.  Thii  clause  wis  held,  in  the  above  case,  to  bar  iIm 
claim  for  cmtniuliim  from  tnbsequeul  bmutub  npon  the  eiine  cargo,  ti~ 
[hough  ihsre  was  alinkent  for  all  the  policies  at  the  time  of  subacriplion. 

•-  Columbian  Ins.  Compear  ^-  Lynch,  II  Jakat.  Sep.  S33.  Rogcra  T.  Da- 
lis,  Pari  vn  tnmtranet,  374. 

»  (hi.  da  la  Mar.  da  An.  art  35.  3  Falin,  73,  74.  Code  dt  Crauuno, 
a.  360.  FoOatt,  h.  t.  n.  77.  The  Americrm  policies  genBralljr  contain  the 
clause,  that  "in  case  of  any  other  inaaTanee  upon  the  proper^  theieb;  in- 
sured, whether  prior  or  subaaqaent  lo  (he  date  of  litis  palicjr,  the  inanred 
aba]l  not,  in  cose  of  lots  or  damage,  be  entitled  lo  demand  or  rccorer  apon 
this  policy  any  grealer  poitioa  of  the  loss  or  damB|e  euBtaitted,  dun  the 
amount  hereby  insured  riwll  bear  (o  ibe  whole  amonnt  iiwared  on  the  pra. 
perty." 
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be  possesses  an  entire  knowledge  of  all  those  circum- 
stances which  combine  to  form  the  contract,  and  is 
bound  to  commanicate  the  facts  and  objects  which  are 
to  determine  the  will  of  the  insurer.  A  representation 
relates  to  facts  or  information  extrinsic  to  the  policj, 
sod  may  be  made  by  parol  or  in  writing ;  and  though 
it  be  not  uanallj  inserted  in  the  policy,  it  may  be  insert* 
ed,  and  yet  not  require,  in  that  case,  the  severe  construc- 
tion given  to  a  warranty,  provided  the  statement  relates 
not  to  facts,  but  to  the  information,  expectation  or  be- 
lief of  the  party,  or  provided  the  parties  declare,  at  the 
same  time,  their  intention  that  the  statement  should  be 
taken  to  be  a  representation  merely."  A  positive  mis- 
representation to  the  underwriter,  or  concealment  of  a 
fact  material  in  relation  to  the  risk,  or  material  in  the 
mind  and  judgment  of  the  insurer,  will  avoid  the  policy- 
It  will  avoid  it,  though  the  loss  arose  from  a  cause  un- 
connected with  the  misrepresentation,  or  even  though 
the  misrepresentation  or  concealment  happened  through 
mistake,  neglect  or  accident,  without  any  fraudulent 
intention.  A  positive  representation  on  a  material  point 
is  essentially  a  part  of  the  contract,  and  essentially  a 
warranty,  though  it  be  not  inserted  in  the  policy.  It 
differs  irom  a  warranty  in  being  more  liberally  construed, 
and  as  requiring  only  to  he  substantially  true ;  whereas 
a  warranty  must  be  fulfilled  to  tbe  letter,  and  precludes 
all  inquiry  as  to  its  materiality>  Lord  Mans- 
field laid  down,  'with  great  strength  and  clear-  *S83 
neas,  the  general  principles  which  governed  this 


>  Riee  t.  New-Baglsiid  Ina.  Companr,  4  PieJc  439.  Lothlao  v.  Hendn- 
«en,  3  B.  4-  Full.  499.  Diar't  Ltcture  on  tie  Law  s/  Rtpratjitatiim*  ta 
XariM  lunranet,  44.    E<iil.  New-York,  1844. 

k  Ciller  V.  Boehm,  9  Bvr.  Kip.  1905.  Pawion  t.  WaUon,  Ceup.  Stf. 
765.  FitiheTbeilT.  Malhar,  1  TVnn  JItp.12.  lUtcliffe  v.  Shoolbred,  Port 
BD  ItunrtMtt  j>49,  6ih  ediiion.    Mae  Dowill  v.  Frwer.  Dv^.  Sep.  360. 
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branch  of  the  eubject,  and  tbey  have  been  implicitly 
adopted  in  all  succeeding  cases.  The  special  facts 
upon  which  the  contingent  chance  is  to  be  computed, 
nsuallylie  in  the  knowledge  of  the  insured  only,  and 
the  underwriter  trusts  to  his  representation,  and  pro- 
ceeds upon  the  confidence  that  be  does  not  withhold  any 
&cts  material  to  the  estimate  of  the  risk.  The  suppres- 
sion of  any  such  facts,  whether  by  design,  or  mistake, 
or  negligence,  equally  renders  the  policy  void,  for  the 
risk  run  becomes  different  from  the  one  assumed  in  the 
pobcy.  The  law  requires  uberrima  Jidet  in  the  forma- 
tion of  the  contract,  and  yet  either  party  may  be  inno- 
cently silent,  as  to  grounds  open  to  both,  for  the  exer- 
cise of  their  judgment.  The  underwriter  need  not  be 
told  general  topics  of  speculation  and  intelligence.  He 
is  bound  to  know  every  cause  which  may  occasion  natu- 
ral or  political  perils.  Men  argue  differently  from 
natural  phenomena  and  political  appearances,  and  when 
the  means  of  information  and  judging  are  open  to  both 
parties,  each  acts  from  his  own  skill  and  judgment. 
The  question  in  those  cases  always  is,  whether  there 
was,  under  all  the  circumstances,  a  fair  representation 
or  a  concealment ;  if  the  misrepresentation  or  conceal- 
ment was  designed,  whether  it  was  fraudulent ;  and  if 
not  designed,  whether  it  varied  materially  the  object  of 
the  policy,  and  changed  the  risk  understood  to  be  run. 
If  the  misrepresentation  was  by  fraudulent  design,  it 
avoids  the  policy,  without  staying  to  inquire  into  its  ma- 
teriality ;  and  if  it  was  caused  by  mistake  or  oversight,  it 
does  not  affect  the  policy,  unless  it  was  material,  and  not 
true  in  substance  ;  and  in  that  case  it  will  vitiate  the 


Shirley  t.  WilkinioD,  ibid.  393,  a.  Bridge*  r.  Hnni«r,  1  MauU  ^  Stlw.  15. 
1  Jlfartfoli  DR  Innranet,  450.  Carpenlar  t.  Americaa  Ini.  Conpan)',  I 
fStoty'i  C.  C.  Ftp.  57  ;  tnd  see  IhuT'M  Ltclun  on  Bepmemlaliani,  45—47. 
T%  73,  wbers  the  SDbjeci  ii  diaeuMed  wiih  grcKi  oteanieM  wul  force. 
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policy  without  aseanaiog  the  ground  of  fraud,  for  il  is 
not  the  contract  the  party  uadertook  to  make.  If  the 
representation  of  the  property  insured  greatly  over- 
rate tiie  value,  it  will  avoid  the  policy,  whether  the  mia- 
representation  be  through  ignorance  or  design.*  O  «^  .'*!.'  ' 

•If  the  informatioQ  be  stated  as  mere  opinion,  '284 
expectation  or  belief,  it  does  not  afiect  the  policy, 
provided  it  was  given  in  good  faith ;  for  the  under- 
writer, in  such  a  case,  takes  the  risk  upon  himselt 
Any  such  declaration  of  expectation  or  belief,  if  made 
with  a  fraudulent  intent,  avoids  the  policy.'' 


■  CatroQ  V.  Teno.  lu.  Co.  G  H^mphnj  R  1 76.  ManhaU,  id  hi>  Law  cf 
lataranet,  479.  qneujoiia,  «e>7  ■imngljr,  ibe  propmtr  at  tba  deciuoD  id 
Culer  T.  Biiebni,  from  which  I  havs  chiefljr  drawn  the  above  priDciplu. 
Bat  whatevfc  m%y  be  the  opiDioD  as  to  (he  applicilion  id  ihat  cue  of  the 
doclrinei  ilated,  there  ii  do  queilioD  u  lo  iheir  Bolidity  independent  of  the 
BMe,  and  thef  were  coniinned  b^  Lold  EUanboroogh,  in-  i  Eml'i  Bep.  59$, 
and  reeenJy  b;  iba  Supreme  Coart  of  the  Halted  Siaiea,  id  M'Laneban  t. 
The  Univerml  Ine.  Companr,  1  Ptferf*  Btp.  170.  Sea,  alio,  Flinn  T. 
TobiD,  1  iiooiy  ^  Malliiii,  3G7,  S.  P.  A  poailive  repreaentalian  ma;  be 
prOTsd  by  STideDCa,  pioTidod  the  lermt  of  ifae  reptetenUdon  do  do(  plainly 
Momdiel,  or  are  Dot  directly  lepngDant  to  the  lerma  of  iha  policy,  and  il 
becomea,  in  many  caiea,  wheD  prOTad,  tike  a  uiage,  a  part  oflkl  con 
Il  ia  alao  nndentood,  that  a  repreaeatation  Disy  aupenedc  nik,jp|i]iBd 
nntjr,  or  a  uaage,  if  it  be  a  repretealalion  of  facta  iDCODiiatenl  with  lb* 
UBBce,  or  iha  troth  or  obligation  of  the  warranty.  Dtur'i  Leelurt  on  Btfrt. 
MMtalien*,  64.  SI.  £3,  64. 1T3.  174.  • 

*  Lord  HiDilield,  Coap.  Btp.  78B.    Beiber  v.  Flelchar,  Dcof.  Stp.  305. 
Habbard  *.  Glover,  3  Campb.  Btp.  31S.    Bowden  t.  Vanghae,  10  £a*l'* 
Btf.  415.    SJce  T.  New-EnglaQd  Uarine  loa.  Company,  4  Pick.  Sty.  439. 
Allegre  t.  Maryland  Ina.  Company,  3  CiU  f  Jelmim,  136.    Duer  onBip. 
rt*nleli«i>*,  96,  97,  and  note  37,  p.  314.    In  the  caaea  of  Rice  v.  The  New. 
England  H.  Int.  Co.,  4  Pick.  439 ;  Bryant  v.  Ocean  Ina.  Co.,  93  PUk.  300 ; 
Wbimey  V,  Haten,  13  Mau.  Btp.  173,  and  Alaton  t.  Mecb.  M.  [na.  Co.,  *  I     i_     , 
fiUTa  N.  F.  Sep.  330,  it  ia  declaied,  ibat  a  repreaeDUtlon  to  the  irwurei  im-      A^' 
porta  kD  effirmaiioD  of  aome  pait  or  txiiiing  fact  material  (o  the  riak,  and  1    r 
not  a  Blalament  of  mitten  reatiog  merely  in  eiXpeelatioa  or  ialmtion.    If  the  '^ 
repratentaliOD  be  in  tbe  natare  of  a  promiMt  far /utart  csnduct,  it  mnat  be 
inaerted  Id  the  policy  aa  a  part  of  the  cnDtnct,  for  oiherwiu  a  promtaioiy  , 
eipeclBlion  ia  of  no  avail.    But  Mr.  Duer,  in  hia  7th  Lecture  on  Repreaen.  '      ' 
tatjoa,  bM,  with  miKh  t««eaich  and  ability,  eianunad  thii  doctrine  on  tba 
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A  represaotation  to  the  first  underwriter,  in  favoar  of 
the  risk,  extends  to  all  subaeqaeat  nnderwriters,  and  oa 
the  ground  that  they  Bubscribed  upon  their  confidence  in 
his  judgment  and  knowledge  of  the  risk,  and  are,  diere- 
fbre,  entitled  to  avail  themselves  of  all  the  conditions 
spon  which  he  sobscribed.'  This  rule  has  not  been 
fiivourably  received  by  later  judges,  and  it  is  strictly 
confined  to  representations  made  to  the  first  underwri- 
ter, and  not  to  intermediate  ones>  Nor  does  it  extend 
to  a  subsequent  imderwriter  on  a  diflfereot  policy,  thoagfa 
on  the  same  vessel,  and  against  the  same  risks.* 

Whetlier  the  knowledge  or  information  was  material  ^ 
the  insurer  to  know,andnece88aryto  be  communicated  to 
him  when  the  contract  is  made,  is  aqueation  of  fact  for  a 
jury,  and  they  are  to  judge  of  the  materiaL'ty  of  the  infor- 
mation, under  a  consideration  of  all  the  circum- 
*S86  stances  "that  belong  to  the  case.'^  This  point 
was  fully  considered,  and  with  a  review  of  the 


groniid  of  principle  and  sDthoritjr,  ind  qnwiom  in  Mceancj.  Ba  iniisto, 
that  k  poaitiie  promiiMry  rejimentalteR  tluE  ihsipaciEed  STOiit  will  happesi 
or  ma  bcI  iMMonned,  i*  ciaaiir  dedaeibU  from  iba  cmm,  tnd  nntuned  bf 
■Q  iiTHirtlL^eighi  of  aotbaritr-  Duft'i  7tk  Ltetmm  like  tn>  ^Xtf- 
rtttilati«Kt  (II  Mrrim  AwKroacf ,  SSI,  sod  note  9,  pp- 139 — 154.  New-Toifc, 
1044. 

■  Barber  t.  Fleloher,  tmpra.  Staakpc^  t.  Sinion,  Part  n  InntrMtet, 
569,  6ib  «di(.  Robemnn  *.  H«jonbuiki,  9  SlarkiifM  H.  P.  503.  D»tr^t 
Ltetmt  «n  BtfrtititlaHoiu,  t&—es. 

»  Brine  t.  Fealhentone,  4  TaunL  Stp.  869.  Lord  Ellenborousb,  FW- 
rwter  v.  Hgon,  1  MauU  ^  Sit».  i.    Bell  t.  Ctnuin,  3  Ctmpt.  Sf.  UA. 

■  Siting  r.  ScoCI,  S  /oIm.  Brp.  157. 

4  It  IB  BB  nnietiled  question  in  lbs  Englirfa  and  Ameileui  law  of  rnm< 
Ance,  whelhar  tbe  opinioni  of  witneMea  of  ezperiaaM  and  alull,  *ncb  aa 
iMorcm,  Inanrance  broken  and  meichann,  u«  adaiiMlble  in  eridenca  n 
gtAAt  the  deciiion  of  the  jurr  m  to  the  materialitr  of  a  Tept«Mnution.  It 
■ppein  to  ma  that  the  weight  of  aathoiitr,  and  the  manifeat  reason  of  tho 
Alog,  are  in  favanr  of  tfaa  admMon  of  auch  evidence.  Hw  antliotitiea  are 
eollecled  by  Hr.  Doer,  in  note  19  to  hie  Leetm  M  Sefrttntaliant,  with 
his  approbatioii  nf  the  admiaiioa  t^sDch  endenee,  on  the  soand  niailtn  ibai 
eniqv*  in  nut  artt  eraiitivm  ttt.    See  HolroTd,  J.,  [n  Berthen  t.  Lonshan, 
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Eaglish  and  American  aatborities,  in  the  cage  of  the 
New-Yori  Firem&n't  Jntvraiice  Company  v.  Waiden^ 
And  that  doctrine  has  since  received  the  anqnalified 
noction  of  the  Sapreme  Court  of  the  United  8tatea> 
The  bodes  abonnd  with  cases  relative  to  the  much  liti* 
gated  question,  as  to  what  are,  and  what  are  not)  ne- 
cessary disclosures,  and  it  is  not  cooaiatent  with  my 
purpose  to  do  more  than  bring  into  notice  the  leading 
principles  which  govern  this  very  practical  branch  (tf 
the  law  of  insurance. 

It  is  the  duty  of  the  iasnred  to  dMnmnoicate  every 
species  of  intelligence  which  he  possesses  which  may 
affect  the  mind  of  the  insurer,  either  as  to  the  point 
wiiether  be  will  inaure  at  all,  or  as  to  the  rate  of  pre- 
mium. The  decisions,  in  some  of  the  old  caaes,  con- 
tain strict  doctrinea  on  the  subject  of  concealment,  which 
have  never  been  shaken  ;■  and  the  modem  casea  are 
«t]ually  sound  and  exact  in  their  requiaitions.'  But 
tbe  insured  is  not  bound  to  communicate  looae  rumors, 


a  StmUt,  sat.  LitllwUla  t.  Dixon,  4  A.  ^  PxOUr,  ISl..  HB^nood  v. 
EoceiB.  4  Ett,  5B0.  Lord  Tantardao,  in  Richudi  t.  Muidook,  10  A  4- 
Cnttm.  537.  Tindal,  Ch.  J.,  ia  Chipman  t.  Wilton,  10  Biagkam,  57. 
Suit,  J^  in  H'Luiahui  t.  Uniremd  Iiw.  Co.,  1  FeUrf  XT.  S.  Rtp.  188, 
br  Ike  adntMion ;  ud  Lord  Muufield,  in  Cirur  t.  Boihm,  3  fvrr.  1905.^  «= 
OlbU,  Ch.  J.,  in  Dnrell  T^Badsrlr,  1  floiCf  JT.  i".  fl.  a93.    Lord  Dtnmmn,  f 

in  Cunpball  v.  RlcliBrds.  5  B.  4  Adolph.  %ifi.     SalhaiUnd,  J.,  in  Jeflenoa  '^ 

Im.  Ca  t.  Cotheil,  T  WendtU,  79,  ifWMI  ihe  admiaian  of  such  proof.  ^ 

*  13  Joiau.  Sep.  513. 
k  M'Lnnshan  t.  UaiTenal  Ini.  Compaor,  1  PtUr^  Sep,  ITO. 

*  Daooita  v.  ScBridrall,  9  P.  Wmt.  17a    S«unin  f.  FonerMD,  Sir.  1183. 

*  Lfneb  t.  Hunillon,  3  Tau»U  Btp.  37.  Beckwaits  f.  Wilgrova,  ciMd 
MM.  Rfehaid*  V.  Maidock,  1  Utyi  ^  WiMy,  1S3.  10  Sanm.  4-  Off. 
Sn,  B.  C.  Id  ihii  lui  ekm,  orden  to  aa  »f«at  to  wait  tkin;  daji  afMr  the 
Kceipt  of  lbs  oidsr,  before  he  ininrei,  [a  give  t^mj  chance  for  (be  arrital 
of  diB  vend,  wen  deemed  material,  mi  the  bet  of  the  delay  ought  10  bare 
ba«D  diaclosed  to  the  ininrer.  In  tbe  eubieqnant  otM  of  Richardi  t.  Catnp. 
htO,  in  1839,  the  agent  wie  held  reaponalble  for  hii  great  ifoorance  in  not 
ksowiHf  the  nasMMii'of  ikodiaelonira,  and  in  Mt  making  it. 
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nor  aay  facts  which  the  underwriter  may  be  presumed 
to  know  equally  with  himself.  General  news  stated  Id 
the  newspapers  and  open  to  all,  need  not  be  stated, 
unless  there  be  something  known  to  the  assured,  and 
applying  peculiarly  to  his  case,  or  unless  he  has  par- 
ticular information  not  in  possession  of  the  public,  and 
then  the  withholding  of  it  is  material.'  The  underwri- 
ters are  presumed  to  have  the  ordinary  marine  intelli- 
gence appearing  in  the  gazettes,  or  when  they  are  fairly 
put  upon  inquiry.'' 

The  insured  is  not  bound  to  disclose  all  by-gone 
calamities,  or  produce  his  portfolio  of  letters  ;  and  be 
need  only  disclose  the  material  facts  known  to  him  at 
the  date  of  the  last  intelligence.*  The  under- 
*286  writer  is  bound  to  know  the  nature  'and  general 
course  of  the  trade  and  of  the  voyage,  and  he  as- 
sumes that  kiud  of  knowledge  at  his  periM  The  gene- 
ral rule  is,  that  all  facts  material  to  the  risk,  and 
known  to  the  one  party  and  not  to  the  other,  must  be 
disclosed  when  the  policy  is  to  be  efiected ;  and 
they  must  be  fully  and  fairly  disclosed."  But  if 
the  subject  on  which  disclosures  would  otherwise  be 
requisite,  be  covered  by  a  warranty,  either  express  or 


■  Lfneb  t.  DunaTord,  H  Baitt  Rtp.  494.  Momi  v.  Delaware  Ids.  Com- 
pany, Wiartcn't  Dig.  310.  pi.  IB. 

k  Qreeua  v.  Merchania'  loa.  CoqipaDy,  ID  Fiet^  Btp.  409.  Alaop  v.  Com. 
inercial  Ina  Campaar,  reported  in  3  FUliipi  on  Innraua,  S5,  lit  edii. 

•  Freehnd  *.  GloTer,  6  Ef.  N.  P.  Btp.  14.  7  EutCi  Btp.  457.  S.C. 
Kembte  i.  Bowne,  1  Cnntf  Btp.  75.  VftllanM  t.  Dawar,  1  Campi.  N.  P. 
Btp.  503. 

'  PlaDcbsv.  Fleiebar,  Dmg.  Btp.  9S1.  Gatbraiih  r.  Gracie,  I  CWji** 
Jfm-fiaU,  388.  a.  noia.  Delooguemare  t.  N.  Y.  Firemcn'i  In*.  Compaiqr, 
10  JthiM.  Btp.  190.  Kinstton  *.  Knibba,  1  Campb.  N.  F.  Btp.  SOS,  txM. 
Vallanca  t.  Dewar,  ibid.  503.  Stewart  y.  BeU,  5  Barn*.  ^  Aid.  938.  Sa- 
ton  T.  Low,  I  Jalmt.  Cat.  1. 

•  E\f  r.  Hilletl,  3  Caintt'  Btp.  57.  Kohne  v  Ina.  Company  N.  America, 
6  fiancy'a  Stp.  919.    Hofl  t.  Gilman,  8  Ma*.  Btp.  336. 


ny  Google 


Lee  XLmi.]  OF  PERSONAL  PROPERTY.  286 

implied,  in  that  case  it  need  not  become  a  matter  of  te- 
presentation.*  It  is  likewise  sufficient  in  the  case  of  a 
representatioD,that  it  be  equitably  and  substantially  com- 
plied with  ;^  and  in  furtherance  of  that  perfect  good 
bith  which  is  eoslrongly  called  for  in  the  formation  of  this 
contract,  it  is  adjudged,  that  if  the  party,  after  having 
given  instructions  for  effecting  a  policy,  receives  intelli- 
gence material  to  the  risk,  he  must  forthwith,  or  with 
due  and  reasonable  diligence,  communicate  it,  or  coun- 
termand his  instructions.'  If  a  person  be  an  agent  for 
procuring  inturance,  the  assured  is,  of  course,  answerable 
ibr  his  information,  and  assumes  the  responsibility  of 
its  truth.  So,  if  the  master  of  the  vessel  or  consignor 
be  the  agent  to  communicate  to  tke  attvred  the  requintt 
m/ormation,  and  the  assured  adopts  such  information, 
and  makes  it  the  basis  of  his  contract  of  insurance, 
he  becomes  responsible  for  its  truth,  and  any  con- 
cealment or  misrepresentation  in  respect  to  such  io- 
fonnation  by  the  agent,  avoids  the  policy.''     When  the 


*  Shoolbred  t.  Null,  Pari  aa  7m.  SDO,  6(1>  e<lic  Haywood  v.  Rc«er«,  A 
BnPi  Sep.  590:  Wild«n  *.  N.  Y.  Fitemon'i  Im.  Companr,  13  Jahni.  Btf. 
138.  Da  Woir  T.  N.  Y.  Fireman'i  Ina.  CompaDr.  30  Oid.  314.  a  C. » 
Omwh'*  Srp.  S& 

k  PawHD  ▼.  Wataon,  Cawf.  Sip.  785.  De  Halm  v.  Harder.  ^  Tinx  S«f. 
3a.    Suckle;  *.  DelaGetd,  S  Cdinat-  Stp.  333. 

*  EmtrigBit,  tame  iL  148.  VaUu'i  Cam.  tome  ii.  9S.  Grieve  v,  Yoang, 
mUer  M  Innranet,SS.  Witton  v.DplaGeld,  SCbiMi' £eii.334.  ajafaw. 
Stp.  5SE.  8.  C.  M-Lsoafaaa  *.  Uoiieraal  Ina.  Companf,  1  Petirf  £9. 
170.  Bui  the  aaaured.  It  ia  beld,  ia  not  bound  10  nia  all  acceeaible  nieaitB  of 
acqulrioc  inronnatioi]  material  lo  the  risk,  up  to  (be  laal  JDtlanl  of  lime,  «■ 
ilie  omiaaion  to  ealt  ai  (he  poil-oSice  on  the  daj  of  the  inMirance,  ifha  aen 
with  entire  good  faith.  Neplnne  Ina.  Conpiji;  v.  Robinaoii,  11  OiU  ^  Jaka. 
H«,3S6. 

'  Fiiiherbert  t.  Mather,  1  Tern,  13.  Gen.  Int.  Ina.  Company  t.  Rugglat, 
a  Wital.  Stf.  *0S.  B.  C.  i  Mtm'a  Sep.  H.  Tbedeciiion  in  Gliifstoiie 
T.  Eia(,  1  MntU  ^  StliB.  35,  waa,  that  if  the  maaler  eonceala  a  liiaa  or  other 
naierial  bet  from  [he  owner,  in  tha  tetter  to  him,  and  iha  owner  upon  tlie 
leeeipt  of  the  letter,  and  in  ignoraace  of  tiM  fact,  effect!  an  iMoranc*,  th* 
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insared  acts  with  good  faith,  the  validity  of  the  policy 
\        I   will  not  be  afiected  by  the  fraudulent  misconduct  of  tbe 
^      Ij^  *      ^   master,  in  withholding  from  bis  owner  iaformatioa  of 
'^  .  I  the  loss,  until  after  the  policy  was  UDderwritten. 

/U-Sf^.  ^J    *S87        *The  French  ordinance  of  the  marine  bad  no 
jStc^t-*^  positive  provisionB  on  this  subject,  and  yet  the 

o  f  M«iBw        same  principles  which  prevailed  in  tbe  En^sh  law 
^  t  £•  •  were  recognised  as  sound  principles  applicable  to  the 

/-.y^*"*'  government  of  the  cootrect.*  In  the  new  code,i>  it  is 
provided,  that  any  concealment  of  mierepresentatioB  aa. 
tbe  part  of  the  insured,  which  would  diminish  the  opi- 
nion of  the  risk,  or  change  the  subject  matter  of  it,  annnlt 
the  insurance.  It  is  held  to  be  void  even  when  tbe 
concealment  or  misrepresentatioD  would  have  bad  no 
influence  on  tbe  loss.  Nor  is  it  deemed  neceasar^i 
under  the  French  law,  to  prove  fraud  in  fact ;  and 
the  concealment  or  misrepreseutation  is  equally  luial, 
whether  it  proceeds  irom  design,  fbrgetfiilness  or  oegli' 
gence."    The  severe  dispositions  of  the  code  are  roocli 

policy  i«  void  BO  lu  IS  reapecu  tbe  pte<rioui  Ion ;  for  llitl  the  empuin  »■• 
boand,  u  igeni  of  ihe  cwner,  to  commiiDicate  lo  him  ibe  Iom,  and  irti*i 
«u  known  lo  tbe  agent  was  impliedly  knowQ  lo  tbe  priueipaL 

'  Bmtrigan,  lame  L  69.  The  ordiiuncei  oT  Hamburg,  and  of  iha  iiiuiB*. 
and  the  Code  of  Comtnetce,  required  generally  that  every  condilion  oi  com- 
■ant  atipnlated  between  the  parties,  «bould  be  ineeried  in  the  potiey.  Tbii 
would  eeem  to  incloda  all  poeillve  repreaenutiona,  and  yet  they  reqiilra  ealf 
ibe  ■nbatantjal  perfomuuice  of  tbom,  noleaa  a  blenl  folfilmant  be  nude  a 
«MMlition.  Ori.  in  la  Marint,  3  Fajin,  31.  Cedi  ie  Omomtm,  art-  IB. 
Beneebe,  cited  by  Hr.  Duer  on  Jbprunifalinu,  p.  133.  Tbe  Eo^ 
jtidge*  h»Te  regretted  thai  all  material  rapreaeatationa  were  not  inaened  la 
tbe  policiea,  to  avoid  diipoM  and  litigation.  Lord  Tenlardeiiand  Sir TicatT 
Gibba,  9  £.  ^  Crteav.  693.    4  Tnmbm,  639. 

k  Codt  it  Ctmwum,  art  348. 

■  Perdrantf,  tome  iii.  330.  Baulay  Pafjr,  tome  iiL  61D.  The  ialtai 
writer  cilea  saverpl  daoiaioiia  from  the  Joumal  da  Jnitpnincti  ^•""'- 
muU  (1  MarititKt  it  MarmSlrt,  made  wtlhin  the  ten  precediag  reai*<  ^ 
which  cantraeM  of  iiuDrBDac  were  declared  void  on  Ibia  veiy  ground  o(  nil*. 
iflpreaentKtion  and  concealment ;  and  ihey  do  great  credit  to  die  aienp™? 
jMBliea  of  the  French  Iribunala.    tbii.  614—537. 
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commended  by  the  French  lawyers,  as  an  improvement 
opon  their  ancient  jurisprudence,  and  a  great  protection 
to  the  insurer  against  impositions  of  which  he  was  often 
the  victim.* 

S.  Of  warranty. 

There  is,  in  every  policy,  an  implied  warrant  that 
the  ship  is  seaworthy  when  the  policy  attaches.  This 
means,  as  we  have  already  seen,  that  the  vessel  is  com- 
petent to  resist  the  ordinary  attacks  of  wind  and  wea- 
ther, and  is  competently  equipped  and  manned  for  the 
voyage,  with  a  sufficient  crew,  and  with  sufficient  means 
to  sustain  them,  and  with  a  captain  of  general  good 
character  and  nautical  skill.''    It  is  also  an  implied  con- 


'■  Undec  tl>i»  bead  of  rtprtttnlalioiu,  ihe  leclure  of  Mi.  Daer,  receatlf 
pabUihed,  and  ta  which  I  hire  fteijaeat]]'  rerened,  coDiaini  bd  eicellem 
■naljMi  of  the  caua,  and  a  logical  dedaoiioD  of  tbe  piinoiplei  they  nataiii, 
and  it  increase*  our  earneat  desire  that  he  mar  be  enoaoraged  to  go  on  and 
examine  and  illostTate  the  whole  body  of  ioaurancs  law,  in  tbe  aame  cHiicsl 
and  maaterly  manner. 

n  Law  T.  HoUingworth,  7  TVm  Sep.  160.  Wllhie  t.  Geddea,  3  i)ns'« 
Stp.  57.  Silva  T.  Low,  1  Jahnt.  Cm.  1M.  Brown  t.  Girard,  4  TnUf 
Brp.  lis.  Walden  *.  foremen's  loa.  Companr,  IS  Johntni,  128.  In  tbe 
nin  priui  case  of  Clifford  t.  Hanter,  3  Cttr.  ^  Payne,  16,  Lord  Tenurdan 
nded,  that  a  abip  wa«  not  seawoitbr  for  a  vajage  from  India  to  England, 
with  no  otber  peiaon  on  board  eicepi  the  maater,  capable  bj  bis  akill  in 
navlgaliDn,  of  taking  tbe  command  of  the  ship,  in  tbs  caae  of  ihe  deaifa  or 
•ickneM  of  the  maatar,  and  .thai  tbe  mate  must  have  that  nautical  akiU. 
Thia  is  a  aenr  doctrine,  and  i<  maj  be  qneaiioned  aa  a  general  role,  applicable 
to  ell  Toyagea.  Lord  Tentardsn  admitted  it  to  be  a  qaeation,  not  of  law, 
but  nf  fscl,  for  a  juff.  The  warrantjr  would  aeem  to  implf  no  more  iban  that 
tbe  aaaared  most  have  a  aound  and  well  equipped  Teiael  in  reference  to  tbe 
Toyage,  and  have  on  board  a  competent  penon  as  matter,  and  a  coinpetsDt 
peraonaa  mate,  and  a  competent  crew  aa  eeamen.  In  tbe  American  coaatiag 
and  Weal  India  trade.  Lord  TsnterdoD'a  rule  would  be  oppretaiTe,  and  i* 
coDtradicled  by  itMge,  and  is  not  the  law  in  respect  to  any  inch  traile. 
Treadwell  t.  Union  Ins.  Company,  6  Cswen,  370.  In  the  case  of  Gilleapie 
V.  Fonytb,  tried  before  Mr.  Joadce  Bowen  and  a  special  Jury,  in  the  K.  B., 
al  Quebec,  October,  IB30,  tbe  doctrine  of  Lord  Tenterden  waa  diacarded  in 
reference,  at  leaat,  to  voyagea  between  the  Weal  Indies  and  Qaabec,  sod  it 
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ditioa,  that  the  goods,  tackle  of  the  ship,  Sec.,  shall  be 
properly  stowed,*  and  that  there  should  be  a  pilot  on 

board  of  competent  skill-^  This  warrant;  of  sea- 
•388    worthiness  relates  to  the  commeacemetit  'of  the 

risk,  and  the  warranty  is  not  broken  if  she  be- 
comes anseaworthy  afterwards.'  But  it  is  the  duty  of 
the  assured  to  keep  the  vessel  seaworthy  during  the 
voyage,  if  it  be  in  his  power  to  do  so ;  and  if,  from  the 
neglect  or  want  of  good  faith  of  the  owner  or  his  agents, 
the  vessel  becomes  unseaworlhy,  by  damage  or  loss  in 
her  hull  or  equipments  during  the  voya^,  the  owner 
must  repair  the  damage  or  supply  the  loss,  at  the  port 
of  refuge,  refreshment  or  trade.  The  underwriter  will 
be  discharged  from  liability  for  any  loss,  the  consequence 
of  such  want  of  faith  or  diligence.  Unseaworthiness 
arising  afler  the  commencement  of  the  voyage,  and  pro- 
duced by  a  peril  insured  against,  does  not,  of  itself,  dis- 
charge the  insurer.    It  imposes  upon  the  assured  the 


wu  tbown  to  b«  coacrar;  lo  viage.  Late  BrperteT  for  January,  1840. 
Bal  in  CopeUnd,  in  H.  E.  Marine  Ins.  Comiway,  S  lUetflf't  B.  43S,  it  ma 
beld,  afier  great  diicUEBiaD,  that  a  venal  la  be  acBworrhy,  mull  not  onir 
liaic  ■  competent  masler.  bnt  a  mate,  competeat  to  act  aa  tnaaler  in  coie  or 
neceisily. 

•  Boeeut,  note  22.    Brooka  *.  Orienial  In*.  Company,  7  Pick.  359. 
>  Vide  ntp'd,  p.  175. 

•  PecerB  v.  Pliienii  lot.  Company,  3  Strg.  ^  BavU,  S5.  Holdswonh  i. 
Weir,  1  Manning  ^  Sfland,  G73.  American  Ina.  Company  v.  Ogden,  SO 
WtadeU,  287.  The  want  of  Beawortbineu  in  a  Teasel  nhen  the  voyage 
commeDces,  ia  a  good  defence,  thoogh  *be  arriTed  in  cafely  st  the  port  of 
dCBtinalion.  Preicolt  t.  V.  Inaurance  Company,  1  Wiarlon,  399.  Sea- 
woitliinesa  at  the  commencemant  of  the  voyage  Li  a  condition  precedent ; 
and  if  aeiiranhioen  does  nol  then  exist,  the  policy  ia  void,  and  the  inanreia 
•re  not  reeponaible  for  Bubaequent  toaa,  even  if  it  ariaca  from  another  csaae  ; 
fortbe  policy  never  aitnched,  Siarbuck  v.  N.  E.  Ina.  Company,  19  Piet.  A. 
199.  If  a  vessel  be  warranted  neulral,  it  ia  anfficienl  thai  ahe  be  aa  when 
the  riak  commencea.  Edaa  v.  Farkinaon,  Doug.  733.  Tyaon  v.  Gomey,  3 
3Vrm,  477.  If  ihe  warranty  <k  representation  be  falsified  by  irresistible  forca 
or  nnavoidBble  accideni,  after  die  riak  has  attached,  tke  validity  of  (he  cod. 
mci  temaina  tininpairad. 


n,gti7cd3yG00glc 


Lm.  XLVIILJ  OF  PERSONAL  PEOPBRTY.  288 

duty  of  using  reasona.b]e  diligence  to  repair  it,  and  a 
negligence  in  that  respect  may  discharge  the  insurer 
from  any  loss  arising  from  the  want  of  such  due  dili- 
gence.^ If  a  vessel  be  insured  in  the  latter  part  of  a 
long  sea  voyage,  the  standard  of  seaworthiness  is  more 
liberal  and  more  relaxed,  and  it  will  be  sufficient  if  the 
vessel  be  competent  to  be  safely  navigated  home.** 
There  are  numerous  cases  in  England  and  in  this  coun- 
try on  the  question  of  seaworthiness,  and  they  have 
generally  been  questions  depending  upon  matters  of 
fact,  and  lead  to  inquiries  too  minute  for  general  ele- 
mentary instruction.*'  A  breach  of  the  implied  warranty 
of  seaworthiness,  in  the  course  of  the  voyage,  heks  no 
retrospective  operation,  and  does  not  destroy  a  just 
claim  to  damages  for  losses  occurring  prior  to  the  breach 
of  this  implied  condition.^  The  standard  of  seaworthi- 
ness has  been  gradually  raised  within  the  last  thirty 
years,  from  a  more  perfect  knowledge  of  ship-building, 
a  more  enlarged  experience  of  maritime  risks,  and  an 
increased  skill  in  navigation. 

In  many  ports  certain  equipments  would  now  be 
deemed  essential,  which,  at  an  earlier  period,  were  not 
customary  on  the  same  voyages.  Seaworthiness  is  to 
be  measured  by  the  standard  in  the  ports  of  the  country 


>  Psddoek  V.  Franklin  Ira.  Compio]',  II  Fiti.  937.  HoIlinKwonb  v. 
Brodrick,  7  Adelph.  Jf-  EUit,  40.  Amarican  In*.  Companr  t.  Ogden,  SO 
W€ndiU,  287.  394.  Copeiuid  t.  N.  E.  Marine  lm.  Co.,  S  Uttcalft  Btf. 
433. 

»  Hocki  *.  Tboraion,  1  SM'i  S.  T.  B*p.  30.  Paddock  t.  Fraohltn  In*. 
Componr.  11  PUk-Sai. 

•  The  Mtet  «r«  well  ooHected  in  FkUlip*  en  luMuraaet,  to),  i.  30&-~399, 
Sdedit. 

'Tbenme  principle  appHaa  u  tomiBrapreiantationi  axetnpt  from  frand, 
Paer  on  Btpreitvtatuiu,  B3.  AniMn  t.  Woodman,  3  Ttunl.  Btp.  999. 
BewaU,  J.,  in  Taflor  v.  Lowell,  S  Mm*.  Sep.  347.  Paddock  r.  Franklin 
In*.  Compenr,  II  Fiek.  9ST. 
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to  which  the  vessel  belongs,  rather  than  by  diat  in  tbs 
ports  or  countiy  where  the  insurance  was  made.' 

Eveiy  warranty  is  part  of  the  contract,  and  is  either 
express  or  implied.  If  it  he  an  express  -warranty,  lit 
must  appear  upon  the  face  of  the  policy.  Ai^  statemtut 
or  averment  of  a  fact,  or  any  undertaking  or  descriptimi 
on  the  part  of  the  insured  on  the  face  of  the  policy, 
which  relates,  as  a  matter  of  fact,  to  the  risk,  amouots 
to  a  warranty.  It  difiers  from  a  representatioa  in  tbts 
respect,  that  it  is  in  the  nature  of  a  condition  precedeatt 
and  requires  a  strict  and  literal  performance.  Whether 
the  thing  warranted  be  material  or  not,  and  whether  the 
loss  happened  by  reason  of  a  breach  of  the  warranty, 
or  did  not,  is  immaterial.  A  breach  of  it  avoids  the 
contract  ab  initio.^    Every  condition  precedent  requires 

a  strict  perfbrmtmce  to  entitle  a  party  to  bis  right 
*S89     of  action.     But  seaworthiness  *in  port  may  be 

one  thing,  and  seaworthiness  for  a  whole  voyage 
quite  another ;  and  a  ship  may  be  seaworthy  is  harbour 
when  under  repair,  though  she  would  not  be  so  in  that 
condition  at  sea.*  It  relates  to  the  purposes  in  conwm- 
plation,  whether  in  port  or  for  the  voyage,  and  aee- 
worthiness  .is  of  course  subject  to  be  modified  by  nir- 
cumstaoces.  A  vessel  may  be  seaworthy  while  lyiag 
in  port  for  the  purposes  to  wbich  she  is  to  be  there  ap- 


*  TidiBBrdi  T.  Wariiington  Fire  and  Muine  Int.  Coniptny,  4  JUoam,  439. 
k  De  Hilin  t.  Hartley,  1  Term  Bep.  343.    Eenfon  v.  BerUian,  DimgUm. 

13,  note  4.  Goii.  t.  Low,  I  Joknton'f  Caiti,  341.  Barker  t.  Phoniz  ha. 
Co.,  B  Joluuati'i  B.  307.  Goicoecbea  t.  Lou^iaiui  State  !□■■  Compm)',  6 
MtrUn,  N.  S.  51.  Wood  t.  Hartford  F.  L  Conptny,  13  C»m.  £rp.  S33. 
So,  fn  the  French  law,  ■  false  d«elir«tion,  m  dial  a  va*Ml  wu  tnned,  'or 
would  nii  wilh  conrajr,  thongti  made  bf  tnialake,  and  without  fraud,  avoida 
iha  poUcf.    PsfJUer,  Traitt  ^Amrauet,  n.  19S. 

•  Annen  t.  Woodmut,  8  Toiinl.  Btp.  999.  Bond  v.  N«n,  Otmf.  Btf. 
HI.  Pawwn  t.  Walwn,  ibid.  TB5.  De  HriiQ  t.  Hanlar,  1  Tirm  Stf. 
343.  Wonley  ¥.  Wood,  B  HM.  710.  Forbes  t.  Wihao,  1  Port  am  tfttm- 
ranet,  344.    Fowler  v>  ^tna  Fire  Ina.  Compan;,  6  B»Kr*'»  Sef.  Cf3. 
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plied,  vheo  she  would  not  be  for  the  voyage,  and  she 
may  be  seaworthy  for  one  voyage  and  not  for  another. 
it  is  sufficient  if  she  be  seaworthy  for  the  voyage  when 
she  sails.^  The  general  rule  is,  that  the  vessel  must  be 
seaworthy  at  the  commencement  of  the  risk,  whatever 
that  risk  may  be,  in  order  to  make  the  policy  attach  and 
charge  the  insurer.''  It  was  held,  in  the  case  of  JVeir 
V.  Aberdeen,'  that  though  a  ship  be  unseaworthy  at  the 
commencement  of  the  risk,  yet  if  the  defect  be  cured 
before  a  loss,  a  subsequent  loss  is  recoverable  under  the 
policy.  The  argument  of  Lord  Tenterden  in  favour  of 
this  doctrine  is  very  weighty,  but  a  doubt  seems  to  have 
been  thrown  over  its  solidity  by  the  Supreme  Court  of 
the  United  States.* 

There  has  been  much  discussion  respecting  t)ie  doc- 
trine of  seaworthiness,  in  its  applicscion  to  the  succes- 
sive stages  of  the  voyage  subsequent  to  its  commence- 
ment. The  owner  is  bound  to  keep  the  vessel  in  a 
competent  state  of  repair  and  equipment  during  the 
voyage,  as  far  as  it  may  be  in  his  power.  If  this  be  not 
the  case,  and  a  loss  afterwards  happens,  which  could 
not  by  any  means  be  either  increased  or  affected  by  a 
prior  breach  of  the  implied  warranty  of  seaworthiness 
when  the  policy  attached,  as,  for  instance,  if  the  master 
should  omit  to  take  a  pilot  at  an  intermediate  port)  when 
be  ought  and  might  have  done  it,  and  the  vessel  be  two 
years  afterwards  lost  by  capture,  or  if  he  sailed  without 
sufficient  anchors,  and  the  vessel  be  afterwards  struck 
with  lightning,  would  the  insurer  be  discharged  ?  The 
better  opinion  would  seem  to  be  that  he  would  not  be 


^T»f\orv.  La*eU,3  JUaM.Ap.  331.     MerehinM'Iaa.Companr  t.  Clapp, 
11  Piek.  56. 

*  Paddock  y.  Franklin  tne.  Company,  1 1  Piet.  337. 

•  3  Bmiv.  4  Aid.  KO. 

4  M'LaDBban  v.  Tba  UniTerwl  Ina.  Campinr,  I  Ptitrf  Btp.  170. 

Vol.  IIL  27 


n,gti7cd3yG00glc 


289  OF  PERSONAL  PROPERTY.  [Pm  V. 

discharged.*  A  clause  is  frequently  iuserted  in  policies, 
that  if  a  vessel  upon  a  regular  survey  be  declared  un- 
seaworthy,  by  reason  of  ber  being  unsound  or  roUen, 
the  insurers  shall  be  discharged.  This  clause  is  in- 
tended to  save  the  undenwriters  from  the  vexatious  and 
difficult  investigation  of  the  latent  defects  of  a  ship  to 
which  the  disaster  was  to  be  attributed-  It  is  sufficient 
if  the  survey  be  made  within  a  reasonable  time  after  the 
termination  of  the  voyage ;  and  if  the  survey  states  that 
the  vessel  was  condemned  solely  on  account  of  rotten- 
ness existing  at  ibe  time  of  the  survey,  it  is  a  conclusive 
bar  to  the  assured." 

The  most  usual  express  warranties  are.  that  the  ship 
was  safe  at  such  a  time,  or  would  sail  by  such  a  day, 
or  would  sail  with  convoy,  or  a  warranty  against  illicit 
and  contraband  trade,  or  that  the  property  insured  is 
neutral.  During  the  long  maritime  war  that  grew  out 
of  the  French  revolution,  and  while  we  continued  in  our 
DcutraJ  position,  the  warranty  of  neutrality  attracted 
great  attention,  and  became  a  very  fruitful  topic  of  dis- 
cussion in  the  courts  of  justice.  It  was  understood  and 
settled,  that  it  was  not  sufficient,  under  this  warranty, 
that  the  ship  and  cargo  be  in  fact  neutral.  They  must 
be  neutral  tothe  purpose  of  being  protected,  and,  there- 
fore, the  ship  must  have  the  requisite  inngnia  of  neu- 
trality by  being  duly  documented  as  a  neutral  vessel, 
and  by  being  unaccompanied  with  documents  that  go 
to  falsify  the  warranty.     She  must  also  have  been  con- 


>  Stuw,  Cii.  J.,  Piddock  *.  Franklin  In*.  CompanjF,  11  Piek.  SST.  W«ir 
V.  Aberdeen,  S  Barme.  ^  Aid.  330.  M'MillBo  v.  Union  Ina.  Compuir  or 
ChnrlcsioD,  S.  C.  1B38.  Americin  Ins.  Company  t.  Ogden,  IS  WendtU, 
^    Copeland  «.  N.  E.  Manne  Ini.  Co.,  9  Mttcaift  B.  43a. 

■  Sieiamerzv.UniledStaiesInB.  Compinr,  3,5^;.  ^AoHb.aSS.  Bnn- 
dcgea  T.  National  Ins.  Company,  30  Jakat.  Rep.  338.  Griiwoid  *.  NatHHial 
Ini.  Company,  3  CnMn'«  Stp.  96.  Rogen  v.  Niagara  Ina.  Company,  S 
fToira  N.  Y.  Rif.  86. 
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ducted,  throughout  the  voyage,  according  to  the  duties 
which  particular  treaties  and  the  geaeial  rules  of  neu- 
trality enjoin,  bo  as  to  be  entitled  to  protection,  by  the 
law  of  nations,  in  the  courts  of  the  belligerant  pow- 
ers. To  construe  the  engagement  to  be  less 
"than  that,  would  be  to  render  it,  in  a  great  de-  "SSO 
gree,  idle  and  nugatory.  On  such  a  warranty 
the  insurer  lays  out  of  view  the  risk  of  loss,  by  reason 
of  the  want  of  doe  proof  of  neutralily,  and  of  a  strictly 
neutral  conduct.  The  insured  having  in  his  own  hands 
the  means  to  maintain  his  averment,  he  is  bound  to  do 
it  whenever  and  wherever  the  neutrality  of  the  property, 
or  its  privileges  as  such,  are  called  in  question.'  The 
warranty  imposes  upon  the  insured  the  exact  observ- 
ance of  all  those  duties  which  belong  to  a  neutral  vessel ; 
and  by  the  violation,  or  by  the  omission,  ofanyclearand 
certain  neutral  duty,  the  vessel  forfeits  her  neutrality, 
and  the  warranty  is  broken.  The  neutral  is  hound  to 
submit  to  visitation  and  search,  and  resistance  thereto 
would  be  a  breach  of  the  warran^.i) 

Many  interesting  questions  arise  in  the  course  of  a 
maritime  war,  upon  the  warranty  of  neutrality,  but 
which  attract  no  attention  while  they  remain  dormant 
in  a  season  of  general  peace.  One  of  those  questions 
held  a  piotninent  place  some  years  ago  in  the  jurispru- 
dence of  this  country,  and  ted  to  very  vexed  discussions 
and  contradictory  results.     The  controversy  to  which  I 


*  Htgge  V.  Nsn.York  Idi.  Companf,  1  Cainti'  Btf.  519.  Buiog  v. 
Rofil  Eichinee  In».  Company,  5  Eatl't  Bip.  99.  Camre  v.  Union  Ids. 
Compan},  Candft  Marthall,  406.  a.  now.  Gilbraiib  v.  Gracie,  ibid.  Pbir. 
nis  loa.  Co.  T.  Frail,  3  Sinn.  Bip.  SDf).  WilcoekB  *.  Union  tns.  Company. 
aid.  574,  Cooli(lg«  t.  N.  Y.  Firemsn'a  Ina.  Company,  14  /o*n».  Stp.  308. 
The  repiler  ia  the  onir  requisiie  document  In  lime  of  peace  in  evidenca  of 
■he  nadonal  character  of  ths  Toaet.  Cailen  v.  Pacific  loa,  Companr,  I 
P«yw,  594. 

b  See  TcL.  u  ISX 
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allude  WKB  concerning  the  legal  effect,  in  a  suit  upon 
the  policy,  of  a  sentence  of  condemnation  in  the  admi- 
ralty courts  of  the  bcUigerant  powers,  of  property  war- 
ranted neutral,  but  captured^  libelled  and  condemned 
as  enemy's  property.'  The  general  result  of  those  dls- 
cnssions  baa  been  already  stated,  and  they  will  proba- 
bly not  he  rerived  until  some  maritime  war  shall  here- 
after arise,  to  stimnlate  cupidity,  and  disturb  the  com- 
merce of  the  ocean> 

'S91         *(6.)    C^  the  perils  toitkin  the  policy. 

The  general  rule  is,  that  the  insurer  charges 
himself  with  all  the  maritime  perils  that  the  thing  in- 
sured can  meet  with  on  the  voyage :  pra^are  tatOitr 
qttodctmque  danmtim  oboenimt  tfl  man.  It  was  an  ancient 
ofHnion  stated  by  Saotema,  that  the  insurer  was  not  re- 
sponsible for  very  nnusual  and  extraordinary  perils  not 
specially  stated.  But  such  a  principle  is  now  utterly 
exploded,  and  the  policy  sweeps  within  its  inclosare 
every  peril  incident  to  the  voyage,  however  strange  or 
unexpected,  unless  there  be  a  special  exception.^  The 
perils  enumerated  in  the  common  policy  are  sufficiently 
comprehensive  to  embrace  every  species  of  risk  to  which 
ships  and  goods  are  exposed  from  the  perils  of  tbe  sea, 
and  all  other  causes  incident  to  maritime  adventure. 
The  enumerated  list  may  be  enlarged  or  abridged  at 
the  pleasure  of  the  parties.  In  England  and  in  this 
country,  a  specification  of  the  risks  is  an  essential  part 
of  the  contract.  In  most  of  the  countries  of  Europe, 
where  there  is  no  speciiil  agreement  of  the  parties,  the 
perils  that  the  policy  is  to  cover  are  defined  by  law.f 


•  See  ToL  ii.  130, 131. 

k&nl(riia,tf(j4n.pgn3.n.  73.    Ord. de  la  Uar.  6u  Am.  an.HO.    CWr, 
L  350.    Bmlai/  Paiy.  lome  it.  9. 

•  Jhieran  Intmmct,  vol.  i.  69,  3. 
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A  person  may  protect  himself  by  insuraoce  against 
all  lusses,  except  encli  as  may  be  repugnant  to  public 
policy  or  positive  prohibition,  or  occasioned  by  his  own 
misconduct  or  fraud.  Against  the  latter  it  is  not  to  be 
presumed  any  insurance  could  be  effected,  nor  woald 
the  courts  tolerate  such  a  vicious  principle;  for  this 
would,  as  Pothier  says,  be  a  contract  which  would  in- 
vite ad  deUnquendiim.' 

1.  0/tkeacU(^the  goeernment  qfpartiei. 
An  insurance  against  loss  by  reason  of  the  acts  of 
one's  own  government,  as  an  arrest,  or  embargo,  is 
valid.  There  is  no  disunction  on  this  point  between  a 
foreign  and  domestic  embargo ;  and  if  the  embargo  in- 
tervenes after  the  commencement  of  the  risk,  it 
suspends,  but  does  not  dissolve,  the  contract  'of  •293 
insurance,  and  the  insured  may  abandon  and 
claim  a  total  loss."  The  same  principle  is  incorporated 
into  the  new  French  commercial  code,  and  it  pervades 
universally  the  law  of  insurauce."  A  distinction  has, 
however,  been  taken  between  that  case  and  a  clum 
arising  between  subjects  f^  difiereot  states,  aod  it  has 
been  held,  that  a  foreigner  could  not  claim  against  a 
British  undeiwriter,  founded  on  the  act  of  his  own  state, 
any  more  than  if  the  claim  was  created  by  his  own  act, 
and  on  the  principle  that  he  was  to  be  deemed  a  party 
to  the  public  authoritative  acts  of  his  own  government.'' 


■  Goil  T.  Enox,  1  Johni.  Co*.  337.  Simoon  v.  Buelt,  3  ManU  ^  Stbe- 
94.    PalJtUr,TrniedrJM.No.65. 

k  Page  T.  Thompson,  cited  in  Ftrk  tn  IntKranet,  I09<  n.  6lli  edil.  Odlin 
*,  Penmyinnift  lai.  Companr,  3  (Cati.  Or.  Rep.  313.  Delsno  t.  BedfOTd 
Ina.  Company,  10  Matt,  Btf.  347.  M'firide  v.  H*rine  Iiw.  Compiu]',  5 
Jokm.  Sep.  3S9. 

•  Cade  di  Commmt,  art  369.     1  Emrrigm,  S41.     PetUiT,  h.  t.  Ko.  59. 

<  Conway  y.  Gray,  10  Btl't  Srp.  536.  HcumU  v.  Bonham,  IS  Batf* 
Btf.  477.    Flindt  t.  SiotI,  ihii.  595. 
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But  Lord  Ellenborough  afterwards  ihrew  a  doubt  over 
the  doctriae,  and  explained  away  the  force  of  it,  by 
raising  refined  distinctions.  He  said,  the  exclusion  of 
risk  occasioned  by  the  act  of  the  assured's  own  govern- 
ment, was  only  an  implied  exclusion  from  the  reason 
and  fitness  of  the  thing,  and  might  be  rebutted  by  cir- 
cumstances.' The  distinctions  were  afterwards  point- 
edly disclaimed,  and  the  whole  doctrine  exploded,  on  a 
writ  of  error,  in  the  Exchequer  Cb^mlber  ;^  and  it  was 
there  established,  that  it  was  no  objection  to  the  right  of 
recovery  by  the  insured,  that  the  loss  happened  by  the 
act  of  the  government  of  bis  country,  though  he  and  the 
insurer  were  subjects  of  difierent  states.  The  latter 
rule  has,  likewise,  after  a  clear  and  accurate  review  of 
the  cases,  been  adopted  as  just  and  solid  by  the  Supreme 
Court  of  New-York  J  and  it  was  declared,  that  a  subject 
was  not  to  be  deemed  a  party  to  the  legislative,  and 

much  less  to  the  judicial  acts  of  his  own  country, 
•S93    so  as  thereby  to  deprive  him  of  remedy  on  •a 

policy  by  a  foreign  insurance  office,  by  reason  of 
any  acts  or  judgments  of  his  own  country.  The  con- 
trary doctrine  was  founded  on  a  fanciful  and  unreasona- 
ble theory.' 

2.  Of  iiUerdictioK  of  commtrce. 

An  interdiction  of  commerce  with  the  port  of  destina- 
tion, or  a  denial  of  entry  by  the  power  at  the  port,  or 
by  a  blockade,  has  been  held  not  to  be  a  loss  within 
the  policy,  by  decisions  in  England  and  in  this  country. 
The  loss  must  be  occasioned  by  a  peril,  acting  upon 
the  subject  insured  immediately,  and  not  circuitously, 


■  Simeon  v.  Biieit,  3  Moult  ^  Stlte.  94 
k  BusI  v.  M«yer,  5  Tmutt.  Bep.  894. 

<  Francii  T.  Oceu  Ins.  Compui;,  6  Cnwn'a  Brp.  404.    S.  C.  3  WenitlFt 
Stp.U. 
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and  a  juat  fear  of  capture  is  not  eufficient.*  But  there 
are  other  cases,  which  have  declared  that  an  interdic- 
tion of  commerce  with  the  port  of  destination  by  means 
of  a  blockade,  or  the  possession  of  the  port  by  an  enemy, 
was  a  peril  within  the  policy.  It  Js  considered  a  loss 
by  restraint  of  princes  which  could  not  be  resisted,  and 
operates  as  effectually  as  if  the  vessel  was  actually 
seized.  It  would  be  unreasonable  to  require  the  in- 
sured to  rush  into  danger  with  the  moral  certainty  of 
loes.i'  There  is  no  doubt  about  the  general  principle, 
that  if  the  voyage  be  relinquished  merely  through  fear 
of  capture,  the  loss  is  not  covered  by  the  policy.  The 
apprehension  of  capture,  or  ofany  other  peril  in  iraMt/u,  ■ 
is  no  ground  of  abandonment.  But  a  just  fear  of  one 
of  the  perils  insured  against  has  been  deemed  equiva- 
lent to  the  presence  of  vit  major,  when  it  applied  di- 
rectly and  effectually,  as  in  the  case  of  a  blockading 
squadron,  so  as  to  break  up  the  voyage.  The  danger 
was  imminent,  and  might  be  said  to  be  present  and 
palpable,  as  well  as  apparently  remediless  and  morally 
certain.  If,  therefore,  the  danger  be  so  great 
as  to  amount  to  almost  a  certainty  'of  capture,  "SSA 
it  becomes  a  restraint  in  contemplation  of  the 


•  Hadkiason  *.  Robinson,  3  Bo*.  ^  PvIL  388.  Lubback  t.  Rowcroft,  5 
Eip.  N.  P.  Stf.  50.  Firkin  t.  Tnnno,  It  Eati't  Stp.  ftSL  Richirdion  v. 
MitDO  Ins.  Compiui7,  6  Man.  Stjh  103.  King  v.  Delaware  Ins.  Company, 
3  Wnh.  Cir.  Bap.  300.  Smith  v.  Univenal  Ina.  Companr,  6  WhtiUBiCt 
JUp.  176.    Story,  J.,  in  Andrem  t.  Esaex  Ini.  Compan;,  3  Jtfafiin.  G. 

*  1  Emerigon,  507—513.  Symondi  *.  tlnioa  Ina.  Company,  4  Ballat' 
Rtp.  All.  Schmidt  t.  UnioD  Ina.  Company,  I  Jtlmt.  Btp.  349.  Craig  t. 
tlnion  Inl.  Company,  6  ibii.  336.  Barker  v.  Blakee,  9  Eatt't  Rtp.  383. 
OliTem  V.  Union  Ina.  Company,  3  Wietton't  Sep.  IBS.  S«ltua  v.  Unioa 
Im.  Company,  15  Jeknt.  Sep.  533.  ThompMD  t.  Read,  13  Strg.  j-  SainU, 
440.  Syraonda  v.  Union  Ina.  Company,  1  Watk.  Cir.  Sep.  383.  Vijera  v. 
Ocean  Ins.  Company,  13  Leatiiana  Sep.  3S2.  If  the  Ion  be  occaajoaed  fay 
the  illegal  act  of  a  (orei^n  govemment,  U  ia  a  lou  within  the  periJs  of  the 
policy,  even  though  the  matiei  refoied  to  mbmil  lo  tb«  illegal  order,  pro- 
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policy,  and  ibis  la  the  doctrine  which  is  best  supported 
by  authority. 

A  warranty  against  illicit  trade  was  introduced  iuto 
some  of  our  American  policies  in  1788.  It  was  intended 
to  apply  only  to  seizures  for  breaches  of  the  laws  of 
trade,  and  the  commercial  regulations  of  ports.  It 
does  not  extend  to  seizures  for  offences  against  the  law 
of  nations,  nor  to  acts  of  lawless  violence,  though 
comtnitted  under  a  pretext  of  some  municipal  regula- 
tion ;  nor  to  arbitrary  seizures  under  the  pretence  of 
illicit  trade,  when  in  truth  no  such  thing  existed.  It 
only  applies  to  protect  the  insurers  against  illicit  trade 
actually  carried  on  or  attempted.* 

j^.  ^      ^      Z.  Of  risk*  excluded  by  the  utttal  memorandum. 
7  ^  To  prevent  disputes  respecting  partial  losses,  arising 

from  the  perishable  quality  of  the  goods  insured,  or 
firom  trivial  subjects  of  difference,  it  has  been  a  general 
practice  to  introduce  into  policies  a  stipulation,  by  way 
of  memorandum,  that  upon  certain  enumerated  articles, 
the  insurer  should  not  be  liable  for  any  partial  loss 
whatever,  and  upon  others  for  none,  under  a  given  rate 
per  cent.  This  clause  was  first  introduced  into  the 
English  policies  about  the  year  1749.  Before  that  time 
the  insurer  was  liable  for  every  injury,  however  small, 
that  happened  to  the  thing  insured.  In  France,  if  there 
be  no  such  express  stipulation,  the  ordinance  of  the 
marine,  and  the  new  code,  provide  that  the  in- 
*396     surer 'shall  not  be  liable,  if  the  partial  loss  does 


Tided  hu  sciual  conduci  wu  bena  fidt  in  ruitherance  of  the  vof  age.  Wil 
lUan  V.  SufTulk  Ins.  Companr, C.C  U.S. Mam.,  Auput,  1638.  3 SWrmut 
JI.370. 

■  Faudcll  *.  Phcenii  Ine.  Compamf,  iStrg.  ^  Bowk,  99.     Cucuin  t.  Or. 
Imus  Iiu.  Ci>mpanj>,  18  JUorlm'*  Zauit.  Sep.  11. 
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Qot  exceed  one  per  cent,  of  the  value  of  tbe  article 
dama^d.' 

The  memorandum  clause  alluded  to,  usually  declares 
that  the  enumerated  articles,  and  any  other  articles 
that  are  perishable  in  their  own  nature,  shall  be  free 
from  average  under  a  given  rate,  imlat  general,  or  the 
ship  be  ttranded.  In  consequence  of  this  exception,  all 
small  partial  losses,  however  inconsiderable,  are  to  be 
borne  by  a  general  average,  provided  they  were  in- 
curred in  a  case  proper  for  such  an  average ;  and  in 
CaniUlon  v.  London  Axtvrance  Company,^  it  was  held, 
that  the  exception  amounted  to  a  cimdition,  and  that  if 
the  ship  was  stranded,  the  insured  was  let  in  to  prove 
his  whole  partial  loss.  But  In  Wilson  v.  Smith,"  that 
decision  was  overruled,  and  it  was  held  that  those 
words  did  not  make  a  condition,  but  only  an  exertion  ; 
and  that  in  the  case  of  stranding,  and  in  all  cases  proper 
for  a  general  average,  and  in  those  cases  only,  the  me- 
morandum did  not  apply-  Afterwards,  in  Maton  v. 
Shirn/,^  Lord  Mansfield  held  the  same  doctrine ;  and 
in  Cocking  v.  FTtuer,°  the  principle  was  carried  still 
fortber,  and  received  its  due  expansion,  and  was  clearly 
and  precisely  defined*  It  was  settled,  by  a  strong  de- 
termination of  the  court  of  K.  B.,  that  though  a  total 
loss  may  exist,  in  certain  cases,  when  tbe  voyage  is  de- 
feated, yet  in  case  of  perishable  articles  within  the  me- 
morandum, the  insurer  is  secure  against  all  damage  to 
them,  wheibergreat  or  small,  whether  it  defeats  the  voy- 
age, or  only  diminishes  the  price  of  the  goods,  unless 

*  3  Butt.  Stp.  155t.  Ord.  de  la  Mar.  lit.  Atttirmiict*,  *n-jl7.  Cad*  de 
Cnmerte,  BK.  406. 

■>  Cited  3  Burr.  Stp.  1553. 
■  3  Butt.  B,p.  1550. 

*  Pari  OR  /nnnncr,  160. 

*  Fork  on  /nnmrncr,  151.  In  ididb  of  »ur  Americim  policiu  the  eiceptiOB 
in  iheie  worda,  "  or  the  Mp  it  tlrandid,"  ii  omitted. 
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the  article  be  completely  and  actually  destroyed,  so  as 
no  loDger  physically  to  exist.  Considering  the  difficulty 
of  ascertaining  how  much  of  the  loss  arose  by 
•296  the  perils  of  the  sea,  and  how  much  by  "the 
perishable  nature  of  the  commodity,  and  the  im- 
positions to  which  insurers  would  be  liable  in  conse- 
quence of  that  difficulty,  the  rule  of  construction,  as  set- 
tled in  that  case,  is  very  salutary,  by  reason  of  its 
simplicity  and  certainly. 

But  this  decisioD  was  shaken,  and  the  original  doc- 
trine of  Lord  Ch.  J.  Ryder,  in  CantUlon  v.  London  As- 
surance Company,  reviveil  by  the  decision  of  the  K.  B., 
in  Burnet  v.  £»utng-fon,'  which  declared,  that  if  the 
ship  be  stranded,  it  destroyed  the  exception,  and  let  in 
the  general  words  of  the  policy.  It  was  also  shaken 
by  the  observations  of  Lord  Alvanley,  in  Dyion  v.  Roto- 
crofit'  and  of  Lord  EUenborough,  in  Cologan  v.  Xon^on 
Axxwranct  Company."  In  our  American  courts,  the  doc- 
trine of  the  case  of  Cocking  v.  Frater  is  the  received 
law.  It  was  explicitly  and  pointedly  recognised  as  a  ' 
sound  decision  by  the  Supreme  Court  of  New-York,  in 
Maggrath  v.  Church,^  and  it  has  received  a  similar 
sanction  in  subsequent  cases,  in  that  and  in  other  courts  -,' 
and  the  weight  of  authority  is  in  favour  of  the  doctrine, 
that  in  order  to  charge  the  insurer,  the  memorandum 
articles  must  be  specifically  and  physically  destroyed, 
and  must  not  exist  in  specie.    It  has  been  frequently  a 


•  7  Term  Rep.  310. 

1.  3  fix.  j.  PhU.  474. 

•  5  MauU  i  Stlv>.  44T. 

•  1  CsJRCf'  Stp.  196. 

•  Nsilson  T.  Columbia  Ins.  Comp«n]',  3  Caintii'  Sep.  108.  Saliiu  t.  Oc«u 
Im.  Companj,  14  JoAni.  Etp.  136.  Marcirdier  v.  CheispeBke  Im.  Com- 
pos;, 8  Cmneii'i  Rep.  39.  MoreM  <i.  Uniied  SMtea  Ii».  Company,  1  Wheat. 
Rep.  319.  Skinner  &  K.  t.  Wesiern  H.  &:  F.  Igi.  Compin;,  19  Lmit.  R. 
373. 
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vexed  point  in  the  discussions,  whether  the  insurer  was 
holden,  if  the  memorandum  articles  physically  existed, 
though  they  were  absolutely  of  do  value.  The  dicta  of 
some  of  the  judges,  io  the  cases  referred  to,  are  in  fa- 
vour of  the  doctrine,  that  an  extinguishment  of  the  me- 
morandum articles  invalw,  was  equivalent  to  an  extin- 
guishment in  tptcU;  and  there  is  much  plausible 
reasoning  in  favour  Af  that  explanation  of  the  rule. 
'Lord  Ellenborougb)  in  Cologan  v.  London  Attur-  *397 
ance  Company,  expressed  himself  strongly  on  the 
point,  and  declared  that  it  could  not  be  less  a  total  loss 
because  the  commodity  subsisted  in  specie,  if  it  subsisted 
only  in  the  ibrm  of  a  nuisance.  There  was  a  total  lose 
of  the  thing,  if  by  any  of  the  perils  insured  against,  it 
was  rendered  of  no  use  whatever,  although  it  might  not 
be  entirely  annihilated.* 

If  there  be  a  total  loss  of  the  voyage  by  reason  of 
shipwreck,  or  any  other  casualty,  and  there  be  no 
other  means  to  forward  the  ceu'go,  there  is  no  dis- 
tinction between  the  memorandum  articles  and  the 
rest  of  the  cargo.  The  total  loss  applies  equally 
to  the  whole.'>     When    part  of  the  articles  in  the 


•SJ>fa(ib^&Jto.44T.  ?utj  T.Abtiiein,  9  Seraa.  4  Cnu.  ill.  Mr. 
Beoecka  aayi,  thti  the  preTalent  opiaion  now  ii,  ihat  if  ib«  memoriDdum 
article*  are,  by  Ma  dimige,  rendered  of  tu  calut,  (here  u  a  total  loei^  ihonfh 
thejr  eiial  to  apecie.  And  yet  he  pals,  and  Icavee  unaiuwered  the  qaestion, 
whether,  tf  a  cargo  ofEih,  Tatued  at  100  pounda,  be  entirely  roiun,  and 
be  told  for  one  (billing,  for  manure,  ia  that  deemed  of  aoy  value  T  Btntekti 
on  lademnilif,  379.  He  might  have  anaweied  in  the  ne|alive,  for  the  cargo 
waa  ofno  valae  aa  fiah,  or  in  contemplation  of  (he  contract. 

t  Manning  t.  Newnhem,  Qinds'i  MaT$hatt,  566.  Cologan  t.  Iiondon 
Aasuiance  Company,  6  MaaJt  ^  Stltt.  44T.  Morean  t.  United  Statea  Ins. 
Company,  1  Whtat.  Sep.  919.  Haggralh  t.  Church,  1  Coinn'  Brp.  S14. 
And  see  Philtipi  m  Inturana,  vol.  ii.  467 — SIO,  9d  edition,  where  the  cases 
ore  collecled  and  staled.  Poole  t.  FiolecUon  Ina.  Co.  14  Cntn.  B.  47.  The 
French  code,  art.  4U9,  eiempts  the  iomrer,  under  the  elaose,  frte  frttit  aet- 
ragt,  ki  ail  panial  losses,  ixttpt  in  e«w«  trhieh  aHlAtnn  on  abaodenmtut ; 
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memorandum  are  totally  destroyed  by  the  perils  in- 
sured agaiost,  and  the  residue  remain  partially  da- 
maged, it  has  been  a  very  unsettled  question,  whe- 
ther the  insured  was  entitled  to  recover  for  the  part 
so  totally  lost.  The  case  of  Davy  v.  MU/ord,^ 
*298  is  a  strong  determination  in  favour  of  the  'reco- 
very. It  was  said,  that  there  was  no  case,  nor 
no  reason  to  maintain,  that  where  the  least  particle 
of  the  thing  insured  subsisted  in  specie,  though  the 
greater  part  was  actually  destroyed,  the  iosnred  should 
be  precluded  from  recovering  the  value  of  that  which 
was  totally  lost.  The  language  of  some  of  the  judges, 
afterwards,  in  Cologan  v.  London  Atturaace  Compaity,^ 
was  to  the  same  effect.  But  in  opposition  to  that  doc- 
trine, we  have  the  case  oiHedhurg  v.  Pearson,'  in  which 
the  hogsheads  of  sugar  covered  by  the  memorandum 
were  saved,  but  the  greater  part  of  the  loaves  in  each 
hogshead  were  washed  out  and  destroyed  by  a  peril 
of  the  sea,  and  yet  it  was  held  to  be  only  an  average 
loss,  and  the  insurer  wholly  discharged.  So,  in  Over- 
lain V.  Col.  Iniurance  Company,^  part  of  the  memoran- 
dum articles  (and  which  were  distinct  kinds  of  provi- 
sions, and  specifically  enumerated  in  the  policy)  were 
lost  by  shipwreck,  and  the  insured  was  not  allowed  to 
recover,  on  the  ground  that  the  insurance  was  upon  so 
much  cargo  as  an  integral  subject,  and  the  insurer  was 
not  liable  for  any  particular  item,  though  it  was  totally 
lost.  The  court  referred  to  several  decisions  in  the 
French  tribunals,  as  reported  by  Emerigon,*  and  to 
the  doctrine  of  that  writer,  by  which  it  appears,  that 


and  \o  tnch  cawa  (ho  insurer  boa  the  option  b«twfien  tbe  ■bandoainsnL  lod 
th«  claim  for  avenga  Iom. 

■  15  Batft  Btp.  5a9.  •  T  Taunt.  Btp.  154. 

k  5  MaB/«  ^  &Ii».  447.  *  7  Joknt.  Btp.  637. 

•  1  Emtrigen,  GG9— 670. 
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in  France,  under  the  clause  free  of  average,  the  insurer 
is  not  holden,  though  part  of  the  subject  insured  be 
totally  destroyed.  The  principle  is,  that  the  parties 
have  a  right  to  make  their  own  contracts,  and  if  the 
contract  be  lawful,  it  becomes  a  law  to  the  court ;  and 
it  would  iatroduce  uncertain^  and  confusion  to  under- 
take to  modify  the  contract  (as  they  do  in  Italy,  under 
this  very  clause)*  upon  assumed  principles  of  equity. 
The  cases  of  Biayt  v.  The  Cheiapeake  Insurance 
Company,  Morean  v.  The  *United  States  /fwii-  "299 
ranee  Company,  and  of  Humphreys  v.  The  Union 
Imurance  Company,^  have  established  the  same  rule, 
that  the  underwriter  pays  nothing  if  the  loss  of  the 
memorandum  articles  be  partial,  and  not  total ;  and  it 
is  partial  only  when  part  of  the  cargo  arrives  in  safety, 
however  deteriorated  in  value,  though  another  part  of 
the  cargo  had  been  wholly  destroyed  by  disasters  on 
the  voyage.  This  may  now  be  considered  as  the  settled 
law  of  this  country  on  the  subject' 

The  French  law  requires,  that  goods,  subject  by 
their  nature  to  particular  detriment  or  diminution,  be 
specified  in  the  policy;  otherwise,  the. insurer  is  not 
liable  for  the  losses  which  may  happen  to  those  articles, 
unless  the  insured  was  ignorant  of  the  nature  of  the 


*  T^a,  &  53,  now  18.    CamregU,  Dim.  47.  n.  10. 

■  7  Crunch.  415,     1  Wheat.  Stp.  319. 237,  note.    9  Matm,  439. 

•  Wadsworih  t.  FBciBc  Ii»  Compnny,  4  Wendell,  33.  In  ihalcue  ilwu 
dicided,  thai  [he  anderwriter  wu  not  aniwerable  for  a  paniil  loaa  on  memo. 
rsadma  arlielea,  aicepl  for  general  average,  unleaa  there  be  a  tatat  lou  of 
tht  aiole  of  ibe  parlicalar  speciet,  whether  [he  particular  article  be  efaipped 
in  balk,  or  in  »ep«rsW  boica  or  packagea.  So,  in  Brooke  v.  Loniiiana  Ins. 
Companr,  17  Martin,  530,  where  tbe  inanranco  wea  uf  a  cargo  of  mulee  ■■ 
memarandum  iriicleg,  it  wai  held,  Itint  there  muat  be  a  phyaical  total  lorn  of 
(be  whole  number  inanred,  to  aiithoiiie  a  recoTety.  Sec  IG  Martin,  G40. 
661,  diacuaiiana  on  the  earns  case,  and  Inauranee  Company  v.  Bland  St  Cole' 
nan,  9  JJau't  S.  Sep,  156  to  8.  P. 
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cargo  at  the  time  the  contract  was  made.*  This  is  a 
valuable  rule,  calculated  to  guard  against  dispute  and 
imposition. 

i.  Of  the  Mittal  periU  covered  by  the  policy- 
It  will  not  be  necessary,  nor  will  this  course  of  in- 
struction permit  me  to  do  more,  than  take  notice  of  a 
few  of  the  prominent  perils  which  accompany  the  voy- 
age,  and  surround  it  with  danger.  The  general  and 
sweeping  clause  in  the  policy  which  follows  the  list  of 
enumera^d  perils,  "  and  of  all  other  perils,  losses 
and  misfortunes,  to  the  hurt,  detriment  or  damage  of 
the  goods,  ship.  Sec."  cover  other  cases  of  marine 
damage  of  the  like  kind  with  those  specially  enume- 
rated, and  occasioned  by  similar  causes. *> 

The  ignorance  or  inattention  of  the  master  or  mari- 
ners, is  not  one  of  the  perils  of  the  sea.'  Those 
•300  words  apply  to  all  •those  natural  perils  and  ope- 
rations of  the  elements  which  occur  without  the 
intervention  of  human  agency,  and  which  the  prudence 
of  man  could  not  foresee,  nor  his  strength  resist  Qvod 
fato  coiuingit,  et  cuwu  patrifamilitu,  quamvu  dUigentutimo 
pottit  contingere.  The  imprudence,  or  want  of  skill  in 
the  master,  may  have  been  unforeseen,  but  it  is  not  a 
fortuitous  event.^    The  insurer  undertakes  only  to  in- 


•  Ord.  dt  la  Mar.  tit.  Dt*  Am.  an.  31.    Cait  it  Comment,  vn.  S55. 
k  Cullen  T.  BaUer,  $  iSmtU  ^  Selw.  461. 

•  Patkur,  h.  I.  No.  64.  Gregraa  v.  Gitbart,  Pork  en  Iiaiutaut,  S3 . 
Lodowick  1.  Ohio  Ina.  Comp«D]r,  5  Haatmond,  435. 

<i  Id  Stiaeelia,  Gtatia,  39,  eaitu  farttuUu  ja  dcGned  to  bo  aeeidait,  guod 
ptr  etMlatftoM,  cuTom  tt  ditigtjitiam  in<ntt*  httmanm  entori  non  potnl. 
Saitttma,  it  An.  pRTt  3.  n.  65,  addi,  itbi  dSigtBlittitniu  pr«C9vutet,  «( 
froviditttt  tun  dieilurpTOpriecatutfertitit^u.  In  Androwtv.  Eaiei  Harine 
Ins.  Company,  3  SIoMoa't  Rep.  36,  and  m  lh«  cane  of  Cammann  t.  N.  Y. 
National  Ins.  Company,  tried  in  the  Sapehor  Court  in  New. Yoifc,  in  Decern, 
ber,  1834,  it  waa  hald  u>  be  an  unsettled  qaeation,  wbethar  a  lose  proceeding 
irom  ttie  tugUgenct  of  the  cspiain,  would  afieet  the  policy  aa  fully  aa  fraud ; 
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demnify  against  extraordinary  perils  of  the  sea,  and  not 
against  those  ordinary  ones  to  which  every  ship  must 
inevitably  be  exposed ;  but  it  is  often  difficult  to  dis- 
crimiDate  between  damage  occasioned  by  the  ordinary 
service  of  the  voyage,  and  which  falls  upon  the  owner, 


uid  (ha  proper  rule  wu  angseited  by  Oakhy,  J.,  lo  be,  ibat  tha  neglect  of 
tbe  captain  lo  axe  iboae  precaatiane  •g«iiiBt  dntnage,  which  a  prudent  mui 
wanld  have  used  under  Hit  circuittttaactt,  would  be  a  caae  of  gran  negli. 
genca  wjlhio  ifae  meaning  of  tbe  [aw.  In  the  cue  of  Bolton  t.  American 
Ins.  Companj,  tried  in  the  Superior  Court  of  New-York,  before  Ch.  J. 
Jonea,  (NoTamber,  1B35,)  it  wu  held,  ihst  the  UDdernriiera  were  liable  for 
■  Idh  arising:,  not  from  negligence  metely,  but  from  frou  negligence  by  the 
maater.  But  it  is  very  dilitcult  to  draw  the  line  of  distinction  between  the 
cases  irbere  groaa  negligence  ends  and  ordinary  negligence  begins,  or  (o 
di>tin{Dish  between  pure  accident  and  accident  from  negligence.  The 
vouria  aeam  lo  be  approximating  in  effect  to  the  French  meaning  of  barratry, 
far  they  hold,  that  in  a  cass  not  amounting  to  barratry  within  tbe  nieutiing 
of  the  English  law,  if  the  proiimate  canse  of  the  loss  be  ■  peril  eniimeraled, 
ihe  insurer  iaiiable,  though  the  remote  ceute  of  that  Iom  was  the  negligence 
of  tha  mdBier  or  cnw.  Shore  t.  Bentall,  7  Barme.  ^  Crat.  70B,  note. 
Buik  V.  Royal  Exchange  An.  Company,  3  Barnto.  ^  Aid.  73.  Walker  v. 
Maiiland,  S  BaTim.  ^  Aid.  171.  Biabop  v.  Feutlnnd,  T  Barme.  j-  CnM. 
SI9.  Redawn  t.  Wibon,  14  Jlf««m>  -f  WeMy,  47S.  In  thi*  Ian  can  tbe 
inmediale  cause  of  the  loaa  was  ■  peril  of  the  wb,  though  the  want  of  sea. 
wonhineaa  and  the  came  of  the  loaa  wea  remotely  tha  negligence  in  the 
loading  of  the  tsbcI.  Fatapaco  Ins.  Company  t.  Coulter,  3  Pttrr^  S.  C. 
Rtf.  332.  See,  sbo,  infra,  p.  307,  note,  and  3  Smmut'i  Sep.  900.  In 
Copeland  v.  N.  B.  Marine  Ins.  Co.,  3  Mttealf*  Sep.  433,  it  nai  decided, 
after  great  considerslion,  that  if  a  veaeal  be  seaworthy  when  tha  voyage 
cotmnencea,  and  the  maater  afterwarda  becomes  incompeteDl  from  miscon. 
duct,  and  the  vessel  be  lost  for  that  cauae,  the  inenrai  waa  still  held  liable. 
Park,  Baron,  in  Dixon  v.  Sadler,  S  Meee.  ^  WeUi.  405.  Shore  t.  Bentall, 
note  to  7  £.  ^  Crrem.  79&  S.  F..  asaumiag  tbe  act  was  not  bsmiiroua. 

It  waa  declared,  in  the  American  Ins.  Co.  v.  Bryan,  36  Wendell,  563,  that 
in  the  ease  of  an  inanrance  againat  barratry  of  the  master  and  marinen,  the 
■uuied  is  entitled  to  recover,  if  the  loas  happened  by  theft,  without  proving 
due  diligence  and  akill  on  the  part  of  the  maalar.  The  burden  of  proof  of 
ne^igence,  not  barratrous  in  itself,  and  yet  cauwng  the  toss,  is  on  the  insurer, 
if  be  ctaitns  to  be  excused  from  liability  on  the  ground  of  tbe  negligence  or 
■ant  of  skill  of  the  master  or  mariners.  But  in  Ferrin  v.  Protection  Ins. 
Co.,  11  Olao  Stp.  147,  negligence  in  the  agents  of  the  insuied  waa  heM  to 
be  no  defence  to  the  inaurer. 
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and  by  a  peril  of  the  eea  for  which  ifae  insurer  is  respon- 
sible. Damages  resulting  from  the  ordinary  employ- 
menl  of  the  ship,  or  the  inherent  infirmity  of  the  article, 
as  the  loss  of  an  anchor  by  the  friction  of  the  rocks,  or 
the  wear  and  tear  of  the  equipment  of  the  ship,  or  her 
destruction  by  worms,  or  the  diminution  of  liquids  by 
the  ordinary  leakage  to  which  they  are  naturally  subject, 
or  hemp  taking  fire  in  a  state  of  effervescence,  may  be 
mentioned  as  instances  of  losses  which  are  not  within  the 
policy,  because  they  are  not  losses  attributable  to  a  catu* 
/orluiliu.^  It  has  even  been  a  vexed  question,  whether 
damage  done  to  a  ship  by  rats,  waa  among  the  casual- 
ties comprehended  under  perils  of  the  sea,  and  the  au- 
thorities  are   much   divided   on    the    question.      The 

better  opinion  would,  however,  seem  to  be,  that 
*301     the  insurer  *is  not  liable  for  this  sort  of  damage, 

because  it  arises  from  the  negligence  of  the  com- 


•  Falin,  tome  it  8].  Felhier,  dei  An.  No.  6S.  1  Etnerigoit,  3S0.  Rhol 
V.  Parr,  1  Etp.  JV.  F.  Etp.  444.  Martia  t.  Salsiii  Maiine  lira.  Compuiy,  S 
Matt.  Btp.  420.  Boyd  v.  Duboia,  3  CanjA.  N.  P.  Rep.  133.  Mr.  Phillip*. 
in  hig  Trtatin  an  Inmraaet,  loL  i.  £39,  very  properly  Lida,  ihal  if  ibc  iajary 
to  ibe  ihip,  by  wonni,  iroac  from  ihe  Iobs,  by  a  ees  peril,  of  llie  proleclion 
of  the  copper  iheBthing,  the  ioiurer  may  reasonably  be  charged.  But  if  llie 
low  of  the  ahealfaing  mighl  bavc  been  repaired,  before  the  TDsse!  becamo  ei. 
posed  to  lbs  aciion  of  the  womie,  it  waa  an  act  of  negligence  in  the  maner, 
which  would  exonerate  the  aaderwriter.  Hazard  r,  N.  E.  Marine  Ins.  Com. 
pnny,  1  ^Miier,  31B.  Ho  inmrer  ia  liable  for  ail  accidents  erieing  from  any 
extraerdiaoTi)  circumilBBcee  or  cauie,  and  not  frotn  the  inherent  weaknraa 
or  ordinary  wear  and  tear  of  the  vessel.  Potter  v.  SufTulk  lus.  Company,  S 
Sumner,  1ST.  Flelcher  v.  Ineiis,  a  ^arnii.  ^A14.3\S.  In  Ihe  case  of 
MeCayn  v.  Merchants'  Ins  Co.,  before  the  Skipreme  Court  of  Louisiana, 
Febtuary,  1345,  it  was  beld,  that  in  a  policy  on  d  cargo  of  slaves,  the  insarer 
is  not  liable  for  a  Iota  from  an  insurrection  or  mutiny  uf  the  alavea,  unlen 
there  waa  an  txpreit  assumption  of  risk  frnm  insurreclion.  far  ibsl  arises 
from  the  ioherenl  vice  of  the  subject  insured,  and  this  waa  held  to  be  ibv 
English  law.  Ii  was  the  case  of  tlic  Creole,  and  the  policy  staled  that  the 
inanrer  should  not  be  liable  "  fur  suicide,  desertion  or  nslural  death,  bol 
chieBy  fi>r  the  risk  of  deicniion,  capiare  and  seitnra  of  foroign  power." 
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moD  carrier,  and  it  may  be  prevented  by  due  care,  and 
is  witbio  the  control  of  humaii  pradence  and  sagaci^.' 
When  a  miaaing  vessel  ahall  be  preauned  to  have 
perished  by  a  peril  of  the  aea,  -depends  upon  circum> 
fltanoest  and  there  is  no  precise  time  fixed  by  the  Eng- 
lish law.**  Id  die  French  law,  a  vessel  not  heard  from 
is  presumed  to  be  lost  after  the  expiration  of  one  year  in 
ordinary  voyages,  and  of  two  years  in  long  ooesto  The 
ordinances  of  foreign  states  have  been  very  arbitrary  on 
this  point'  Thus,  by  the  ordinance  of  Hamburg,  a  ship 
was  presumed  to  be  lost,  if  bound  ito  any  place  in  Eu- 
rope, and  not  heard  from  in  three  months  ;  and  by  the 
Recopilacitm  des  Loyes  de  Indiai,  in  Spain,  if  a  vessel  which 
goes  to  the  Indies  is  not  heard  from  within  a  year  and  a 
half,  it  is  presumed  to  be  lo8t.<'  la  the  case  of  missing 
Teasels,  the  loss  is  presumed  to  have  happened  imme- 
diately after  the  date  of  the  last  news ;  so  that  if  an 
insurance  be  for  three  manths,  and  the  vessel  not  being 
heard  from,  a  further  insurance  is  made  for  a  year. 


>  Date  T.  Hall,  1  WiU.  Sep.  361.  Hualer  t.  Polt^  4  Camfh.  N.  P.  Sep. 
903.  AymKt.Aatot.SCaam'tSep.SeG.  Soeetu,  dt  At*,  n.  4S.  CUirae, 
Mr  k  Gaidan,  c.  5.  irL  B,  and  Emtrigon,  tome  i.  377,  378,  who  cileg  tbe 
Dig.  19. 3.  13. 6,  tod  C»Mregii,  Stracchs,  Santaroa,  Knricke  and  Targa, 
may  all  ba  conaidersd  aa  mainlaiDUii  ihs  principle,  that  iha  owner,  and  noi 
the  iiunrer,  i>  holden  for  aa  i[(jiii7  by  rsts ;  ajid  tfae  only  caaa  ihai  I  taie  mei 
with  directly  to  the  coairarr,  ia  Garriguea  v.  Coie,  1  Binn.  Rep.  S33.  The 
ofHnioD  ot  Santema,  de  A**,  pan  4.  n.  31,33,  ianot  coDMUenl  wiib  bia  own 
priaciplea  ;  for,  while  he  admita  thai  ao  iDJury  by  rata  cannot  properly  come 
mtder  ibe  name  of  ea$u»  fortuitHt;  magie  »l  inprevUa*  prneniine  >x 
ailerim  etdpa,  qtumi  fortuitiu,  he  atill  coDcludea  it  10  ba  a  peril  geaerally 
and  abioluloly  aaaumed,  whan  not  coatroUed  by  wage. 

k  Green  V.  htowa.  Sir.  Stp.  11S9.  Brownv.  Neilaon,  ICainti' Sep.5^, 
Gordon  t.  Bowne,  3  Jakiu.  Sep.  160.  Houalmu  v.  Thornton,  1  HvU'e  JV. 
P.  £>p.  343. 

•  Cod*  de  Cemnerce,  art.  375- 

<  1  Mageat,  89, 90.  IiaUtulM  of  the  Civil  Late  af  Spain,  b.  3.  tiL  IT. 
e.  1. 

Vol.  in.  28 
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and  the  vessel  'is  never  heard  from,  in  that  case  the 
first  insurer  pays  the  loss.* 

What  degree  of  peril  changes  it  from  an  ordinary  to 
an  extraordinary  character,  so  as  to  bring  it  within  the 
stipulation  of  indemnity,  is  frequently  a  perplexing 
question,  to  be  determined  by  the  circucnstances  of  the 
particular  case.  And  to  prevent  uncertainty  and  dis- 
pute, it  is  a  settled  rule,  that  the  penl,  whatever  it  may 
be,  upon  which  the  policy  attaches,  must  be  the  proxi- 
mate, and  not  the  remote  cause  of  the  loss.  Caiaa 
proxima  nimremoiatpeetatur>    Ifa  ship  be  driven  ashore 


•  Boalay  Paly,  toms  It.  S46. 

k  Walker  t.  Msiiland,  5  Banm.  ^  Aid.  171.     It  is  upon  iho  pnncipte 

mealioQed  in  ihe  leit,  that  ihe  inaurer  on  gooda  i*  dol  liable  when  Ihey  an 

aold  \tf  Iba  captain  of  a  ahip,  to  defray  the  eipcnae  of  repain,  rendered  n<- 

oeMarr  by  ■  lempeaL    Powell  v.  GodKCon,  6  Mavit  ^  Selw.  431.    Soi^r 

V.  Kobson,  4  Bingham,  131.      Damages  to  another  vesael  by  collision,  in 

which  the  Toiaal  inaured,  according  (o  the  admiralty  nile,  in  a  case  of  mutnal 

error,  waa  bound  to  bear  half  the  dama^,  were  held  by  the  K.  B.  not  chirie. 

aUe  upon  the  insurer,  for  the  pnxiiaate  injury  ia  what  (he  inaurer  his  to 

J     auatain,  and  not  wtiat  the  ahip  haa  to  pay  for  damages  to  another,  by  an  ae- 

^^  *>^*'^'a        cideut  ramoie  and  incidental    De  VBUiv.8BWador,4ildoI;)i.  ^£Ui(,490. 

t^  J      V"  "        yC  Thia  decieion  waa  eiomined  and  questioned  by  Mr.  Jiutice  Slory,  in  (be  cate 

'  rV,      ^  t**  ^     <*'  Peters  T,_Warren_InB.  CtV-jP  tl>e  C.  C.  U.  8.  for  Maaftcbusetts,  in  Octo- 

•       r  /*      f^Aj"^'^^^'^  Sumner's  fi.  389,      1  Stsry's  £.  463.  a  C,     In  thia  caae  it  waa 

,^j  J  -C-  •  held,  that  an  accidental  coUiaion  with  a  foreign  venal  WW  not  a  case  of  gen- 

^    <*<<       ets.1  average  by  the  American  law,  unleaa  the  loss  be  asacriSce  volBataiily 

,'    '       ju  I.'  ^'''  ^'urred  for  the  cominoa  benefit.     9  FhiUi^*  vn  Innaana,  3d  edit.  lEl — 

;  .  ■    '      ft' '/,!      190.    Id  (hat  eaae  the  ship  Parairon  came  in  collision  in  the  river  Elbe  wilh 

t      '•  •  *   ^'   .   ,     the  gatliolFnmc  Anna,  and  sunk  her;  DO  fault  on  either  side.    Tbe  msiine 

-,  {.•.(V.   '^''  " 'coOTI  at  Hamburg  ipportioDcd  one  half  of  the  loss  upon  (ha  PuBgon,  nbich 

ft  f-AJ-  .v'tthe  msater  was  compelled  to  pay,  and  for  wbicb  ibc  underwriters  were  held 

... •  ^  liable,  on  lbs  ground  Chat  the  damages  apportioned  on  the  Pangoo  were  a 

direct  and  proximate  effect  of  the  collision.  The  great  point  in  distmrion 
waa  not  the  principle  that  causa  prozvna  nan  rcmota  iptetainr,  bat  i(a  appli. 
cation.  Lord  Bacon  (Jtforims  of  tht  Lav,  regola  1)  gives  this  sound  reason 
for  (be  maxim,  that  "  it  were  infini(e  for  the  law  to  conaider  the  causes  of 
causes,  and  theii  impulaioni  one  of  another;  iherMbre,  it  conienteih  itself 
with  the  imniedia(e  cauae."  The  French  codea  and  jurisla,  in  a  ease  of  mere 
•eeidenl  by  collision,  withoal  ibe  fanll  of  either  party,  and  where  the  dama- 
gae  are  apporliooad,  declare  that  (he  inaDrera  bear  the  part  of  the  dam^es 
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b;  the  wind,  and  in  that  Bituation  be  ca,ptured  by  an 
enemy,  the  loss  is  to  be  imputed  to  the  capture,  and  not 
to  the  stranding.'  When  a  partial  loss  ia  followed  by  a 
total  loss,  the  former  may  be  considered  as  merged  in 
tbe  latter.  The  courts  are  not  to  be  seeking  about  for 
odds  and  ends  of  previous  partial  losses,  when  there  is 
an  overwhelming  cause  of  loss  which  swallows  up  the 
whole  subject  matter.''  So,  on  the  other  hand,  if  the 
first  loss  be  distinct  and  total,  and  be  followed  by  aban- 
donment, tbe  rights  of  the  parties  are  fixed,  and  the 
courts  are  not  to  cast  their  eyes  forward  to  see  what 
further  perils  awaited  the  property.' 

By  the  rule  and  practice  in  the  United  States,  the 
wages  and  provisions  of  the  crew  during  the  necessary 
detention  of  tbe  vessel  for  repairs  requisite  in  the  course 
of  the  voyage,  by  reason  of  perils  insured  against,  are 
considered  as  included  in  the  perils  of  the  sea, 
and  made  chargeable  upon  *theinsurer;'  andwe    *803 


irUcb  belong  to  Ihs  venol  insured  br  them.      Emeri^on,  Valin,  Poibier, 
Baahj  Fatf,  and  Eairangla,  the  uommenutor  on  Poifaier,  slL  concur  in  tbii    ^ 
nds,  and  It  appeani  lo  me  that  the  decmion  of  Mr.  Juitice  Stery  wu  well    r-t 
tnauined  by  jiut  reasoning  and  lound  aalharily.  ^ 

'  Green  r.  Elnulie,  Peake'i  N.  F.  Rep.  213.     In  Dc  Hahn  v.  Cobbelt,  Si  , 

Bingkam,  SOS,  a  ship  was  stranded,  and  in  th^pandition  captured,  and  lb*  ^  ^  a 
^liau  taiua  waa  held,  in  that  case,  lo  be  the  shipvrecb,  and  not  ihe  cap.  (  T  T^ 
lore,  B9  the  former  wai  a  total  Icoa.  So,  if  a  ahip  be  captured,  and  while  *  j^  C 
vnder  oapture  i*  deatroyed  by  ftra,  or  accident,  or  negligenee  of  the  captors,       J  r 

tbe  loM  is  attributable  to  the  capture,  for  the  subseqaent  loss  was  ineidenlal. 
and  a  natural  conaequeDce  of  tbe  capture.  Magoun  *■  N.  E.  Marine  Ina- 
Co.  I  SIsry'*  E.  157. 

t  Lirie  t.  Jansen,  12  J^otC*  Sep.  M8. 

'  Schieffelin  t.  N.  Y.  Ina.  Compan;,  9  Jo&tu.  Stp.  37. 

'  Watden  t.  Le  Roy,  3  Cainet'  Btp.  963.  Barker  v.  Phmnii  Ins.  Com- 
paoy,  8  Jahat.  Sep.  307.  Padelford  v.  Boardman,  4  JtfoM.  Eep.  548.  Clark 
*.  U.  8.  Fire  and  Marine  las.  Company,  7  Mai*.  Stp.  365.  In  Guizam  i. 
Ciucinnaii  Ina.  Company,  6  Ohio  Sep.  73,  it  was  held,  that  in  a  policy  on 
time,  the  insurer  was  not  liable  for  the  wages  of  the  crew,  while  the  *easel 
ia  ilranded  within  the  time.  The  mges  were  considered  to  be  the  ordinary 
etpeme.     Webb  t,  Prolec  Ina.  Company,  Ibid.  456.  S.  P.    But  in  the  case 
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bare  already  seen*  how  far  wages  and  provisione 
ooDStitute  an  iteta  of  general  average  in  die  cases  of 
captore,  embargo  or  detanUoD.  But  I  caniiot  under- 
take to  specify  more  paxticularly  the  various  kinds-of 
losses  which  are  deemed  to  be  covered  by  the  general 
stipulation  to  iademoify  against  perils  of  the  sea.  Many 
aobtle  distinctions  have  been  raised  and  discussed  in 
the  books  on  this  pointi  and  several  of  them  have  bemi 
stated  or  referred  to  by  Mr.  Phillips.'' 

The  enumerated  perils  of  the  sea,  j»rafei,rtwer«,(Auwi, 
include  the  wrongful  and  violent  acts  o[  individuals, 
whether  in  the  open  character  of  felons,  or  in  the  cha- 
racter of  a  mob,  or  as  a  mutioous  crew,  or  as  plunder- 
ers of  shipwrecked  goods  on  shore.'  The  theft  thai  is 
iosored  against  by  name,  means  that  which  is  aocoot- 
panied  by  violence,  (latrocinitim,)  and  not  simple  theft : 
fiirtum  mm  eit  cOMutfartttitutA     But  the  stipulation  of  in- 


of  Poller  T.  ThB  Ocean  Ini.  Company,  C.  C.  U.  S.  Mat*.  October,  1837, 
3  Skuuer,  37,  Judge  Slory  held,  ihal  It  made  no  difference  in  the  eppticalioD 
of  tb*  principle,  that  the  wage*  and  pmriiiuni  of  the  craw,  while  ibe  rateal 
want  into  port  to  lefwir,  conatiluted  a  geaeral  everage,  irben  the  inaataace 
me  on  time  ;  nor  that  there  happened  to  he  no  cargo  on  board,  and  conee- 
qoantl]'  no  eontribuiion  by  cargo  or  freight.  The  principle  colling  for  a 
(aneial  BTerage  Biiited,  when  there  naa  a  common  eaoriGca  for  the  benefil 
of  RlL 

■  Supra,  33G. 

t  FkUiif^  Tnatim  m  Inmranet,  toL  i.  635—617. 

•  Neabil  T.  Luihinglon,  4  Tenn  Etp.  783.  Brown  f.Smiib,  I  Dim'tBtf. 
34B.  Bondreti  t.  Uentigc,  1  Hidt'i  N.  P.  Stp.  14B.  Pirmttt,  mtri,  (JUnra, 
•M  peiile  eipresal)'  mentioned  in  Ihe  policy ;  but  in  tbe  saily  hiitoi;  of  inau- 
ranee,  it  wu  qoite  •  feied  qneiiion,  whether  ihey were  incloded  amoi^ibe 
general  perib  of  the  aca  ;  and  Santema,  and  alter  bim  Snocha,  ^Te  no. 
ticed  the  diacoBMana  and  compiled  learning  on  die  point.  It  was  omceded, 
that  piracy  wac  a  ea«» /Brhutet  of  the  aee,  bnl  not  iheft  StnUnia,De  Att. 
and  Sfoni.  put  3.  a.  61— 6&  StrateU,  Oh-a.  93.  p—in.  Piracy,  ac 
cordingto  the  old  anlboriiiea,waahcld  to  be  included  ■>  the  perita  of  these*. 
3Il»U.Abr.Ui8.fl  in.  CmA.  56.  But  u  piracy  i*  now  among  Ibe  eDO. 
BWraled  periia  io  polictee,  the  point  ia  of  no  imparlance. 

i  B«^f  Ptly,  (one  iT.  3&    Awnw,  noM  43.     Smtrigtm,  tome  L  c  U. 
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d^moiLy  agaiost  taking*  at  lea,  amttt,  rt^rmnta  and  tU^ 
tatnmtRtt  qJ  all  ixagt^  frinet*  and  -peofie,  refers  only 
to  the  acu  c^  government  for  governraeat  purpo««a, 
vbeiber  right  or  wrong.  Aa.  arrest  in  the  domeatie 
port»  after  the  voyage  comiaeDced,  justifies  an  abajid<Hi- 
BieDt ;  but  if  made  before  the  risk,  eoatmeiiced, 
tbe  contract  *i8  discbuged.*  An  arrest  by  the  *3M 
admiralty  process,  at  the  uutaoce  of  aa  iodir- 


BM.  39.  Them  cue)  refer  lo  sjinple  ilnfl  camm'tlted  on  hoKti  the  v«nel, 
ud  which  the  taw  pnsumn  ni^l  bate  been  pnvaoted  by  due  TigijuiGa  in 
ihe  msBiBr  It  i&  aow  held,  [bit  tbe  claoM  in  (be  audem  polieiee  efuuii  f  . 
loaa  by  Ihitvtt,  applies  to  the  acta  of  ibievei  wbo  Etole  from  the  ahip  whiU 
ahe  Uf  at  the  wharf,  but  who  had  no  connection  with  iha  abip,  though  ihe 
maacer  and  ahip  owoera  might  alio  ba  liable  aa  cammon  earriara.  Il  need 
BM  Buw  be  ahown  that  ibe  goods  w«t«  taken  hf  HMiling  thi«Te«,  bj  na- 
leace  from  without.  It  »eemB  to  be  intimBted,  that  ihe  eUuto  might  evati 
aj^lr  to  limple  ihefl  by  pereons  belonging  to  the  ehip.  The  Atlantic  Ina. 
Co.  T.  Btorrow,  5  faigi,  393.  Thii  deciaion  ovenmjeg  all  the  old  anthoritlea 
mkI  lait-booka,  for  the;  ail  apply  ih«  larm^ftim  oi  ainiple  ihert,  ai  weilaa 
Ittrteiaum  or  robbery,  b>  aitaiianli  from  wiifaonl  ihe  ahipi  and  oxcliida  from 
tbe  policy  simple  theft,  ta  not  being  properly  a  caualty.  All  the  Engliah 
teil-wriien  fallow  ihe  aame  rule,  aa  Jtfa/jmM,  (,Lix  Mtr.  c  SS,)  MalUf, 
(4*  Jw.  Mar.  b.  3.  e.  7.  aeo.  T,)  Bitaat,  (ilcv  JVbr.  313,]  fFttktU,  (m  Aub 
lit.  Thffl,)  Firk,  (30,  31,)  Millar,  (145,  146,)  and  MttTtiaU,(hy  Cendy,  Td. 
i.  343.)  Park,  in  bis  Gih  edition,  wya,  that  tbe  Engliah  law  ia  silent  on  the 
anbject.  The  daoaion  by  CbanceUor  Wolwonh  may  be  reaaanaUe,  *nd  It 
ia  according  to  the  populsr  accepiaiioii  of  the  word  Ikii^t,  but  it  ia  agaiiiBI 
•U  (be  text  antboritiea,  foreiga  and  doDieatic.  It  ia  abo  in  contraveBlion  of 
the  principle  that  theft*  are  not  ciaaalliea  ;  asd  it  nay  be  a  matter  of  ques- 
tionable foJicy  whether  tbe  owoera  and  maaiara  of  akipa  ought  to  ba  iDden- 
BiGed  agaitiat  thefta  of  gooda  nnder  thaii  own  eire,  and  ocoBsioned  by  their 
VBo.  lack  of  Tigilanca.  Thia  deciaion  waa  followed  ia  Biyas  «.  Tbe  Amnr. 
out  Ina.  Co.  ia  iba  Superior  Coart  of  New. York,  ia  April,  IHO,  where  ii 
vaa  baldi,  (bat  an  ioaannce  againil  (Uivea,  aad  barratry  of  dia  maaler  mat 
ercw,  covered  a  k»s  by  simple  tbaA  on  the  *(>fagei  niwccooipeaied  with 
foTca.  S.  C.  affinned  OD  error.  Atnsriaanlaa.  Co.v.Biyaa,  1  ZTiireir.  7. 
£  35.  See,  abo.  36  WtndtU,  563.  UanbaU  t.  laiarsnce  Co.  1  ifma- 
fhrtift  Tewi.  S.i&.  Il  la  intimated,  in  (be  learned  dlacuaaiona  in  the  case 
of  tbe  Ainericui  Ina.  Co.  t.  Biyan,  that  ■  conlmy  dectrine  ia  ihe  elrmcB. 
tary  works  was  probably  adtanced,  witheut  advaniog  to  the  difiarenee  in 
the  ttmi  of  the  European  snd  Amoricaa  policies. 
■  Batdajr  Palji,  lome  It.  S38. 
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vidual,  on  a  private  claim,  13  not  a  case  within  the  policy, 
and  it  is  to  be  presumed  the  Conrt  of  Admiralty  would 
indemnify  the  owner  or  insured  in  the  award  of  costs 
and  charges  against  the  unjust  prosecutor.*  It  is  a  very 
ancient  rule,  that  tfae  insurer  does  not  run  the  risk  of 
obstructions  occasioned  b;  the  debts  or  misconduct  of 
the  assured. *>  Under  the  insurance  against  fire,  it  is 
held,  that  if  the  ship  be  burnt  under  justifiable  circum- 
stances, to  prevent  capture,  or  from  an  apprehension  of 
a  contagious  disease,  the  insurer  is  liable."  If  sails  and 
rigging,  put  on  shore  while  the  vesstl  is  repairing  at  a 
foreign  port,  be  burnt,  they  are  covered  by  the  policy.^ 
It  has  likewise  been  held,  afler  a  very  learned  discus- 
sion, that  the  insurer  is  answerable  for  a  loss  by  fire  oc- 
casioned by  the  negligence  of  the  master  and  mariners.* 
This  decision  is  subsequent  to  that  of  Grim  v.  Phoatix 
Imurance  Company,^  in  which  it  was  held,  after  a  dis- 
cussion equally  searching  and  elaborate,  that  a  loss  by 
fire  arising  from  carelessness,  was  not  covered  by  the 
insurance.  The  French  law  coincides  with  the  English 
decision.!     Every  species  o(  capture,  whether  lawful  or 


•  Neabit  y.  Lasbington,  npra.     Ord.  vf  Hamhttrg,  9  J^ini,  216. 
k  Le  Guidon,  c.  S.  uc.  7. 

•  Piitkirr,  h.  t.  n.  53.     Tttrga,  c.  56.     Emtrigon,  tomo  i.  434.    9  F«fn, 
75.     Gordon  v.  RimniingtoD,  1  Campl.  y.  P.  Eep.  193. 

<  Pell;  V.  Koja]  Exchange  Avuruice  Campanf,  1  BDrr.  Sep.  341. 
^pBugk  T.  Royal  Gichan^ e  Aaaunnce  Compenf ,  3  Barjiw.  ^  Aid.  73. 
See,  ako,  Welker  v.  MuUsud,  5  ibid.  171,  and  Giahop  t.  Ppiilland,  7  Banun. 
^  Crtu.  319.  S.  P.  Gilmoia  t.  Cannin,  1  Smeda  ^  Marthall,  Mi$$.  S. 
379.  In  tbialMt  cue  it  nubeld.ifatt  owncraof  auambottteDsagedindn 
Mrrying  trade  oii  the  Hianaaippi  wero  reaponaible  aa  commoQ  caniera,  and 
■hal  »  loM  by  fire  waa  not  nithin  tbe  exception  of  acta  of  God,  and  not  with- 
in the  eiceplion  of  dangera  of  (h«  river.  It  ia  not  inevitable,  and  may  be 
connieracled  bj  hnnun  mgmixj.  See,  alto,  infiv,  p.  306.  It  may  here  be 
added,  (hat  losa  of  goods  by  aponlaneoua  ignition,  ia  not  covered  by  the  po- 
licr.    Boyd  v.  Duboia,  3  Campb.  133. 

'13/i>An*..S«p.451. 

(  BcalQg  Paty,  lone  iv.  33.     Tli*  rnla  appears  to  be  settled  by  Uie 
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uoIawAil,  and  whether  by  friends  or  enemies,  is  also  a 
loss  within  the  policy.  Barratry  is  a  peril  specially 
insured  against,  and  Lord  Mansfield  thought  it  very 
strange,  that  the  underwriter  should  undertake 
*to  indemnify  against  the  misconduct  of  the  mas-  *306 
ter,  who  is  the  agent  of  the  insured,  and  suhject 
to  his  control.'  It  means  a  fraudulent  breach  of  duty 
on  the  part  of  the  master,  in  his  character  of  master,  or 
of  the  mariners,  to  the  injury  of  the  owner  of  the  ship 
or  cargo,  and  without  his  consent,  and  it  includes  every 
breach  of  trust  committed  with  dishonest  views.''  Bar- 
ratry is  used  by  the  French  writers  in  its  larger  sense, 
as  comprehending  negligence,  as  well  as  wilful  miscon- 
duct ;■=  therefore,  no  illustration  can  he  safely  drawn 
from  the  French  authorities,  when  the  term  is  used  as 
in  the  English  and  American  law  in  a  more  limited  sense, 
and  applicable  only  to  the  wilful  misconduct  of  the  mas- 
ter or  mariners.  To  trade  with  an  enemy  without  leave 
of  the  owner,  though  Ii  be  intended  for  his  benefit,  or 


wei^i  of  >nthorii7  ia  ihe  United  SialcB,  tb*t  in  a  marine  policy  in  which 
fire  a  elpranly  insnred  igslnit,  the  Inaurer  it  answenble  for  ■  lOM  by  fire, 
aeciiioned  by  ibe  negligence  of  the  master  or  crew.  PBtepeeo  Ine.  Coln- 
pany  t.  Coulter,  3  Ptlert"  U.  S.  Bef.  233.  CalumbiB  Ina.  Companr  t. 
Lttwrence,  10  ibid.  517.    Waters  v.  Hercheate'  Ina.  Compeny,  11  ibiJ.  SI3. 

■  We  are  tnid  by  Reeau,  Dt  An.  n.  89,  that  barratry  is  expressly  eiiapted 
in  the  paliciea  at  Napiei,  So,  by  ihe  ordinance  of  Pbilip  IL  for  Antwerp, 
and  by  the  UMge  at  Roilerdim  and  Csdiz,  barratry  in  the  captain  or  ma rimis 
naa  not  insurable.  On  ihe  other  band,  at  Hamburg,  and  Genoa,  and  Bilboa, 
it  might  be  insured  against.  Bnurigon,  Dei  Ait.  lame  i.  366,  367.  Ord.  dt 
Bilho,  c.  39.  D.  19.  In  the  Intliinlii*  of  the  Cieil  Law  tf  Spain,  by  Atm  ^ 
Manuel,  b.  2.  liL  17.  c.  1,  it  is  laid  down  that  tbe  insurer  is  not  liable  for 
damiigea  arising  Ironi  ibe  faolt  of  the  captain  or  pilot.  In  some  of  our  Ame- 
lican  policies,  the  riik  from  barratry  ia  qualified :  it  is,  "  Barratry  of  the 
llitsiei  {ualrtt  Iht  attUTid  bi  aicner  a/  the  vettl)  and  msriners." 

t  Aslon,  J.,  Coap.  156.  Willes,  J.,  I  Ttrvt,  as9.  Lord  Ellenbotangh,  ia 
Earle  T.  Rowcrofl,  8  Eatl,  136.  3  Mault  ^  S.  173.  Slone  v.  National  Ina. 
Company,  19  Piek.  36, 37.    Cook  t.  Comm.  Ina.  Co.  It  fahtaon,  40. 

•  Pardtmu,  Cam  it  Drmt  Com.  toma  iii.  n.  773. 
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for  a  neutral  to  resist  search,  though  faia  motive  be  to 
aerve  the  owner,  or  for  a  letter  of  marque  to  cruise,  and 
take  a  prize,  though  done  for  the  benefit  of  the  owner, 
if  the  ship  be  lost  by  reason  of  the  acts,  are  all  of  them 
acts  of  barratry.  So,  sailing  out  of  port  in  violation  of 
an  embargo,  or  without  paying  the  port  duties,  or  to  go 
out  of  the  regular  course  upon  a  smuggling  expedition, 
or  to  be  engaged  in  smuggling  against  the  consent  of  the 
owner,  are  all  of  them  acts  of  barratry,  equally  with 
more  palpable  and  direct  acts  of  violence  and  fraud,  for 
tbey  are  wilful  breaches  of  duty  by  the  master,  in  his 
character  of  master,  to  the  injury  of  the  owner.*  It 
makes  no  di^rence  in  the  reaeon  of  the  thing, 
■306  'whether  the  injury  the  owner  sufiers  be  owing 
to  an  act  of  the  master,  induced  by  motiveB  of 
advantage  to  himself,  or  of  malice  to  the  owner,  or  a 
disregard  of  those  laws  which  it  was  the  master's  duty 
to  obey,  and  which  the  owner  relied  upon  him  to  ob- 
serve. It  is,  in  either  case,  equally  barratry.  If  the 
ship  he  barratrously  taken  out  of  her  course,  that  act 


■  StamiDB  T.  Brown,  Sir.  Bep.  1173.  Knight  v.  Cambridge,  u  eiied  br 
Lord  Mantfielil,  in  Cntp.  Stp.  1S3,  and  by  Lord  EUanborough,  in  8  EhT* 
Eep.  135,  136.  Till^o  *.  Wheeler,  Covp.  Etp.  143.  Eobartwrn  t.  E*w, 
1  Term  Btp.  137.  Htvelock  v.  Hancill,  3  Tenn  Rtp.  977.  Moss  v.  Brnimi 
'  fi  Tirm  Eef.  3T9.  Phyn  v.  Roral  Exchange  Aaauraace  Cnmpmy,  T  Term 
Sip.aOi.  Eirll  V.  Rowcrofi,  8  £a«r(  ^(r^.  136.  Hood  ir.M<«bii,9X>>Uai' 
Sep.  137.  KeodHck  *.  DeleEeld,  3  Cainei'  Sep.  67.  Brown  v.  Union  Ira- 
Company,  5  Day^i  Sep.  1.  Couk  v.  Commercial  Ins.  Compinjr,  11  Jobm. 
Eep.  40.  Grim  r.  PfatDnii  Ins.  Company,  13  Johiu.  Sep.  451.  Wilcocks  T. 
UaioD  Ins.  Company,  9  Sinn.  Bep.  574.  MillaudoQ  v.  New.Orleans  In*. 
CoDipiny,  11  Mttrtin't  Ltnt.  Eep.  603.  Abbott  ait  Skipping,  5lh  Am.  ediL 
Boslon,  1846,  343.  Tbs  insurer  is  answerable  for  a  loss  from  bamliy  of  tba 
nsMer,  io  aiiemptlng  to  smaggle,  (boDgb  ibe  policy  coniuas  ■  tramniy  tqr 
(be  assured  againM  iliicilot  prohibited  tndo.  Suckleyv.  DGlafiotd,3  CrriaM' 
Sep.  333.  Amer.  Ins.  Co.  t.  Dunham,  IS  WetiitU,  1.  Bat  denatioa 
ifatoagb  DMre  ignonnce,  or  a  mliiahen  senes  ofduiy,  ia  not  bsrrsiiy.  Phya 
T.  Royal  Ins.  Co.  T  Term,  505.  Wiggis  t.  Amory,  U  JttiM.  B.  1.  Hood 
«.  Ne*bii,  tap. 
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ukes  the  wbole  property  from  the  possession  of  the  in- 
aured,  and  produces  a  total  loss.'  But  it  is  requisite 
that  the  loss  resulting  from  the  barratry  must  actually 
faappea  during  the  coDlinaauce  of  the  voyage;  and  if 
the  ship  be  not  seized  for  a  smuggling  act  until  she  has 
been  moored  twenty  hours  in  safety  at  the  port  of  des- 
tination, the  insurer  is  di8charged> 

We  have  seen  that  it  is  a  vexed  question,  rendered 
the  more  perplexing  by  well  balanced  decisions,  and  in 
direct  opposition  to  each  other,  whether  a  loss  by  fire 
proceeding  from  negligence,  be  covered  by  a  policy  in- 
suring against  fire.  It  has  been  made  a  question,  also, 
whether  a  loss  by  any  other  peril  in  the  policy,  ope- 
rating immediately  and  proximately  upon  the  property, 
be  chargeable  upon  the  insurer,  when  the  remote  cause 
of  that  loss  was  the  negligence  or  misconduct  of  the 
master  and  mariners,  not  amounting  to  barratry.  Among 
a  number  of  cases  that  bear  upon  the  question,  the  case 
of  CUeeland  v.  Union  InMurance  Comprnty,'  may  be  se- 
lected as  a  strong  decision  in  favourof  the  insurer;  and  j 
the  more  recent  case  of  Walker  v.  Maitland,*  as  V*^-^  t  *^  L, 
one  equally  strong  against  •him,  on  that  very     •307  '    /7^*' 

point.     The  doctrine  in  the  last  decision  seems  to  OLr*\  f^**'*-' 

be  gaining  ground  as  the  prevalent  and  belter  opinion."    *<■  ^  <■- 


•  Diion  T.  Rsid,  5  Barmt.  ^  Aid.  597. 
>  Loekyer  t.  Offla]',  1  Term  Stp.  352. 

•  e  Mom.  Stp.  308. 
*iBanu.  ^AU.iH. 

•  Tho  mulboritr  of  tha  cue  of  CleTeUnd  v.  Union  Idi.  Company  b  mack 
weakened  by  ibe  Eircamslancea  ilundins  it,  u  «l>l«d  by  Mr.  Juilics  61017, 
in  WilliMW  T.  Tbe  Saflblk  In*.  Conpuiy,  C.  C  U.  S.  Mam.,  ADgu•^  183& 
h  bta  recwTcd,  bowenr,  ■  coDfiiBialiaa  by  llw  decinoo  of  )faa  SupresM 
Coon  of  Ohio,  afiar  a  fall  and  learned  dbeuMioii,  in  Fullon  v.  The  Lancutet 
(Xlna.  Compamy,?  OhtB  Stp.  put  9.  pp.  1. 2S.  It  was  thera  decided,  ihala 
riTer  inmiranee  policy,  without  any  dauM  agaiaat  bamiry,  did  not  corer  a 
loat  bf  a  peril  wiiUa  the  policy,  the  ramote  cauae  of  which  was  the  negli- 
foiiee  of  the  matlar  01  crew.    The  court  went  upon  the  eutboiiiy  of  fomiar 
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IL    Of  the  voyage  in  relation  to  the  policy. 

(1.)    Whtm  the  polio/  attachei  and  terminates. 

The  commencement  and  end  of  the  risk  depend  upon 
the  words  of  the  policy.  The  insurer  may  taite,  and 
modify,  what  risk  he  pleases.'  The  policy  may  be  on  a 
voyage  ota,  or  on  a  voyage  in,  or  on  the  whole  complex 
voyage  out  and  in  ;  or  it  ftiay  be_/OT-  part  of  the  route,  or 
for  a  limited  time,  or  from  port  to  port,  in  an  intermediate 
stage  of  the  voyage."  If  insurance  on  a  ship  he  from 
such  a  place,  the  risk  does  not  commence  until  the  vessel 
breaks  ground.  If  at  and  from,  it  then  includes  all  the 
time  the  ship  is  in  port  after  the  policy  is  subscribed,  if 


deciiioru  in  Ohio,  kdA  earlier  English  cases,  and  upon  the  ptineiple  that  it 
was  jud  aadpoiilic  lo  hold  ibe  insurei  diBcharged,  when  ihe  more  remot* 
cause  oflhe  Ion  was  negligence  of  ihe  mister  or  msrincrs,  nolwiihscinding 
ihe  iinmediale  cause  of  the  Ides  was  a  peril  insured  against.  But  I  apprehend 
thai  the  rule,  that  causa  prozima  non  rcmata  tpcclafur,  has  now  become  a 
controlling  and  a  settled  rule,  not  only  in  the  English,  but  in  the  general 
AmericBD  insDnnce  law.  The  Supreme  Court  of  MasEachueeiis,  sfler. 
words,  in  Delano  v.  The  Bedford  Ins.  Company,  10  Met:  Rtp.  354,  rtcog. 
nissd  lbs  general  rule,  that  the  immediate  and  direct,  not  the  remote  or  con. 
■ingent  cauea  of  the  loei,  was  to  be  regarded  ill  tnainiaining  the  ligbi  of  Uw 
assured  to  recover ;  and  in  the  Supreme  Court  of  ihc  United  Sialei,  the  do«> 
trine  has  been  repeatedly  declared,  in  conformity  wiih  the  Engtieh  rule  as 
laid  down  in  the  later  cases.  Patapaco  Ins.  Compan;  v.  Coultrr,  3  Ftteri' 
Bef-iSa.  Colutnb.  Ina.  Company  T.  Lawrence,  ID  ■'(■if.  51T.  Waters  r. 
H.L.  Ins.  Company,  11  ihid.2l3.  Williams  v.  Suffolk  Ins.  Co.,  3  >'^miMr'* 
JB.  376,277.  Vide  >u;ff'a,  300.  n.,  and  tn/m,  374.  Independent  of  all  aulho. 
r1(y  tbc  Ohio  rule  would  sppesr  to  be  the  most  just,  and  the  other  ihe  most 
practicable,  convenient  and  certain.  Il  is  now  adjudged  in  Ohio,  in  con- 
formity to  Ihe  decisions  n{  the  Supreme  Court  of  the  United  Stales,  that  oo  » 
policy  of  inaurance  on  a  steamboat  destroyed  by  the  eiplasion  of  the  btnler, 
arising  from  tiegligenca  at  the  master,  and  other  egenie  of  the  JMnred,  tlie  in. 
surer  was  liable.  Admrs.  of  Perrin  v.  Protection  Ins.  Co.,  II  Okio  S.  147. 
*  A  policy  on  (Jme  insures  no  specific  Toyege,  but  covers  anf  voyaga 
within  (he  prescribed  lime,  and  the  loaa  and  damar*  the  ahip  may  euslain  by 
the  petite  insnred  against  within  the  limited  period.  Bradlie  v.  The  Mary- 
land Ins.  Company,  13  Ptter^  378.  A  deviation  does  noi  apply  to  a  policy 
on  time,  for  it  haa  no  preacribed  track.  Union  Ins.  Co.  T.  Tysen,  3  HUl, 
118. 
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the  ship  be  at  home  ;  and  if  abroad,  it  commences,  ac- 
cording to  a  decision  in  Pennsylvania)  only  from  the 
time  ahe  has  been  safely  moored  twenty-four  hours  after 
her  arrival.*  But  if  a  ship  be  expected  to  arrive  at  a 
foreign  port,  and  be  insured  at  and  from  that  place,  or 
jTom  her  arrieal  there,  other  cases  say,  the  risk 
attaches  from  her  •first  arrival.'*  The  risk  is  •308 
usually  made  to  continue  until  the  vessel  has  been 


■  GanisueiT.Coie,  1  Binn.  Rip.  593.  InPittagrsw  t.  Pnagle,  3  BarmB. 
^Adolph.  514,  ifac  general  principle  wsa  admitled  Id  he,  thai  if  a  ihip  qaiU 
iir  mooringt,  and  remavu,  ibongb  only  to  s  ehort  distance,  being  perfectly 
readf  lo  proceed  on  her  voyage,  it  ia  a  tailing  on  the  vayage,  ihough  ehe  be 
delaiaed  byaonM  ■ubaeqoent  occuirence.  I[  ii  otherwiae  if  ahe  be  not  in  a 
condilion  for  (he  voyage,  uihea  ahe  quite  her  moorings  and  hoista  aaiL  So, 
nUniaaLlg.Co.  T.  Tyaen,  3J7iI2,  U8,  ihc  leaal  lacomotion,  with  readineaa 
of  equipment  and  clearance,  aatialiea  a  warranty  to  lail,  though  the  veeeel 
be  afterwarda  driven  back.  It  ie  otherwise  in  n  warrajity  lo  depart,  for  tbat 
imports  an  effecliinl  leaving  of  ihe  place.  In  Trondwcll  v.  Union  Ina.  Co. 
G  Cbtsim'a  Rrp.  370,  tha  court  said,  ibat  a  policy  al  and  from  North  Carolina 
ta  Nets-  York,  did  not  nilach,  at  leaai  ee  to  peawonhinesa,  until  the  veuel 
bed  pieied  the  bavadary  Hot  of  Ike  ttata,  though  the  luyage  had  commencad 
when  the  TCaael  sailed  with  the  cargo  from  Ferquimiona*  river,  at  or  near  the 
lovn  of  Hertlbfd,  in  ihal  slate.  That  was  giving  too  narrow  a  conatruction 
lo  the  words  at  and  from  ;  for  though  it  has  been  justly  held,  that  ibe  wir- 
raoly  of  aeaworlhineaa  has  not  the  same  extended  spplicntian  in  aa  out  of 
port,  while  the  veaael  ia  dismantled,  and  undergoing  necesaary  repairs,  (Smith 
T.  Surridge,  4  Etp.  N.  P.  Sip.  SS.)  yet,  to  every  reasonable  sxtsnt,  aucb  a 
policy  coven  the  riak  of  the  vessel  wbila  witbii)  port,  or  within  the  line  of 
ibo  stale. 

But  a  policy  on  B  veaeel  at  tnd  from  htr  part  of  lading,  mesne  one  indi. 
cBied  port  or  place  only,  and  going  cu  another  within  seven  miles,  after  aba 
bad  btgtutKa  take  inber cargo, is sdeviation.'  Brawnv.Tayleur.djidelpA. 
i  EUit,  S4I. 

>  Motleaui  v.  London  Assurance  Company,  1  Atk.  Sep.  548.  CoaJjr'a 
Mariliall,  961.  3  Ciitnes'  Caee*  in  Error,  ITS.  In  Paraieniar  v.  Couaine,  3 
Campb.  N.  P.  Stp.  335,  the  ship  waa  insnred  at  and  from  St  Michael  to 
England,  and  the  ship  arriving  there  in  distrese,  was  blown  out  to  sea  and 
destroyed,  after  lying  at  anchor  sbovs  twenty.four  hours ;  and  Lord  E^lenbo. 

been  a(  the  place  in  good  aafety,  and  ibe  policy  on  the  homeward  voyage 
had  not  attached.    It  is  larpnaing,  that  the  conatmclioa  of  the  policy  at  and 
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anchored  for  twenty-fbur  hours  in  eafe^,  and  do  longei ; 
and  the  rule  has  been  applied,  though  the  loss  pro- 
ceeded from  a  cause,  or  death  wound,  existing  before 
the  ship's  arrival.'  But  the  risk  continues  during 
quarantine,  though  after  the  twenty-four  hours.'* 


fnm  ahonld  BtUl  Kmiin  id  be  BstUed.    The  warda  ongtit  loii|  ainCB  la  Iwv* 

been  defined  snd  Hied  vith  matlisnialieal  preciaion.    Lord  Hardwicke  n^ 

the  policy  alUches  fruin  Ihe  firtt  arrietl    Ch.  J.  Tilghman  nja,  il  itlacbfa 

ai  BOOH  aa  the  Teasel  Au  btea  nfelg  maorid  tatatg-faiir  haurt.     Lord  EJlao. 

borough  require!  the  vene]  to  be  bi  the  place  in  good  aareiy,  whether  the  Ion 

lake*  pUce  within,  or  not  Dniil  nbove  Iwenly-rour  hourt  afier  ahe  baa  arriicd 

and  anchored.     Mr.  Justice  Porter,  in  Zacharie  t.  OrleBna  Idf.  Computj,  S 

Martin  tf.  S,  637,  required  the  aame  anchorage  for  twenlj-ronr  houia  in 

^^  good  lafety.    la  WiliismsoD  v.  Innea,  8  Binglam,  79,  Dole,  il  vaa  held,  thai 

,  on  a  bomeward  policy  on  freight  al  and  from  A.  il  attachu  whet)  the  akdp 

,  .  was  in  a  condiiion  1o  begin  to  take  in  her  cargo.    There  ara  excepted  casM 

>^  in  which  the  rick  in  a  policy  al  and  frvm  will  not  altacb  unlil  tbe  tim*  of 

wiling,  aa  where  the  ehip  ia  not  finished,  or  ia  undergoing  repair*,  or  wbeia 

V  there  is  a  particular  usage  to  that  e&eci.     The  general  rule  ii,  ibat  in  polioiae 
V%  af  and  from  a  given  place,  lbs  risk  allachet  wUlle  the  veNel  ia  al  the  plae*. 

Palmer  T.  Haraball,  8  finf.  79  ;  and  in  Taylor  t.  Lowell,  3  ilfeaa;  ^ep.  331, 

^  and  which  was  confilmed  in  Merchanta'Ina.  Company  v.  Clapp,  11  Pick.  X, 

\J*  ic  was  beld,  that  in  an  inaurHiice  ou  cargo  and  freighl  at  and  /ram  a  forei^ 

^  port,  the  policy  Bltachea,  though  the  reasel,  while  In  port  wilh  the  ntgo  ok 

board,  may  need  repairs  to  enable  her  to  undertake  the  voyage.     There  il 

^Q  mncb  nicely  and  difficulty  in  Milling  preciacly  wben  Ihe  policy  allichea  M 

V  aa  lo  cbaige  the  inaurer,  or  when  the  voyage  inaured  ia,  under  the  circun. 
\_,'               alanccB,  lo  be  conaidered  ob  diacontinued  or  abandoned.    The  cMO  of  TadUl 

^  T.  Cunningham,  1  Bligh.  BT,  which  floated  through  acTeral  eouria  in  Scot- 

^  land,  and  was  finally  diapoaed  of  in  the  Britiah  Uouae  of  Lorda,  ia  a  samida 

'   ""  of  niach  aubileiy  in  d lac rimin alien.    In  Hutton  *■  The  American  Ina.  Co.,  T 

HiU,  N.  r.  R.  321,  Chancellor  Walnorlh  held,  ihat  ifa  veBsel  be  diiven  by 

i*"  slreBi  of  weather,  or  by  anperior  force,  into  a  pon  of  neceaaily,  ahe  ia  atill  at 

"•  -  taa  in  reference  id  her  port  of  departure,  and  deatination,  and  ofdiacharga. 

;'  •  Lockyerv.  Offley,  1  Term  Btf.  252.     Heretony  v.  Dunlopa,  cited  ia 

iUd.  260.     Howell  V.  Tbe  Proieciion  Ina.  Company,  7  OAwAcp.  384.     Id 

I  Pelera  v.  Phoenix  Ina.  Company,  3  Strg.  4  SawU,  35,  the  conH  oveiruM 

F  ,'  '    liu«  ?BM  jifjtfereiony  v.  Dun1ope,Bnd  beld,  ibat  where  a  veaael  receiTedhai 

death  wound  during  the  voyage,  or  Buffered  damage  aboTe  fifty  per  cant., 

■he  night  be  abandoned,  though  abe  had  bean  moored  iwenly.four  boura  il 

lafety  in  the  poit  of  destination,  and  that  it  woe  of  no  tnomenl  at  what  lime 

the  loaa  waa  aKcerlaioed,  if  it  occnrred  daring  tk«  voyage. 

»  Waplea  t.  Eanea,  £l|r.  Rtf.  1343, 
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If  the  policy  be  to  a  country  generally,  as  to  Jamaica, 
the  risk  ends  at  the  first  port  made  for  the  purpose  of 
unloadiag,  after  the  vessel  has  been  moored  there  in 
safety  for  twenty-four  hours."  But  in  France,  where 
insurances  are  generally  to  Me  ^renr  A  West  India  Itlandi, 
the  ship  continues  until  the  cargo  is  discharged  at 
the  last  place  of 'destination.''  So,  if  a  vessel  be  in-  "309 
sured  from  the  West  Indies  to  a  port  ofdiickarge  in 
ike  United  State*,  and  she  sailed  from  the  West  Indies  for 
Savannah,  after  inquiring  at  that  port  into  the  state  of 
the  markets,  and  procuring  some  repairs  and  supplies, 
and  staying  only  a  reasonable  time  for  those  purposes, 
and  without  discharging  any  part  of  her  cargo,  sails  for 
Boston,  it  was  held,  that  she  was  protected  by  the 
policy  on  her  passage  to  Boston,  bs  Boston  was  the 
port  of  discharge  within  the  policy.'  If  the  policy  con- 
tains a  liberty  to  towh,  stay  and  trade,  or  to  touch  and 
stay,  or  if  there  be  a,  known  usage  of  trade,  the  risk 
will  be  prolonged  according  to  that  usage,  or  the  terms 
of  the  policy,  and  intermediate  voyages  may  be  covered 
by  the  insurance.' 

The  risk  upon  the  cargo  is  subject  to  much  modifica- 
tion by  the  agreement  of  the  parties,  but  it  usually  com- 
mences from  the  loading  thereof  aboard  the  ship.  By 
die  French  law,  the  policy  covers  the  goods  while  on  the 
passage  in  lighters  from  the  wharf  to  the  ship,  in  the 
harbour  where  she  is  anchored,  though  not  if  the  goods 
are  to  ascend  or  descend  a  river  to  the  8hip.e  The  risk 
continues  while  the  cargo  is  actually  on  board  the  ship. 


•  Leigh  V.  Mather,  t  B*p.  N.  P.  Brp.  41S. 
k  3  Emerigan,  73. 

•  Lspham  1.  Alias  Ins.  Co.  34  Pici.  S.  I. 

i  SalTodor  v.  Hopkias,  3  Btar.  Btp.  1707.     Gregory  t.  CbriaUe,  ciled  in 
Omd^t  Marihalt,  373.    Farquharaon  t.  Hnnter,  Park  on  Imuranei,  67. 

•  BmUay  falf,  lOBM  iu.  419.    Ctde  dt  Ctmmati,  arL  338. 
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and  no  looger ;  though  if  the  cargo  be  temporarily 
lajided  from  necessity,  during  the  voyage,  it  Is  still 
protected  by  the  policy.*  If  the  policy,  as  is  usual, 
covers  the  risk  upon  the  goods  until  iqftly  landed,  then 
the  risk  continues  during  their  passage  to  the  shore,  and 
until  all  the  goods  are  landed.>>  Policies  of  insurance 
are  construed  according  to  the  usages  of  trade ;  and 
therefore  if  it  be  the  ordinary  course  of  the  trade  for  the 
owner  to  employ  a  common  public  lighter  to  remove 
the  goods  from  the  ship  to  the  shore,  the  policy  covers 
them ;    though   if  he  was  to  employ  his  own  lightert 

or  take  the  goods  under  his  own  charge,  the  in- 
•310     surer  would  be  discharged."     'There  are  usually 

distinct  policies  on  the  outward  and  on  the  home- 
ward voyage,  and  if  the  ship  perishes  in  the  harbour 
abroad,  after  having  discharged  part  of  her  outward, 
and  received  part  of  her  homeward  cargo,  there  may 
arise  questions  as  between  the  difierent  policies  on  the 
cargo.  It  is  stated  in  the  French  law,  that  the  policy 
on  the  outward  cargo  does  not  end  but  by  the  total, 
or  almost  total  discharge  of  the  outward  cargo ;  and  I 
should  presume  the  risk  on  the  homeward  cargo  at- 
taches as  fast  as  it  is  received  on  board,  and  that  the 
case  may  happen  in  which  there  was  aliment  sufficient 
to  sustain  both  policies  concurrently  in  point  of  time. 
If  the  policy  be  on  the  voyage  out  and  home,  on  cargo 
to  such  a  value,  or  on  a  trading  voyage,  the  policy  will 
attach  on  every  successive  cargo  taken  on  board  in  ihe 
course  of  the  voyage,  and  the  amount  of  property  on 


•  BtmUy  Paty,  lome  iii.  437. 

k  Tiernay  ».  EthBringioii,  ciled  in  1  Bun.  Sep.  348.  Gftrdinet ».  Smith, 
1  Jaha.  Cat.  141. 

•  Rocker  t-  London  Asgurance  Companjr,  ciled  3  Bot.  ^  PtdL  432,  » 
lutU,  Huriy  t.  Royal  Eichange  Asauranes  Company,  ibid.  430.  Malthie 
T.  Potu,  3  ibid.  33.  Strong  v.  Nnially,  4  ibid.  16.  CoggeifaBll  t.  AmeiicmB 
las.  Company,  3  Weadelt,  3S3.    Seo  tupra,  360,  ai  lo  uaeee. 
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board  to  the  sum  mentioned,  remains  covered,  with- 
out regard  to  the  fact,  that  part  of  the  original  cargo 
was  landed  at  an  intermediate  port,  and  the  cargo 
on  board  at  the  tinae  of  the  loss  was  the  proceeds 
of  the  outward  cargo.  The  policy  attaches  on  goods 
taken  in  exchange,  or  substituted,  in  the  course  of  a 
trading  voyage,  as  often  as  the  goods  may  be  changed.* 
But  if  the  policy  he  on  goods  outward,  and  upon  their 
proeeedt  home,  and  the  same  goods  are  brought  back  in 
the  same  vessel,  without  having  been  changed  or 
landed  at  the  port  of  destination,  they  Eire  not  covered 
by  the  policy  on  the  homeward  voyage.  The  policy 
had  reference  to  a  change  of  cargo  at  the  port  of 
destination,  and  meant  a  substituted  'cargo  for  *311 
the  one  carried  out,  and  not  the  cargo  itself.  The 
homeward  cargo,  procured  by  money  or  credit  ad- 
vanced on  the  outward  cargo,  may,  and  has  been 
deemed,  by  a  reasonable  construction,  as  the  proceeds 
of  the  outward  cargo  ;*  but  it  would  be  too  extravagant 
a  departure  from  the  terms  of  a  written  contract,  to 
make  the  issues  and  profits  of  a  cargo  stand  in  this  case 
for  the  original  cargo.'' 

In  insurances  on  freight,  the  risk  usually  begins  from 
the  time  the  goods  are  sent  on  board,  and  not  before.^ 
But  if  the  ship,  sailing  under  a  contract,  be  lost  on  lier 
way  to  the  port  of  lading,  or  at  the  port  of  lading  to 
which  she  had  arrived  in  ballast,  before  any  goods  are 
put  on  board,  or  when  p£trt  of  the  cargo  is  on  board,  and 


•  Maiufield,  Ch.  J.,  in  Grarl  *.  Pulon,  1  Taunton,  474.  Columbia  Im. 
CompDny  T.  Catlelt,  13  Tneat.  363.  Coggeahill  i.  Anericin  Ins.  Com. 
piny,  3  WtndtU,  283. 

t  Hn Ten  V.  Gray,  IQ  Mat*.  Rtp.  11.  Whitney  i.  The  Amaric&D  Iiu-Com. 
puiy,  3  Cavtn,  310. 

•  Dow  T.  Hope  Ins.  Conpanjr,  1  HalP*  N.  T.  Btp.  166. 
i  Tonge  T.  Walta,  Str.  Btp.  1351. 
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preparations  are  making  to  receive  passengers,  the  insurer 
on  freight  and  passage  money  is  liable ;  because  an 
inchoate  right  to  freight,  which  is  an  insurable  interest) 
had  commenced,  and  there  was  an  inception  of  the  risk, 
which  attaches  on  the  whole  freight  for  the  voyage.* 

If  the  policy  be  an  open  one,  the  recovery  is  limited  to 
the  actual  amount  of  freight  which  would  have  been 
earned ;  and  it  is  necessary  to  prove  that  goods  were  on 
board  from  which  freight  was  to  arise,  or  that  there  was 
some  contract,  under  which  the  ship  owner  would  have 
been  entitled  to  freight,  if  the  peril  bad  not  occurred.  In 
a  valued  policy,  if  the  insured  has  done  something  to- 
wards earning  the  freight,  and  there  was  nothing 
*312  to  prevent  earning  it  but  the  occurrence  *Df  the 
peril,  bis  interest  in  the  whole  freight  has  com- 
menced and  been  put  at  risk ;  and  the  weight  of  au- 
thority is,  that  he  is  entitled  to  recover  the  amount  of  the 
valuation,  though  only  part  of  the  cargo  be  on  board.** 
In  the  case  of  De  Ltmgutmere  v.  Fire  Inturance  Compatty," 
the  court  did  not  question  the  decision  in  Forbet  v.  .As- 
pinall,^  where  a  valued  policy  on  freight  was  opened, 
and  a  recovery  allowed  only  as  to  the  portion  of  the 
cargo  on  board  when  the  peril  occurred  ;  and  they  rather 
concurred  in  it,  on  the  ground  that  the  residue  of  tbe 
cargo,  which  was  to  he  tbe  aliment  for  the  freight,  was 


'  Thompaon  t.  Tijlor,  6  Tirm  Stp.  47&  Mackeosie  t.  ShoddcD,  il 
Campb.  N.  P.  Stp.  43J.  Horncuile  v.  Scewart,  1  Ea$f»  Sep.  400.  Tras- 
cott  V.  Chiiatie,  3  Bnil.  ^  Sing.  320.  Riler  v.  Hanfard  In*.  Compan;, 
2  Conn.  Sep.  373.    Hsri  v.  Delaware  lug.  Company,  Candi/'t  Marthall,  981, 

t  MontKomery  *.  Egeiagton,  3  Tpn»  Stp.  3G3.  DaTidaon  v.  Willaiey,  I 
MauU  f  Set*.  313.  Uvingaton  t.  Columbina  lua.  Company,  3  Jalnu,  Stp. 
49.  De  Longuameie  t,  PhcBniz  Ins.  Compuy,  10  Johu.  Stp.  1S7.  Same 
T.  Fire  Ins.  Companf,  ibid.  SOI. 

•  10  Jahtu.  Stp.  201. 

1  13  EattU  Stp.  333. 
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not  in  that  case  ready  to  be  shipped,  aJid  the  vessel 
was,  in  fact,  a  mere  seeking  ship,  and  for  aught  that 
appeared,  the  residue  of  the  cargo  might  never  have 
heeo  obtained. 

(3.)  Of  dedtuimt. 

The  poUcy  relatcB  only  to  the  voyage  described  in  it, 
and  to  the  route  proper  for  the  voyage  insured ;  and  if 
the  vessel  departs  voluntarily,  and  without  necessity, 
from  the  ususd  course  of  the  voyage,  the  insurer  is  dis- 
charged, for  it  is  a  variation  of  the  risk,  and  the  substi- 
tution of  a  new  voyage.  The  meaning  of  the  contract 
of  insurance  for  the  voyage  is,  that  the  voyage  shall  be 
performed  with  all  safe,  convenient  and  practicable 
expedition,  and  in  the  regular  and  cnstomary  track. 
In  the  case  of  an  unjustifiable  deviation,  the  insurer  is 
discharged ;  not  indeed  from  loss  occurring  previous  to 
the  deviation,  but  from  all  subsequent  losses.  These 
are  elementary  principles  in  the  law  of  insurance,  and 
pervade  the  institutions  of  every  country  on  the  sub- 
ject.' 

'The  shortness  of  the  time,  or  of  the  distance  *3t3 
of  a  deviation,  makes  no  difference  as  to  its  effect 
OQ  the  contract ;  if  voluntary  and  without  necessity,  it  is 
the  substitution  of  another  risk,  and  determines  the  con- 
tract.**  So  strictly  has  this  doctrine  been  maintained, 
that  where  a  vessel,  having  libeny  in  sailing  down  the 
Frith  of  Forth  to  touch  at  Leith,  touched  at  another 
port  in  its  stead  equally  in  her  way,  it  was  held  to  be  a 


•■  Bvcaa,  dt  Am.  n.  30.  53,  Bvurigm,  lome  u.  S8.  58,  60.  9  JHui. 
Btf.  447.  Cniy»  JUarfAoU,  1B4,  IBS.  1  fMlipt  m  Auarmn,  IS),  lal 
ediu 

»  Fox  V.  Black,  and  Towiuon  t.  Giqrim,  cited  in  Bttiot$,  rak  i.  3M.  9 
Maw.  Rf.  449.  Minin  t.  Dalamie  Int.  C«iBpur,  3  WmA.  Ch.  Mf.  9&t. 
1  Dviif.  991.    T  Craittk,  80. 

Tob.  m.  39 
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fittal  deviation,  though  neither  risk  nor  premium  would 
have  been  increased,  if  tt  had  been  permitted.' 

The  great  cause  of  litigation  in  the  courts,  on  this 
subject  of  deviation,  is  as  to  the  facts  and  circumstances 
which  will  be  sufficient  to  justiiy  it  on  the  ground  of 
usage  or  necessity,  or  of  the  true  construction  of  the 
policy ;  and  these  are  mostly  questions  of  law  for  the 
determination  of  the  court. 

Stopping,  or  going  out  of  ihe  way  to  relieve  a  vessel 
io  distress,  or  to  save  lives  or  goods,  may,  perhaps, 
under  certain  circumstances,  not  be  considered  as  a  de- 
nation  which  discharges  the  insurer.  Mr.  Justice  Law^ 
rence  intimates,  in  one  case,''  that  it  might  be  justifiable  ; 
but  Judge  Peters  observed,  that  such  deviations  were 
justified  to  the  heart  on  principles  of  humanity,  hut  not 
to  the  law.  If,  however,  the  object  of  the  deviation  was 
to  save  life,  Judge  Washington  afterwards  observed,  that 
he  would  not  be  the  first  judge  to  exclude  such  a  case 
firom  the  exception  to  the  general  rule,  though  he  could 
sot  extend  the  exception  to  the  case  of  saving  property.' 
The  Chief  Justice  observed,  in  the  case  of  Matom 
*314  *v.  Skip  Blaireau,^  that  the  Supreme  Court  of  the 
Uaited  States  had  great  doubts  whether  stopping 


■  Elliott  V.  Wilwn,  7  Sn.  P.  C.  459. 
k  6  EaiVr  Btp.  54. 

<  I  Feltrif  Aim.  Btp.  40.  64.    3  itid.  3TB.    Bond  t.  Th«  Brig  Com,  9 

'  I  Wtmk.  dr.  Stp.  8U.     Tbit  diMinciioa  wu  Bujioineiil  b;  Mr.  Jiuun  Statj 

^rr^iQ         I  iaibecue  of  Foalcr  t.  Gardner,  >!«. /wul.  No.  21,  and  in  tfae  coie  of  Tha 

^     1  O""     a  .      Henrf  Bwbank,  1  Sunitfr,  400;  umI  he  afreed  lliat  lay  Kloppagt  on  tlw 

^-'     ^V>         thigh  leu,  eieept  for  the  purpoie  of  unog  life,  wiiuld  be  adeviHiian,  and 

'  ,    V,  Idischargs  the  uadensrilat.     The  Schooner  fiosloa  and  Cargo,  1  Summfr, 

'i-  ^  SS8.  a  p.    But  in  WUliBini  t.  Box  of  Bollion,  U.  S.  DMriet  Oaat  ia  Jtfaw. 

1643,  il  wu  held  not  lo  be  an  iajorioua  delay  to  deviaie  lo  ai  to  Bpeik  at 

•ea  to  a  veaiel  with  a  signal  of  diaireu,  oi  w  delay  three  liouta  lo  take  in 

iUpwrecked  matinen.    6  Law  Btperter,  361 

*  a  Oranei't  Bf.  357,  note. 


n,gti7cd3yG00glc 


Lee.  XLVin.]  OF  PERSONAL  FROPERTT.  914 

to  relieve  a  vessel  in  distress,  was  an  uojutiifiable  devia- 
tion in  regard  to  the  policy. 

Tbe  courts  are  exceedingly  strict  in  requiring  s  prompt 
and  steady  adherence  to  the  perfonnaoce  of  tbe  precise 
voyage  insured ;  and,  considering  the  particular  state  of 
frets  upon  which  calculations  of  the  value  of  risks  are 
made,  and  the  uncertainty  and  danger  of  abuse  that 
letaxations  of  the  doctrine  would  introduce,  the  severity 
of  the  rule  is  founded  in  eouod  policy.* 

If  there  be  liberty  granted  by  the  policy  to  touch,  or  to 
touch  tend  itay,  at  an  intermediate  port  on  the  passage,  the 
better  opinion  now  is,  that  tbe  insured  may  trade  there, 
when  consistent  with  the  object  and  the  furtherance  of 
the  adventure,  by  breaking  bulk,  or  by  disc^rgiog  and 
taking  in  cargo,  provided  it  produces  no  unnecessary  de- 
lay, nor  enhances  nor  varies  the  risk."  And  if  there  be 
several  ports  of  discharge  mentioned  in  the  policy,  and 
the  insured  goes  to  more  than  one,  he  must  go  to  them  in 
the  order  in  which  they  are  named  in  the  policy ;  or  if 

■  ir  a  Bteunboal  be  Ion  in  an  atUmpI  10  talt«  a  ve»et  in  tov,  ami  lliew 
ba  no  clause  in  the  policy  allowing  it.  and  no  acquiescence  of  tbe  inanran 
M  auch  a  mage,  ihc;  aie  not  liable.  Uennaou  t.  Western  Marine  and  Fin 
Ins.  Company,  15  Loui:  Sep.  516.  Taking  a  vessel  or  boat  iu  low  on  lbs 
MwMBJppi,  held  to  be  a  deTialion  and  a  discharge  of  the  insurers  on  the 
sleamboaL  Slewsrl  v.  Tsnnessee  H.  &  F.  Im.  Ca  1  Hampl.  iM9.  Nalchei 
Ibb.  Co.  T.  Stanton,  3  Siatdtt  ^  MarrhaU,  JUiMt.  B.  340. 

»  Raiaa  v.  Bell,  9  £m<'*  Sep.  195.  Cormack  t.  Gladstone,  II  ibid.  347. 
Leroche  *.  Oswin,  13  ibid.  131.  Urquhart  t.  Barnard,  1  Taunt.  Srf.  450. 
lUna  V.  Calnmblan  Ini.  Companr,  3  Jaktu.  Btp.  36i.  Hoghes  v.  Union  Ins. 
Companjr,  3  Wiitaio*'*  Stp.  159.  Thonidike  v.  Boardman,  4  Pitkrniig't 
Bap.Al\.  Chaae  t.  Eagle  Insurance  Company,  5  iUi.  51.  This  liberal 
eMisimciioa  is  slso  given  tn  the  liberty  I0  toaek  md  viakt  part  fittly,  eon- 
Mined  in  the  French  policies;  and  if  new  gooda  be  taken  in  aiaucb  Mapping 
port,  the  policy  on  cargo  attaches  on  them  aa  a  substitutti  for  tbe  others.  If 
•iia  policy  be  on  cargo  to  such  sn  smount,  and  the  ship  diichargee  pari  of 
b«f  cargo  at  the  slopping  port,  but  reaeTves  anfficieni  on  b|«id  u  aliment  for 
the  policy,  and  pursues  the  voyage,  the  policy  attaches  on  the  rtiidMiun  of 
the  cargo.  Emerigeii,  tone  il.  0.  13.  see.  &  Seutaf  Paly,  Cttat  dt  Dnit 
Cm.  toDM  iv.  140—147. 
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ifaey  be  not  speciBcally  named,  he  must  generally  go 
to  tbem  in  the  geographical  order  in  which  they 
•316  •occur,  though  there  may  be  caaes  in  which  be 
need  not  follow  the  geographical  order.^  This 
liberty  to  touch,  stay  and  trade,  is  always  construed  to 
be  subordinate  to  the  voyage  insured,  and  to  the  usual 
course  of  that  voy&ge,  and  for  purposes  conaected  with 
it.  It  tloes  not  extend  to  ports  and  places  opposite  to, 
or  wide  of,  the  usual  course,  or  wholly  unconnected  with 
the  voyage  insured.  This  principle  is  as  old  as  the  law 
of  insurance,  and  has  accompanied  it  in  every  stage  of 
its  progress.'' 

The  law  requires  the  voyage,  so  far  as  concerns  the 
underwriter,  to  be  performed  with  reasonable  diUgence ; 
and  every  unnecessary  delay,  in  or  out  of  port,  or  in 
commencing  the  voyage  insured  against,  will  amount  to 
a  deviation."  Deviation  is  always  understood  to  be  an 
after  thought,  arising  subsequent  to  the  commencement 
of  the  visage,  and  produced  by  the  perception  of  some 
new  interest,  or  the  influence  of  some  strong  temptation. 
A  premeditated  intention  to  deviate,  amounts  to  nothing. 


•  BeaUon  t.  Hawortb,  6  TVnn  Rtp.  531.  Maraden  t.  Raid,  3  Barft  Sep. 
ST3.  Cluon  V.  SimmoDds,  ciud  Id  6  Ttrm  Sep.  533.  Kane  *.  Coi.  In*. 
Company,  9  John:  Sep.  364.  Helcalfe  t.  Parry,  4  Campb.  N.  P.  Btp.  133. 
Houalon  v.  New.E!ngland  Ins.  Companjr,  5  Pitierivg't  Srp.  B9. 

k  Straccha,  Gtatt,  14.  CatangU,  Din.  67.  n.  33,  and  DUt.  134.  VaUa, 
lone  ii.  77,  78.  Emerigan,  loins  ii.  c.  13.  sec.  fi  aod  8,  fafim.  Claacm  t. 
SimmoQds,  6  Term  Btp.  S33,  note.  Gardinei  v.  SeDhoow,  3  Ta»*U  Btp. 
16.  Langhon)  v.  AUnutt,  4  ibid.  511.  Himniond  t.  Raid, 4  Bwntw.  j  ^d. 
T3.  Lolly  T.  Whilmore,  5  tfrU.  45.  Bntlomly  v.  BotUI,  5  BtnM.  ^  Cnm. 
310.  Rankin  v.  ReaTo,  Park  on  Intanmet,  7tb  adit  445.  Rnckoi  v.  AIL 
nult,  15  EatCt  Btp.  378. 

•  Jarraii  v.  Ward,  1  Campb.  N.  P.  Btp.  363.  Smith  t.  SDiridgc,  4  Btp. 
N.  P.  Btp.  !i5>  Oliver  v.  Marylaod  In.  Companjr,  7  Cmukrt  Srp.  487. 
9  Matt.  Sep.  447.  Earl  t.  Shaw,  1  Jokiu.  Caa.  317.  Honnl  r.  LMkiM,  • 
Singhmi,  108.  Fremen  t.  Taylor,  ibid.  194.  Onnt  v.  King,  4  Stp.  K.  F. 
Bef.  175.    Seamana  t.  Loring,  I  Matmt,  137. 
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unless  it  be  actually  carried  into  execution ;  and  this  rule 
is  adopted  in  England  and  in  tiie  courts  of  the  United 
States.*  If  the  ship  quits,  from  necessity,  the  course  de- 
scribed in  the  policy,  she  must  pursue  such  new  voyage 
of  necessity,  in  the  direct  course  and  in  the  shortest 
time,  or  it  will  amount  to  a  deviation.  This 
•was  the  doctrine  as  declared  by  Lord  Mansfield  "316 
in  the  case  of  LavabU  v.  fFiUon,^  and  that  case  is 
reported  at  large  in  Emerigon,'  with  a  liberal  and  exalted 
eulogy  (pronounced  in  the  oiidst  of  war  between  the  two 
countries)  on  the  wisdom  and  probity  of  the  English 
administration  of  justice:  tanta  vi$  jrrobiuuu  etl,ut  eamin. 
kotte  etiam  diligamui.  All  permissions  ^ven  by  the  policy 
out  of  the  ordinary  course  and  incidents  of  the  voyage, 
are  to  be  construed  strictly.  If  the  vessel  have  liberty  to 
carry  letters  of  marque,  she  may  deviate  for  the  puipoas 
of  defence,  but  not  for  the  purpose  of  capture.*'  lu  Hu- 
ms V.  Holland,"  an  enlarged  discretion,  and  one  car- 
ried to  the  very  verge  of  the  law,  was  confided  to  the 
captain  as  to  the  best  mode  of  defence,  and  it  was  held, 
that  the  letter  of  marque  might  chase  and  capture  hos- 
tile vessels  in  sight,  in  the  course  of  the  voyage,  with- 
out its  being  a  deviation  ;  and  if  he  captures  the  vessel, 
the  master  may  make  the  victory  efiectual,  and  man  ont 
the  prize,  and  the  delay  for  those  purposes  is  not  a 
deviation.  If  liherly  be  given  her  to  chase  and  caplun, 
that  will  not  enable  her  to  convoy  her  prize  into  port,' 
though  she  may  do  it  if  she  be  not  thereby  led  out  of 


•  FMMr  *.  Wiloier,  Sir.  Etp.  1S49.    Lord  Haiw6«ld,  ii 
365.    3  Crtntk'*  Btf.  3S7.    T  Mom.  Btp.  359. 

•  Dawg.  Bep.  384. 

•  Traiti  du  Am.  tome  ii.  G9. 

<  Parr  v.  AndanoD.  6  Eaal'i  Btj.  309. 

•  2  MmmmU  Btp.  S30. 

r  Lawranca  t.  Sidebotham,  6  Btt'i  Btf.  45. 
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llie  way ;'  and  to  cruise  for  six  weeks,  raeaos  six  coik 
cecutive  weeke,  and  ndt  at  different  timee.^ 

The  object  of  the  deviation  must  be  considered,  in  <m'- 
der  to  determine  its  eflfect  upon  the  ptJicy.  It  must  b* 
commensnrate  only  with  the  necessity  that  produces  it. 
and  that  necessity  will  jusiify  a  deviation  on  account  oT 
a  peril  not  insured  against."  A.nd  wh«i  the  de- 
*S17  viation  is  governed  by  that  'necessity,  as  a  de- 
viation from  stress  of  we«tfaer,  or  to  procure 
necessary  repairs,  or  to  join  convoy,  or  to  avoid  cap- 
ture or  detention,  it  works  no  injury  to  the  policy.' 

There  has  been  considerable  discussion  in  the  books 
relative  to  the  identity  of  the  voyage  described  in  the 
policy,  and  the  voyage  actually  begun.  If  the  vessel 
sails  on  a  different  voyage,  the  policy  never  attaches  ; 
hot  if  she  be  lost  before  she  comes  to  the  dividing  pcnot, 
between  the  course  of  the  voyage  in  the  policy,  and  the 
course  of  the  new  voyage,  the  change  of  the  voyage  of- 
ten becomes  a  contested  question  as  to  the  intention  of 
the  party.  If  the  ship  really  sailed  on  another  voyage, 
the  policy  never  attached,  though  the  vessel  be  lost  be- 
fere  she  came  to  the  dividing  point ;  but  if  die  termmi 
of  the  voyage  described  in  the  policy  be  the  same  as 
those  upon  which  the  vessel  sailed,  it  is  the  same  voy- 
age, and  a  mere  intention,  afterwards  formed,  to  deviate> 
is  of  no  consequence,  if  the  vessel  be  lost  before  she 
came  to  the  dividing  poiaU    The  distinctkn  between 


*  WiH  *.  Wood,  13  flfoM.  Brp.  939. 

*  Byen  t.  Bridge,  Ihag.  B*f.  509. 

*  Scon  T.  Ttiompson,  i  Bn.  ^  PkZI.  IBI.  RolilnMn  t.  Marine  !■>. 
CoiDpanr,  9  Jokni.  Rep.  89. 

<  Cmdy  Martkall,  903.  b.  la  913.  PkiUiptn  IntKnacr.  toI.  i  Sd  cdh. 
480—576.  Tfaa  Inter  work  hu  eoUacied  and  drgeiud  all  A»  Englbih  ud 
Amsrican  caaei  on  thig  very  diifuaive  head  of  dafiatian,  and  to  vrtiich  I  mtNt 
terer  Tor  a  more  pirticuJar  knowladge  of  lbs  diatinctjou  and  eicepticau  wilk 
which  the  books  aboood. 
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aa  alteration  of  the  voyage,  aad  a  mere  deviation  in  tbe 
course  of  it,  is  very  reasonable  and  solid.  The  one  it 
adopted  previoas  to  the  commencemeDt  of  the  riBk,  and 
•hows  that  the  party  had  receded  from  hia  agreement, 
bat  the  other  takes  place  after  the  risk  has  commenced. 
asd  relates  only  to  the  execution  of  the  original  plan.* 
It  has,  however,  been  held,  in  one  case,  after  much  dis- 
cussion,!' and  suggested  in  another,  in  opposi- 
tion to  the  established  'rule,  that  the  identity  of  '319 
tbe  voyage  does  not  always  consist  in  ihe  identity 
of  tbe  lermm  i"  and  that  though  tbe  terminut  ad  qwm  be 
dropped,  and  another  substituted  in  the  course  of  the 
voyage,  it  maybe  still  the  same  voyage;  and  if  the 
vessel  be  lost  before  she  comes  to  tbe  dividing  point 
between  the  course  to  the  original,  and  to  the  substi- 
bited  port  of  destination,  it  is  an  intentioa  to  deviate, 
and  nothing  more.*' 

IIL  0/ the  righli  and  dutiei  {^  the  insured  in  aua^lou. 
(1.)  Of  abandanmaa. 

A  total  loss  within  the  meaning  of  tbe  policy,  may 
arise  either  by  tbe  total  deatrnction  of  tbe  thing  insured. 


■  Woolbiidge  *.  Bagrdell,  DMf .  JUp.  16.  KMrlejr  *.  Kyui,  a  K.  SUdu. 
B*p.  343.  Middlawood  t.  Blakei,  T  Ttrm  Stf.  169.  Stlva  v.  Low,  1  Jobu. 
Cm.  184.  HenshBw  v.  MBrine  ha.  Campling,  S  CaifliJ*  Sep.  373.  MBrine 
Ids.  Campanr  v.  Tucker,  S  CtanclCt  Rtp.  3ST.  Bmdag  Pa(y,  lome  i*. 
«6,ST. 

*  Lawranos  t.  Oodu  Im.  Companf,  II  Stint.  Btp.  SMI.  S.  C  14 
tlirf.46. 

•  Jobnson,  J.,  ia  3  Oanch'i  Btp.  3BS. 

«  The  Tureign  iarisu  diitinguuh  between  il>e  ttyagt  inaurtd,  and  the 
wtftge  tf  tlu  Mp.  IndtprndeHlrr  t  ittbtt  oimcitrBlia  *  Pimggio  itawu.  U 
m  4ip  ■<>>l>  OD  ■  vofice  ironi  Saint  Mala  lo  TottloR,  and  ia  insured  from 
Baini  Malo  to  Cndii.  the  latter  ia  the  voyage  inaured,  but  the  rormer  ia  the 
voyage  of  ihe  ahip,  and  iho  voyoge  iniureil  ie  kuowD  by  ita  two  eiiremea,  ot 
the  (itrniinM  a  jva,  uid  the  ttrmimn  md  ftWM.  Ceatrtfi'a,  Dite.  67.  a.  fi> 
SL    A>aIayP«ly,  MmeiiL416,4l7. 
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-or,  if  it  specifically  remains,  by  such  damage  to  it  u 
renders  it  of  little  or  do  value.  A  loss  is  said  to  be  total 
if  tbe  voyage  be  entirely  lost  or  defeated,  or  not  worth 
pursuing,  and  tbe  projected  adventure  frustrated.  It 
is  a  constructive  total  loss  if  the  thing  insured,  tbou^ 
existing  in  fact,  is  lost  for  any  beae6cial  purpose  to  the 
owner.  In  such  cases  the  insured  may  abandon  all  his 
interest  in  the  subject  insured,  and  all  his  hopes  of  re- 
covery, to  the  insurer,  and  call  upon  him  to  pay  as  for 
8  total  loss.  Tbe  object  of  the  provision  is  to  enable 
the  insured  to  be  promptly  reinstated  in  bis  cafHtal. 
and  be  thereby  enabled  to  engage  in  some  new  mei^ 
caatile  adventure.  Long  interruption  to  a  vc^age,  and 
uncertain  hopes  of  recovery,  would  often  be  ruinous  to 
the  business  of  tbe  merchant ;  and,  therefore,  if  the  ob- 
ject of  the  voyage  be  lost,  or  not  worth  pursuing,  by 
reason  of  tbe  peril  insured  against,  or  if  tbe  cargo  be  so 
damaged  as  to  be  of  little  or  no  value,  or 
•319  •where  the  salvage  is  very  high,  and  further  ex- 
pense be  necessary,  and  the  insurer  will  not  en- 
gage to  bear  it,  or  if  what  is  saved  be  of  less  value  ihvi 
the  freight,  or  where  the  damage  exceeds  one  half  tbe 
value  of  the  goods  insured,  or  where  the  property  is 
captured,  or  arrested,  or  even  detained  by  an  indefinite 
embargo ;  in  these  and  other  cases  of  a  like  nature,  tbe 
insured  may  disentangle  himself,  and  abandon  the  Bob- 
ject  to  the  underwriter,  and  call  upon  him  to  pay  a  to- 
tal loss.  In  such  cases,  the  insurer  stands  in  tbe  place 
of  the  insured,  and  takes  the  subject  to  himself  with  all 
the  chances  of  recovery  and  indemnity.  A  valid  aban- 
donment has  a  retrospective  eSect,  and  does  of  it- 
self, and  without  any  deed  of  cession,  and  prior  to  tbe 
actual  payment  of  the  loss,  transfer  the  right  of  pro- 
perty to  the  insurer  to  the  extent  of  the  insurance  ;  and 
if  after  an  abandonment,  duty  made  and  accepted,  tbe 
•hip  should  be  recovered,  and  proceed  and  make  a 
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prosperous  Toja^,  tbe  insurer,  as  owner,  would  reap 
the  profits.' 

These  coasiderationa  have  introduced  the  right  of 
abandonment  into  the  insurance  law  of  ever^  country, 
and  yet  the  text  writers  have  generally  condemned  the 
privilege  as  inconsistent  with  just  notions  concerning  the 
nature  of  the  contract  of  insurance,  which  is  a  contract 
of  indemnity.  But  it  has  now  become  an  ingredient  so 
interwoven  with  the  whole  system  of  insurance,  that 
it  cannot  be  abolished,  though  the  late  English  cases, 
•ays  Mr.  Benecke,  show  a  stronger  inclination  in  the 
courts  to  restrict  than  to  enlarge  the  right.  The  laws 
of  Hamburg  distinguish  themselves  from  all 
others,  *by  restricting  the  ri^t  of  abandonment  '330 
to  the  only  case  of  a  missing  ship.** 

As  soon  as  the  insured  is  informed  of  the  loss,  be 


•  Gaiin,  c.  7.  lec.  I.  Gom  t.  Wltheis,  9  Btrr,  St^.  6B3.  Hamition  *. 
Hsndra,  Hid.  119B-  HilU  *.  Fleidier,  Dang.  Brp.  S3t.  MiDniDg  «. 
Newnlun),  Park  an  Inntranei,  331.  Caz^ii  >.  6U  B«rbe,  1  Ttrm  Bef- 
167.  Queen  t.  Ualon  Ins.  Compinf,  3  WaiK.  Cir.  Rfp.  331.  The  >bBd- 
dODnunt  came*  wilh  it  to  tbe  ininrer,  nol  only  the  litl*  to  (be  lubjeel  itu 
mred,  but  its  proceeds  if  recovered,  and  mj  compeniilion  ■wirded  by  wtj 
•f  indemniiy.  The  benefit  of  the  tprt  Ttcuperandi  puses,  snd  sll  ihai  msf 
be  collalersl  or  inrideniBl  to  the  ownenbip.  Blesawpol  t.  Db  Costs,  1 
BJat,  ISO.  Kandell  t.  Cochran,  1  Vtt.  mn.  98.  Camegjs  t.  Tsaee,  1  Pi- 
UTS'  17.  &  Xrp.  193.  All«nlio  Ins.  Campanf  <.  Storrow,  1  SJm.  CL  Srf. 
691.  Rogera  T.  Hoaark's  ExecuUm.  IS  IPnidell,  319.  Macihews,  J.,  in 
Halloo  V.  Bueke,  5  Marlin^t  Lnvit.  Sep.  N.  8. 371.  Mr.  Beneeks  jnsiljr 
obaenes,  that  the  principles  in  same  of  the  above  caaee,  before  Lurd  Mane. 
ield,  were  loo  generallr  eipreased  lu  serre  se  e  bsii*  of  ibe  Inw  of  aben. 
donnienl,  and  thai  it  wea  frotn  actual  decisions,  snd  nol  from  such  gensrtl 
obserrauons,  ihsl  the  law  mnal  hr  eoDeeted.    Btvreke  an  hinmily.  348. 

*  Ori.  af  HmKbuTg,  dl.  II.  The  Inaorance  Companies  of  Phltedelphia, 
in  1B07,  agreed  thai  their  policies  eboold  provide  against  abnndiinment  in 
eaees  of  capture  or  deteiitioo,  until  sixtf  dsys  sfier  idvice  received  of  tbe 
ML  anless  (he  propertf  b«  eoonor  condemned ;  and  in  caaee  of  embargo, 
inlil  after  four  calendar  tnonthe  ;  end  egaintt  SBf  abandoniiient  vn  sceounl 
ef  aeiiure  or  dslBniloit  in  port,  nnder  JKreacfa  decrees,  or  on  accoaut  of  lh« 
port  of  detention  being  bliKkaded. 
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ought  (after  being  allowed  a  reasonable  time  to  inspect 
the  cargo,  and  for  no  other  purpoee,)  to  determtoe 
promptly  whether  be  will  or  will  not  abandon,  and  be 
cannot  lie  by  and  speculate  on  events.  If  he  elecu  to 
abandon,  he  must  do  it  io  a  reasonable  time,  and  give 
notice  promptly  to  the  insurer  of  his  determination  ; 
•therwise  he  will  be  deemed  to  have  waived  his  right  to 
abandon,  and  will  be  entitled  to  recover  only  for  a 
partial  loss,  unless  the  loss  be,  in  fact,  absolutely  tot^> 
If  the  thing  insured  exists  m  «pecte,  wid  the  insured 
wishes  to  go  for  a  total  loss,  an  abandonment  is  indis- 
peneable.''  The  same  principle  which  requires  the  in- 
sured who  abandons,  to  do  it  in  a  reasonable  time,  also 
requires  the  insurer  who  rejects  an  abandonment,  to  act 
promptly."  The  object  of  the  abandonment  is  to  turn 
that  into  a  total  loss,  which  otherwise  would  not  be 
one;  and  it  is  unnecessary,  and  would  be  idle,  to 
abandon  in  the  case  of  an  entire  destruction  of 
•321     the  subject.*     •It  is  only  necessary  when  the  loss 


■  Mitchell  T.  Edie,  I  Ttrm  Rtp.  606.  The  rauonible  lime  lor  giTmgWk 
lice  of  abandon tnanl  depends  upon  circumeuneea,  mnd  five  dnji'  delay  after 
intelligence  received  baE  been  held  too  lale.  HudI  t.  Royal  Exchange  Aa- 
•arauee  Company,  S  Mtult  ^  Srla.47. 

b  MitcbeU  V.  £die,  I  Tfrm  Bep.  606.  Martin  *.  Crokatt,  14  E—i't  Btp. 
465.  Hual  y.  Royal  Exchange  Anurance  Company,  5  JSault  ^  Stlm.  41. 
Smiih  T.  Mannfoc.  Ina.  Co.  1  Mttcalf,  446. 

•  HiidaoD  *.  Haitiaon,  3  Brad,  f  Eisg.  97.  The  inasrar  may  take  poa. 
•Mrion  of  a  vcMcl  slraiKted  and  abiadaned  to  himi  and  rep«ir  heri  providsd 
be  doea  it  dilig«iiily,  or  in  a  raatonable  time ;  and  if  he  haa  not  accepted  iba 
■baadonmcDl,  and  the  repaira  imounl  to  leai  than  half  the  Tilue,  he  may  ic- 
alon  the  rcMal.    Peele  t.  SufTolk  Ina.  Coinpany,  7  fUk.  Stf.  1^54. 

*  Mullen  V.  Sbeddan,  13  £ut>>  Rtf.  304.  Orcon  7.  Royal  Exchange  Aa- 
aanncs  Company,  6  3^uii(.  Rtf.  fi&  Cambridge  v.  Anderlon,  9  Berme.  ^ 
OrMa.6ST.  CmtungU,  Dit.3.  a.  ^.  Diae.  TO.  n.  5. 33.  Ruiix  v.  Salvador, 
J  Bingham,  Jf.  S.  536.  1  SettI,  491.  3  Binglum'i  N.  C.  Sep.  S66.  la 
ihii  lael  csae,  in  the  Eicbeqiier  Chamher,  Lord  Ahlnger  gire  a  learned  bis. 
loiical  review  of  the  tan  of  abandonment,  and  the  deciaian  of  ihc  cDuit  waa, 
that  if  the  gooda  inaared  are  damaged  by  aea  perila  during  the  couna  of  tha 
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JM  constroctively  total  within  the  policy,  and  not  an  ao- 
taal  total  loss.  The  right  of  abandonment  does  not  de- 
pend upon  the  certainty,  but  upon  tbe  high  probability 
of  a  total  loss,  either  of  the  property,  or  voyage,  or  both. 
Tbe  insured  Is  to  act,  not  upon  cert^nties,  but  upoa 
probabilities ;  and  if  the  facts  present  a  case  of  extreme 
basard,  and  of  probable  expense,  exceeding  half  tbe 
value  of  the  ship,  the  insured  may  abandon,  though  it 
should  happen  that  ahe  was  afterwards  recovered  at 
a  less  expense."  Though  the  subject  may  physically 
exist,  yet  there  may  be  a  technical  total  loss  to  tbe 
vwnct  if  tbe  things  be  taken  from  his  free  use  and  poe- 
■eision.  Such  are  tbe  common  cases  of  total  losses  by 
einbargoe«,  by  captures,  and  by  restraints,  and  detain* 
ments  of  princes.    The  right  to  abandon  exists  when 


loyaft,  anil  m  an  inlermedlnte  poti  of  □eceuil]',  becmne  perlababte,  and 
could  not  be  reahipped,  ihe  nranred  might  recover  as  for  a  lolal  Iom  withotU 
^andonm«n(,  eren  thou|h  ih«  psmhabk  irucifa  (bidei)  did  eiisi  in  apcoie, 
fbf  iber  could  not  be  reihipped  wiib  lafely,  and  the;  were  deemed  lolallf 
Inn  ee  a  shipniGDl  for  the  voyaffe.  An  absridanmenl  in  a  poiiGf  on  freigtit 
ta  held  to  be  unnecessary  wbon  iho  sliip  ia  hapelesely  stranded,  for  ihen  then 
is  noibing' tu  abandon.  Idle  t  Royal  Eichnnge  Auurance  Company,  6 
nwnt  Stp.  755.  Monoi  v.  HaniMiD,  4  Sipgkam,  368.  See,  also,  Rubin- 
Km  V.  Common  weal  lb  Ins.  Co.  3  Sumner,  SSO,  the  eambinnlion  of  circum. 
BUncee  slated  which  will  luibdriae  »a  abandunment 

•  Funtaine  v.  Fhmnix  Ids.  Campany,  II  Joiiu.  Sep,  993.  Roberlson  T. 
Carnthera,  9  Btarkie't  Rep.  571.  Bradlie  t.  Tbe  Maryland  Ins.  Company, 
la  PtUri'  Stp.  378. 398.  Though  ibe  Tsarel  be  diaabled  on  the  vgysge, 
tnd  it  becamee  reaaon able,  and er  thecircumelanceaof  ihecase,  ihatthe  maa- 
ter  should  procLtre  anolher  vessel  lo  send  on  ihe  cargo,  and  ibough  he  may 
not  be  able  lo  do  it  al  ibe  port  of  distress,  or  al  a  contiguona  pnri,  yet  il  ha* 
been  held  not  id  be  a  proper  ease  Fnr  abandontncnt  of  tbe  cargo,  inasmoch  M 
ibe  eerga  in  Ihe  given  case  was  light,  and  might,  witbum  great  etpenae, 
hove  been  transported  lo  anolher  port  for  shipment.  Bryant  t.  CommoB. 
weallh  Ins.  Company,  6  Pick.  Rep.  131,  Each  case  will  be  gnverned  pn  • 
reasnnable  view  of  its  specisl  ci  re  time  lances.  If  the  maslpr  must  send  the 
esrgo,  not  to  a  eoniiguoua  port,  but  to  disient  places  for  reshtpment,  and  ilia 
traDlportalion  be  difficulland  haiardon!,  the  mestel  ia  not  hound  lo  allempl 
to  reship  the  cargo.  Treadwell  v.  Udiod  Ins.  Company,  6  Cnwn't  Etp. 
9T0.    Tide  «iipra,  313. 
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the  ship,  for  all  the  useful  purposes  of  the  voyage,  ii 
gone  from  the  control  of  the  owner;  as  in  the  cases  of 
submersion,  or  shipwreck,  or  capture,  and  it  is  uncer- 
tain, or  the  time  unreasonably  distant,  when  it  will  be 
restored  in  a  state  to  resume  the  voyage  ;  or  when  the 
risk  and  expense  of  restoring  tbe  vessel  are  dispropoi- 
tioned  to  the  expected  benefit  and  objects  of  the  voyage. 
All  these  general  doctrines  concerning  abandonment 
have  been  entirely  incorporated  into  our  American  law, 
and  they  exist  to  all  essential  purposes  in  the  French 

jurisprudence.* 
*3SS         'The  case  of  PeeU  v.  MerchanU*  Insurance  Com- 

pany,''  contains  a  very  elaborate  review  of  tbe 
whole  law  of  abandonment,  and  the  conclusion  is,  that 
the  right  of  abandonment  is  to  be  judged  of  by  all  tbe 
circumstances  of  each  particular  case  existing  at  the 
time  of  abandonment,  and  that  there  was  no  general 
rule  that  the  injury  to  the  ship  by  the  perils  iosured 
against,  must  in  all  cases  exceed  one  hal(  her  value,  to 
justify  an  abandonment.  The  taw,  as  declared  in  the 
great  cases  before  Lord  Mansfield,  of  Gou  v.  Withert, 
Hamilton  v.  Mtnda  and  Mi!U  v.  Fletcher,  has  bees 
acted  upon  for  half  a  century,  and  their  doctrine  has 
never  been  shaken ;  and  the  case  of  M'lver  v.  Hader- 


'£m(ri^oa.taineii.  194— 197.  Fatkia.dtt  An.n.  U\.\K.  GinJiici 
T.  Smith,  1  JaAn.  Cds.  141.  Abbott  t.  Broome,  1  Cbiiim' £>7  993.  U.  lu- 
CampiDj'  T.  Robtwon,  3  Caiot*'  Ref.  280.  Lee  ».  Boanlnun,  3  Mof-  Srf. 
sad.  Marine  Ins.  Cumpany  *.  Tucker,  3  Cranclf*  Rrp.  35T.  Cbeupok* 
Jni.  CoDiptnr  T.  Siark,  6  rird.  368.  Peele  t.  UerchiniB'  In*.  Campsnr,  3 
JtfoMM'i  Rtp.  ST.  Submeninn  ii  not  pir  *i  a  toMi  Ion  ora  TeraeL  1i  *>l 
depend  apon  ■  cirennutancs  whether  il  be  or  be  not  total.  Scwall  i.  UniiM 
antes  Ina.  Companr,  11  Pie(.  A«7  9a  When  ibe  itwnrance  n  on  ilie(i>p> 
It  il  a  total  loaa,  ifal  ibe  time  orabtndonineni  the  ahip  waiabioluielTlmu 
the  owner,  si  by  capture  or  detention  ;  or  she  was  ih  Kuch  a  ilals,  ihil  a>* 
Bipenae  if  making  her  atiilable  would  rieeed  half  her  Tilne. 

t  3  Stamm'i  Etp.  37.  See,  al»i,  Bradlie  r.  Tbe  Uujiaai  In*.  Compai?- 
13  J'eftrf'  Bcp.  378.  S.  P. 
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m^  left  the  law  on  the  subject  of  abaDdonmeat  exactly 
where  those  cases  had  placed  it.'* 

The  French  ordinance  of  the  marine  confined  abaa- 
donment  to  the  five  cases  of  capture,  shipwreck,  strand- 
ing, arrest  of  princes,  and  an  entire  loss  of  the  subject 
insured.'  But  the  new  commercial  code  has  modified 
and  enlarged  the  privilege  of  abandonment.  It  applies 
to  the  cases  of  capture,  shipwreck,  stranding  with  pai^ 
tial  wreck,  disability  of  the  vessel  occasioned  by  perils 
of  the  sea,  arrest  of  a  foreign  power,  or  arrest  on  the 
part  of  the  government  of  the  insured  after  the  com- 
mencement of  the  voyage,  and  a  loss  or  damage  of  the 
proper^  insured,  if  amounting  to  at  least  three  fourths 
of  its  value.^  The  English  and  American  law  of  aban- 
donment applies  not  only  to  those  cases,  but  to  every 
case  where  the  perils  covered  by  the  policy  have  occa^ 
sioned  a  loss,  either  of  the  subject,  or  of  the  voy- 
age. It  is  understood,  that  mere  "stranding  of  *323 
the  ship  is  not,  of  itself,  to  be  deen^d  a  total 
toss ;  yet  it  may  be  attended  with  circumstances  that 
will  justify  an  abandonment,  even  though  the  hull  of  the 
ship  shonld  not  be  materially  damaged ;  as  if  she 
be  stranded  where  there  are  uo  means  of  adequate  re- 
lief, and  the  expense  of  the  removal  would  exceed  the 


•  4  JUaW>  f  Selje.  576. 

k  la  the  CMS  of  ibe  AmsriMn  loa.  ConipaDy  v.  Ogden,  SO  Wtntkli,  387, 
it  nu  held,  that  if  (be  ground  for  Bbudonm«Dt,  io  Uie  mm  either  of  a  tech. 
aictl  or  tetn*!  toUl  luas,  vu  the  taeult  of  ealpeil*  mtgUgtnee,  at  mat  of 
Am  dUigt»et,  on  the  pert  of^  the  ownei  or  his  agant,  the  inanrer  wM  not 
liable.  And  if  there  baa  baen  B  want  of  eriimary  prudtnei  in  the  owner  in 
fnrniihiiis  fond*  or  credit  to  the  maater,  to  enable  himtomake  theneceaaaiy 
repaits,  and  the  maater  waa  theieby  depriTad  of  the  mean*  to  obtain  fiinda 
or  oredii,  an  abandonnunl  eaiuiat  be  made  aa  for  ■  coiutnKltT«  or  tMhaiMl 
total  loaa. 

•  OrA  «•  U  ibr,  art  46. 
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ralue  of  the  ship.*  The  foreign  writers  distinguish  iif 
navigability  from  shipwreck,  and  there  has  been  soiim 
difficulty  as    to    the  true  definition    of   ehtpwreck.^ 

But  the  right  to  abandon  doea  not  turn  npoa 
*334     *aiiy  definition,  and  the  cases  on  the  sob^eat 

have  been  governed  by  their  own  peculiar  cir- 


•  Boiley  V.  Chsnpcaka  las.  Compaor.  3  GUI  ^  J«luu.  450. 

b  Thare  srs  two  kiadi  of  ibipwreck :  (1.)  When  ihe  veuel  Bioki,  or  k 
juhed  to  pieces.  (9.)  Wbsn  she  i*  atraiidsd,  wfaich  ii,  wbea  *be  grounds, 
snd  (ills  wlib  WBier.  The  Isllar  may  terminsta  in  difpwreek,  or  maj  no^ 
and  il  depends  on  clrcumsUnces  whether  il  will  or  will  not  jsEtifr  ui  tbm^ 
AonmenL  The  shadea  of  di&eienco  belwaen  shiftBrrek  of  tbe  two  kiixbi 
■od  UTtek  abaolme  and  paniat,  and  ttranding  with  and  wilboul  wreck,  ar* 
■linulelf  staled  by  the  French  civilians.  See  Bouiay  ^aljr,  tome  it.  19^14. 
S30,  S31,and  Ord.  dtlaMar.  li.  t.  arL  46,  wbicb  diadnguislies  between  ship, 
wreck,  wreck  and  stranding.  In  Biahop  t.  Pentlaod,  7  ^arnw.  ^  CVcsa. 
819,  1  Manning  ^  ByUnd,  49,  ilraading  waa  held  to  be,  when  a  ship,  by 
•ccideal,  i*  on  the  ground  or  atrand,  and  ia  injured  thereby.  A  stranding  in 
die  sense  of  s  policy  is,  when  a  ship  lakes  gratuid,  not  in  ibe  ordinary  couns 
of  navignllon,  but  by  ycident,  at  the  force  of  wind,  or  the  ssi,  and  remains 
■talionary  for  aome  lime.  The  Tassel  mual  groond  from  an  accident  hap. 
I  pening  out  of  the  ordinary  and  uiub]  course  of  nsTJgalion.  She  must  be  on 
/  the  strand  under  einaordinary  circnmstances,  or  from  extraneous  cante*. 
I  WetlsT.Uopwaod,  SKitraH.  ^jidaJjtiLaO.  Eingeford  T.Manhdl,  S  fii^ 
ban,  458,  Lake  t.  Coinmb.  Ins.  Co.  13  Oki*  R.  48.  Bat  the  eoaea  make  a 
■mnding  to  depend  so  much  upon  special  circumstances,  and  thpy  task* 
so  many  dislinciions,  that  it  is  difficoll  to  give  any  precise  deGnilioD  or  nila 
aniTomily  applicatde  to  the  anbject.  M'Dongle  v.  Royal  Eicfaange  Amu. 
ranee  Company,  4  C^^.  383.  4  Jtfanle  4  Sslu.  503.  Ssyncr  t.  Good. 
HHmd,  5  Bantm.  ^  Ald.^S.  Burnett  t.  Kenaiaglon,  1  E»p.  If.  F.  Stp. 
417.  Camilhere  *.  Sydebolham,  4  Maalt  f  Sela.  17.  Barrow  v.  Bell,  4 
Barmt,  %■  Crtu,  736,  ar«  cues  (o  show  tbe  perplexities  and  nice  refine- 
ments on  ibis  point.  Innsvigability,  in  the  sense  of  insurance  law,  is  wben 
die  vessel,  by  a  peril  of  the  tea,  ceaaea  to  be  naTigable  by  irmneiliable  nit- 
fbrlDne  ;  in  (Hm  5(a(inn,  jai  prmidmtia  knmmiB  rtfartri  DM  patett  Tba 
•hip  is  relatively  inneTJgable,  when  it  will  require  almoai  aa  much  time  and 
expense  to  repair  her,  as  10  bnild  a  i>ew  one.  Hiia  ia  the  doctrina  of  Targa 
and  Emeriggn,andDf ibe  judietaldeeisionswhicbihelaiier raportn.  Tsrfv, 
a  54.  p.  239,  and  e.  flO.  p.  3S6.  Eiaerige*,  tome  L  891 — SB8.  InnaTigabllity, 
when  duly  est  sblished,  oonstitnles  •  total  loat,  and  aright  to  abandon.  When 
It  ia  established  by  sn  official  sarrey  and  report,  (pnefi  twrkn*,)  il  createa 
■  ^nts^ss  ^arj*  af  inaa*if«biliiy,  by  a  peril  of  tba  aaa,  sj 
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eumstancea,  connected  with  the  property  at  the  time, 
and  TPitfa  reference  to  the  general  principles  and  analo- 
gies of  law.* 

The  English  rule  is,  that  an  abandonment)  though 
rigbtfuUy  made,  is  not  absolute,  but  it  is  liable  to  be 
CODlrolled  by  subsequent  events ;  and  that  if  the  loss 
has  ceased  to  be  total  before  action,  the  abandonment 
becomes  inoperative.  The  rule  was  sug^sted,  bat  left 
undecided,  in  Hanilton  v,  Mende$,  but  it  was  explicitly 
declared  and  settled  in  subsequent  cases.**  The  English 
rule  does  not  rest,  however,  without  some  dislrnst  as 
to  its  solidity.  It  was  much  doubted  in  the  House  of 
Lords,  by.  Lord  Eldon,  in  Smith  v.  Roberttm  ^  every 
question  as  lo  the  principle  was  expressly  waived,  and 
it  has  since  been  very  much  shaken.'  But  in  the 
United  Stales  a  diSerent  rule  prevails ;  and  it  is  well 
settled  in  American  jurisprudence,  that  an  abandon- 
ment once  rightfully  made,  is  binding  and  conclusive 
between  the  parties,  and  the  rights  flowing  from  it  be- 
come vested  rights,  and  are  not  to  be  devested  by  sub- 
sequent events.*    The  right  to  abandou  is  to  be  tested 


••d  whieb  he  inaT  eonoadiat  j  but  wilboal  mcb  ■  ntrrar,  which  i«  reqairsd 
by  ibe  French  ordinancn,  the  preBitmplion  is^vri*  et  dejure  tgaian  tha  in- 
aared,  that  (ha  iDnavigabilitf  procaeded  front  inherent  defscta.  Mmerigou, 
tome  i.  &77. 

■  Wood  T.  L.StK.  [n>.  Companr,  6  Man.  Bt^  479.  Peale  t.  Marchanta' 
lu  Companf ,  3  Mia»n't  Rep.  49, 48. 44. 

k  Bainbridge  t.  Ksila«ii,  ID  EaitU  Rep.  399.  Pattaraon  t.  RiloUe,  4 
UmU  f  Slim.  394. 

•  a  DotB'i  Etp.  4T4 

•  Hokbwonb  v.  Wiaa,  7  Btim.  ^  On—.  794.  It  waa  tbera  held,  thai  if 
a  ahip  baa  bean  once  neeeaarilf  abandoned,  ihe  ownei*  may  recover  for  a 
talal  lo(i,  tfaough  aha  is  afterwarda  recoTered  and  brought  into  port.  Thia 
*aa  coming  to  iba  tnK  apd  aanad  dociitne  on  the  anbject  See,  alao,  Naj. 
k«  T.  Tarlor.  9  iUd.  T1& 

•  Bradii*  v.  Mairland  Int.  Cconpa^,  19  Ftfrf  V.  S.  Sep.  376.  In  Peela 
T.  Buff  iai.  Campany,  7  FieL  Rrf.  SM,  it  waa  held,  that  if  a  Tcaael  be 
Mnoded  and  abasdowd  W  the  nadeTirrllen,  ud  Ikay  ttke  and  repair  her  al 
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by  the  actual  facts  at  the  time  of  the  abaodon- 
*8S5    meDtt  *and  not  upoo  the  state  of  the  informa'- 

tion  received.*  The  opinion  of  Lord  Mansfield, 
in  Ihmilton  v.  Mendet,  was  veiy  destitute  of  precisioQ 
OD  this  point,  and  the  American  rale  is  founded  on  prin- 
ciples of  equity  and  public  convenience.  The  opposing 
doctrine,  said  a  great  authority ,*>  appeared  to  trench  very 
much  upon  the  true  principles  of  abandonment,  and  not 
to  be  supported  by  very  exact  or  cogent  analogies.  The 
Court  of  Session  in  Scotland  even  went  so  far  as  to  con- 
sider the  right  to  abandon  to  depend  merely  apon  the 
information  at  the  time,  and  that  if  the  right  be  exer- 
cised bona  fide  upon  the  state  of  facts  received,  the 
transaction  was  closed  and  definitive,  and  was  not  to 
be  opened  or  disturbed  by  any  subsequent  event,  or 
any  event  of  which  the  intelligence  subsequendy  ar- 
rived." 


>  cMt  of  1«N  Uian  fifif  pet  cgot.  of  her  Talu,  ibay  may  in  >  i««wnibl«  tine 
Tctum  hsr  to  the  oimeis  widiout  tbeir  coiuent,  and  exonerate  themnlTes. 
A  coatiiry  doetrins  wuheldfn  Peele  t.  Merchints'  Int.  CompsDriH  MmaoK, 
MjR-a,  and  the  French  law  it  elearlf  olberwlsB  in  *  cue  proper  for  tbamdan. 
mem  and  abandonnient  duly  made.  Emerigau,  Traiti  da  An.  tome  ii. 
195.  Pttltttr,  TraUl  da  Aa.  a.  138.  Piadata*,  Cturt  it  Dnit  Otm. 
tome  iii.  tu  854. 

■  Church  t.  Bedient,  I  CnnM*  Catu  m  Bnutt  31.  Depen  t.  Oeewa  Im. 
Company,  5  Cnun'f  Sep.  63.  Ihitith  t.  Gaaiff,  4  PoUu'  Sep.  446.  Har. 
4mI1  v.  Delaware  Ina.  Compinr,9  Watk.  Cir.  Btp.  54.  4  CmeK  SOS. 
Rhinelander  t.  Iu.  Company  of  PenaaylTania,  4  Crmtek'i  Btp.  29.  Le«  v. 
BoardmtD,  3  JUoM.  £tp.  336.  Wood  t.  L.  &K  In*.  Companr,  6tM.479. 
Adanu  V.  Detaware  Ina.  Company,  3  Sinn.  Btp.  387.  Peele  T.  Hercbuk' 
Int.  Company,  3  Maton'i  Btp.  ST.  Maryland  and  Ph.  Ini.  Company  t.  Ba- 
ihnnl,  5  OiU  ^  JoAn*.  159.  BndUe  i.  Maryland  Int.  Company,  19  Ptfn, 
378. 

»  Story,  J.,  3  Jlfawit'a  lUp.  37. 

*  Smith  V.  Robertson,  3  Dm't  Mep.  474.  In  the  i^riaion  in  Peele  t.  Hot. 
ehann'  Ina.  Company,  taprv,  333,  it  «at  ofaeerved  by  tbe  coon,  in  rttunmut 
lo  (be  definitive  natule  of  an  abaudonmenl,  when  once  duly  made,  thai  it 
waa  "  no  alight  reoommendation  of  the  American  doeltine,  thai  it  amndi 
•pproTcd  by  the  cantiou  leaminf  of  FaUa,  the  monlpeiapioaeiqr  of  PelUa-, 
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'There  ia  a  material  difierence  between  an  in- 
aurance  on  ship,  and  on  cargo,  mad  Bome  coafuskm 
is  iauodaced  bj  bleDdiog  the  caies;  but  tlie  essen- 
tial priociples  of  abaadonmeat,  with  some  variatiou, 
i^ply  equally  to  eacb.  A  total  loss  o£  cargo  may  be 
efiected  not  merely  by  deatructioD,  bat,  in  veiy  special 
oases,  by  a  permanent  incapacity  of  ibe  ship  to  perform 
the  voyage,  as  when  it  produces  a  destruction  of  the 
contemplated  adventure.  A  loss  of  the  voyage  for  the 
«ea8oa,  or  a  case  of  retardatiiui  only,  unless  the  cargo 
be  of  a  perishable  nabire,  does  not  amount  to  a  total  lose 
of  the  cargo.*  It  is  only  in  particular  cases  that  the  loss 
of  the  voyage  will  be  a  ground  of  abondoiunent  of  the 
eargo.  The  goods  are  not  ao  necessarily  connected  with 
the  ship,  that  if  the  ship  be  lost,  there  must,  of  course, 
be  a  loss  of  voyage  with  respect  to  the  goods.  In  Qer- 
iios  V.  Royal  Exdtange  Auurance,^  tbe  ship  was  forced 
track  by  stress  of  westber,  and  tbe  cargo  found  to  be  so 
damaged  as  not  to  be  in  a  state  to  send  on,  and  an  fibau- 
donment  was  beld  good.  There  must  be  an  actual  total 
loss,  or  one  in  the  highest  d^ree  proba6le,  to  justify  an 


•nd  the  praotiBiI  and  lagtciDDa  judgmsnl  of  Smerigan."  Bat  ao  obunk. 
liiHi  of  Totin,  in  itia  place  nfeitsd  Lo,  maka  m*  doubt  whathsr  ha  marilad 
ths  eulogy,  ia  reapect  to  (hat  point ;  for  hs  nyi,  iku  Ihaugji  there  ahould  be 
-t^tTmatwH  •/  s  lam  Jiftiffiiig  on  sfcan^NHMnt,  jet,  if  the  ahip  ahoold  be 
npaired  bf  the  care,  aitd  si  the  ezpenae  of  the  insurer,  he  tbJnki  the  ineurer 
would  IwTe  a  ri(tit  to  compel  the  ineured  to  reoeiTa  back  the  vesiel  and 
«ugo,  ootwiihetaiuling  the  abandonneDl.  and  pat  up  wkh  the  pAruenl  id  a 
pHtUlloea.  r<iIiii'«Ci)>i(.ioineii.  144,orlib.&tir.6.an.6(K.  Thaiopiman 
of  Fofin  I  Cake  10  ba  herea;  in  American  Uw,ai]d  it  ia  poiniedlrcoodenuied 
br  Emerifpm,  tooM  ii.  195. 

■  Anduvon  T.  Wallia,  3  Abvb  ^  Silw.  310.  Ererth  t.  Smith,  ibii.  378. 
Ken  ntaidaiioa  of  tbe  voyage  by  ■  peril  inaoted  ageinat,  onlaaa  it  prodaeea 
•  total  incapacity  of  the  ahip  to  perform  the  myage,  doea  not  conatitule  a 
Hchaical  total  Ion  uf  the  ahip.  fiiadlie  t.  The  Abrytand  In*.  Company,  12 
rtttrt^  Etf.  3TB. 

»  G  TVwil.  £«pL  38% 

Vol.  in.  30 


ny  Google 


326  OP  PBBSONAL  PROnBRTT.  [Fut  V. 

abaQdonment  of  tfae  caFgo.*  In  Hudtou  v,  BarriiOK,*  it 
was  admitted  to  be  extremely  difficult  to  deduce  any 
general  rule  from  the  circumstancea  under  which  the 
insured  has  a  right  to  abandoa  the  cargo.  It  is  a  very 
entangled  branch  of  tfae  law  of  insurance.  If  the  ship 
has  been  lost,  and  the  cwgo  materially  damaged,  the 
cases  and  text  writers  rary  as  to  the  right  of  the  insured 
to  abandon,  or  wheiiier  he  must  send  oa  the  goods  when 
half  is  saved,  or  a  third,  or  a  qnarter.|>    The  doctrine  of 

the  old  cases,  that  the  insured  may  abandon  when 
•337    the  voyage  is  "lost,  is  narrowed.    Every  such 

loss  will  not  justify  it.  A  retardation  is  not  aof- 
ficient.  If  the  profits  be  reduced  one  half,  it  was  said 
tfae  owner  was  not  bound  to  prosecute  the  voyage ;  bat 
every  case  seems  to  rest  open  its  own  circumstances. 
When  a  case  proper  for  abandonment  exists,  and  it  be 
duly  made,'  the  underwriter  cannot  intercept  the  exer- 
cise of  the  riji^t,  and  destroy  its  effect,  by  an  offer  to 
pay  the  amount  of  the  repairs.  In  a  ease  proper  for 
abandonment,  the  insured  may  etand  upon  his  rights, 
UDControlled  by  the  underwriter,  for  the  option  to  aban- 
don resu  with  him,  and  not  with  the  other  party.  If 
by  his  acts  and  interference  he  shows  that  he  intends  to 
act  as  otmer,  and  elecU  to  repair,  he  loses  his  ri^t  to 
abandon,  or  it  is  a  waiver  of  it  if  made.*    He  may  elect 


•  AndMMD  w.  Wallii,  9  Mmth  f  SO*.  S40.  Hunt  t.  IlorU  ExctMng* 
Am.  Companr,  5  itid.  47.  WHson  t.  Royil  Biefiuic«  Am.  Caavanr, 
3  Cimpb.  N.P.Stp.eU. 

k  9  Br«l.  j-  BiKg.  97. 

•  Saen^Td,  919, 313.831,  Dote,wlMD  it  ii  or  MOM  the  dni)' of  tbaBMrtar 
to  send  on  ths  cirgo  by  uioiber  Tenet. 

•  To  render  >n  ibandHiinenl  effoetaiJ,  it  !■  bdd  that  the  canee  of  the  Iom 
of  die  ship  moet  be  aUted  in  the  lettei  of  abandaiuneiit,for  Uw  b«iwfit  of  ib« 
iatarar.    Henrd  *.  N.  B.  Marine  Ina.  Compaoy,  1  Sawiwi',  91B. 

•  Dickey  T.  N,  T.  Ina.  Companr.  *  CmotM,  393.  8.  C.  a  WtmJtU,  fiSB. 
Columb.  Inf.  Comptnjr  *.  AMtj,  1  PtUnf  V.  S.  Stf.  193. 
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to  repair  the  damage  at  the  expense  of  tbe  iasurer,  even 
if  it  amoants  to  tbe  whole  value  of  the  ship  ;*  and,  on 
the  other  haad,  he  is  not  ohliged,  against  bis  consent,  to 
take  the  remnants  and  surpluses  of  a  lost  voyage,  and 
claim  under  the  poUcy  the  average  or  expenses  incurred 
by  tbe  calamity.  This  is  the  more  recent,  and,  I  think, 
the  more  solid  doctrine  on  the  subject,  and  it  is  enforced 
with  great  strength  in  tbe  case  of  PeeU  v.  MerdUintt' 
Insurance  Company,^  which  has  fully  investigated  and 
explained  all  tbe  prontioent  points  under  this  interest- 
ing title  in  tbe  law  of  insurance. 

In  Pole  V.  Fitzgerald,'  decided  in  tbe  Exchequer 
Chamber,  in  tbe  middle  of  the  last  century,  on  error 
from  the  K.  B.,  it  was  held,  afler  great  discussion  and 
consideration,  that  on  an  insurance  of  a  ship  for  a  voy- 
age, it  was  not  sufficient  that  the  voyage  be  lost,  if  the 
ship  was  safe.    It  was  declared,  that  the  insurance  was 
of  the  ship,  and  not  of  tbe  voyage,  and  the  decision  was 
affirmed  in  the  House  of  Lords,  notwithstanding  Lord 
Mansfield  made  a  very  strong  argument  against  it  in  his 
character  of  connsel.'     After  Lord  Mansfield  came 
into  tbe  Court  of  K.  B.,  be  introduced  and  estap 
blisbed  *tbe  doctrine  which  he  had  maintained     *3S8 
as  counsel,  that  on  the  insurance  of  a  ship  for  a 
specified  voyage,  a  loss  of  either  the  ship,  or  the  voyage, 
was  the  same  thing,  and  justified  an  abandonment. 
This,  according  to  Lord  Eldon,"  was  an  act  of.  tbe  \ 
King's  Bench,  reversing  a  judgment  of  tbe  Exchequer}  ''•* 
Chamber  and  the  Bbuae  of  Lords.     The  case  of  Fitz~     (J  .' 
gerald  v.  Pole,  after  having  slept  unnoticed  and  disre- 
garded for  half  a  century,  was  mentioned  with  respect, 

■  BMry,  J.,  in  Honphnyi  *.  Ddmii  Idi.  Cotnpwi;,  3  Jt&tMB,  43$. 
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first  in  the  Supreme  Court  of  New-Tork,*  end  then  in 
RidlamoTi  V.  Rabimon,*'  and  more  recently  by  Lord  El- 
lenborougliie  who  intim^ed,  that  the  loss  of  the  voyage 
had  nothing  to  do  with  the  lose  of  the  ship,  and  that  it 
waB  well  to  resort  to  the  good  sense  of  the  judgment  in 
■Pole  V.  Fitzgerald,  to  parify  the  mind  of  those  generali- 
ties. It  is  settled,  that  a  loss  of  the  voyage  as  to  the 
cai^,  is  not  a  loss  of  the  voyage  as  to  the  ship, 
for  a  policy  on  a  ship  is  an  iosaranee  of  the  ship 
for  the  voyage,  and  not  an  insurance  on  ibe  ship  and 
the  voyage.*'  And,  under  this  qualification,  I  apprehend 
die  doctrine  of  the  case  of  Mannii^  v.  Naoi^am  to  be 
the  established  doctrine,  that  if  the  ship  be  prevented 
by  a  peril  within  the  policy  fpom  proceeding  on  her 
Toyage,  and  be  irreparably  injured,  and  the  voyage  be 
thereby  lost,  it  is  a  total  loss  of  ship,  freight  and  cargo, 
provided  no  other  ship  can  be  procured  to  carry  on  the 
cargo.*  It  must  be  admitted,  however,  that  the  extreme 
variety  and  apparent  conflict  of  many  of  the  cases  on 
this  subject  of  abandonment,  are  enough  to  justify  the 
complaint  of  Lord  Eldon,  that  there  is  as  much  uncer- 
tainty on  this,  as  on  any  other  branch  of  die  law. 
'*SS9  *It  is  understood  to  be  a  fixed  rule,  that  if  the 
ship  be  so  injured  by  perils  as  to  require  repairs 
to  the  extent  of  more  than  half  her  value  at  the  time  of 
die  loss,  the  insured  may  abandon  ;  for  if  ship  or  cargo 
be  damaged  so  as  to  diminish  their  value  above  half, 
they  are  said  to  be  constructively  lost.  The  rule  came 
'ftom  the  French  law,  and  is  to  be  found  in  the  treatise 
of  Xe  Ouiion,^  where  it  is  applied  to  the  case  of  goods; 


•  I  Jakm.  Ou.  309. 

k  3  B«.  ^  Pidl.  38a. 

•  3  JVokIi  ^  SdiB.  393. 

4  Alcitnder  t.  Baltimors  Id>.  CompaDf,  4  CVaMt'v  £qk  370.    Ste,  alH, 
JHann'a  Bap.  3l3. 

•  C^xdy'i  JU^raAoU,  585, 6B& 
( C.  7.  tn.  1. 9. 
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aod  ID  respect  to  both  ebip  and  cargo,  the  rule  has  beeo 
incorporated  into  the  American  jurisprudence.*  There 
has  been  considerable  discuseioa  in  the  text  bocJis,  as  M 
the  right  to  abandon,  when  a  part  only  of  the  jiroperly 
insured  is  damaged  above  a  moiety,  or  lost,  aad  this 
will  depend  upon  the  manner  in  which  it  is  insured.  If 
the  insurance  be  upon  diierent  kinds  of  goods  indis- 
eiiminately,  or  as  one  eaiire  parcel,  it  is  then  an  insu- 
rance upon  an  integral  subject,  and  an  abandonment  of 
part  only  cannot  be  made.  But  if  the  articles  he  sepa- 
rately specified  and  valued,  it  has  been  considered  so 
far  in  the  nature  of  a  distinct  insurance  on  each  parcel, 
that  the  insured  was  allowed  to  recover  as  for  a  total 
loss  of  the  damaged  parcel,  when  damaged  above  a 
moiety  in  value.  Mr.  Phillips  has  suggested  a  doubt 
whether  this  distinction  be  well  founded.  The  rule  was 
taken  from  the  French  treatises,  and  unless  the  different 
•oris  of  cargo  be  so  distinctly  separated  and  considered 
in  the  policy,  as  to  make  it  analogous  to  di3iirtct 
insurances  on  distiact  parcels,  there  'cannot  be  '330 
a  separate  abandonment  of  a  part  of  the  cargo 
insured.  I* 


■  rWM'«  Om.  tome  ii.  101.  r^kier.  dti  Am  n.  191.  CUi  it  CWm- 
mtTf.  at  369.  Girdiner  t.  Smtih,  L  JmIm.  Cam.  141.  Ditkay  t.  N.  Y. 
Iiw.  Cunif«ny,4Ckv«B'(iI(^939.  Uercardu  t.  Chan  pes  k  •  Iiia.  Can. 
fany,  9  Crmack't  Rtf.  39.  Lodluw  1.  Calumbian  Inr.  CuoipaDji,  1  Jalan. 
Sep  335.  Paisn  *.  Phwiia  In*.  Company,  3  Sir;.  ^  Emit,  95.  Wood 
T.  L.  and  X.  Im.  Company,  G  M—t.  Rrp.  419.  Story,  J.,  3  Mctn'i  Jlif. 
0.  Thokat  moateieeedonB  halfofibe  gm^i  in»ured,ur  ihigrua)  amauM 
raid  Tor  (hem.  Btidd  f .  Union  Ina.  Company,  4  M-Cmti  Erf.  1.  In  Hall 
v.  Oeaaa  In*.  C<>aapany,9l  Fui.  413,  it  waa  held,  ihal  in  making  ibe  eaU- 
Mala  la  aacertain  whclbrr  ibe  Ion  was  trchuieally  mal,  or  lo  iha  amonnl  of 
fifty  per  cent,  on  the  «um  inaared,  including  iba  premium,  irema  whick 
ifcaald  ba  earned  la  ihe  amuani  of  grnenl  aTenga,  nre  mil  lu  be  included. 

k  Guerlain  1.  Colunliian  Ina  Cimpany,  T  Jakn.  Srp.  537.  Deidericlu 
T.  Com.  In*.  Cnmpinv,  W  ibid.  334.  Oiaiv'i  MnrthmU,  600.  3  PhtUip* 
M  /uaraaea,  37a     Talin,  tome  ii.  108.    Pmkiir,  h.  t.  Nja.  131.  131,  13S. 
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The  meaning  of  the  words  in  the  role,  "  one  half  of 
the  value,"  has  been  held  to  be,  the  half  of  the  general 
market  value  of  the  vessel  at  the  time  of  the  disaster, 
and  not  her  value  for  any  particular  voyage  or  purpose.' 
The  expense  of  the  repairs  at  the  port  of  necessity,  in- 
cluding the  expense  of  getting  the  ship  afloat,  if  stranded, 
is  the  true  test  for  determining  the  amount  of  the  injury, 
and  such  sum  is  to  be  taken  as  will  fully  reinstate  the 
vessel,  and,  in  general,  with  the  same  kind  of  materials 
of  which  she  was  composed  at  the  time  of  the  disaster. 
It  has  also  been  considered,  that  the  three  objects  of 
insurance,  vessel,  cargo  and  freight,  stand  on  the  same 
ground  as  to  a  total  loss  by  a  deterioration  to  more  than 
one  half  of  the  valued 

In  ascertaining  the  value  of  the  ship,  and  the  quantum 
of  expense  or  injury,  difficulties  have  arisen,  and  they 
were  fiilly  discussed,  and  very  clearly  explained,  in 
Peele  v.  Merchant  Ituwrance  Company."  The  valuation 
in  the  policy  is  conclusive  in  case  of  a  total  loss;  but  in 
some  respects,  it  is  inapplicable  for  the  purpose  of  ascei^ 
taining  the  quantum  of  injury  in  case  of  a  partial  loss 
of  goods.  The  rule  in  that  case  is,  to  ascertain  the 
amount  of  iojuiy  by  the  difierence  between  the  groat 


Axnlfm,  tona  ii.  314.  £i  Antin,  c.  T.  mc  8, 9.  la  S«toii  v.  Dclawan 
Iia.  CompMr,  3  ITuJL  CVr.  Bef.  ITS,  il  wu  bald,  (hs(  ■  puiiil  loa  of  u 
•ntin  ciTgo,  b;  ■••  itan»(a,  if  unoDHiing  to  more  ihui  half,  might,  rntdat 
einnBilaDcci,  ba  cooTaited  into  ■  laehiiieal  total  loa> ;  bnt  not  if  a  dittimtt 
pmrl  of  tit  targi  ba  daatroyad.  and  tba  TOfage  ba  not  (haraby  broken  np. 

■  Aa  iha  tma  baua  of  the  Tdoalioa  ia  lb«  nJne  af  ifaa  diip  at  tbc  tima  of 
dia  diaaater,  if  after  Ibe  damagn  <■  «r  migbl  ba  rapairad,  (ba  riijp  ia  not,  «r 
wflold  not  ba  wordi,  at  tba  ptaoa  of  r^alra,  doobla  tba  coal  of  repain,  it  it  a 
taehnJMl  total  Jom.    Bradlia  «.  The  Mafflaod  &m.  Companj',  19  fclara. 

sm 

t  Center  t.  American  Ina.  Companr,  7  OawM'*  Btf.  SC4.    4  WniM,  46. 
S.  C.    Sewall  t.  United  Stataa  Ina.  Companr,  11  Hdi.  90. 
•  3  ifoam'*  Btf.  70—78. 
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proceeds  of  the  Bound  and  damaged  goods.* 
'This  is  also  the  true  rule  as  to  the  slup,  though  *331 
there  is  greater  difficulty  in  the  application. 
The  value  of  the  ship  at  the  time  and  place  of  the 
accident,  is  the  true  hasis  of  calculation.'*  And  with 
respect  to  the  arbitrary  and  fluctuating  rule  as  to  the 
allowance  of  one  third  new  for  old,  there  is  no  doubt  of 
its  application  in  cases  of  partial  loss ;  bat  such  a 
deductba  is  not  allowed)  and  does  not  apply  to  cases 
of  \otal  loss.*  The  reason  of  this  allowance  to  the 
underwriter,  of  one  third  of  the  expense  of  the  repa- 
rations, is  on  account  of  the  better  condition  in  whi(^ 
the  ship  is  put  by  them,  than  she  was  when  insured, 
and  the  owner,  when  he  comes  again  into  the  possession 
of  his  vessel,  receives  the  benefit  of  the  repairs.  But 
neither  the  reason  of  the  rule,  nor  the  rule  itself,  applies 
to  the  case  of  a  ship  sufiering  a  partial  loss  on  her  first 
-  voyage,  when  she  is  new,  and  cannot  be  made  better 


■  JobiiNn  f.  ShsiMoD,  3  EtuVi  Stp.  581. 

k  Puapsco  In*.  Cotnpuiy  v.  Southgaia,  5  Pvltrf  JJ.  S.  Stp.  604.  Tb« 
Taloition  in  iba  policy,  >t  \ht  home  port,  or  in  iba  geoenl  mukat  of  otbar 
port*,  consliluta  no  ingTsdisQt  id  ueartaining  whether  tha  injaiT  by  the 
diaaiurii  mora  than  OEia  halfof  tha  leanl  or  not.  Bradlis  t.  The  HtiyUnd 
loa.  Company,  19  Ptter*,  S78.  Thta  deeiaion,  pronaaoeecl  by  Mr.  Jnatica 
Stony,  waa  in  eanraTmiiy  with  the  doetrine  deolarad  by  him  in  the  caae  of 
Pecle  T.  The  Marahanta'  Ina.  Company,  3  Jtbant'*  Btp.  97  ;  but  a  diSennt 
nle  hM  been  adopted  in  HaaMDhoaetla  and  New- York,  in  avowed  con. 
tradiolioa  to  the  deeiaion  in  the  fadenl  coan  It  ia  held,  in  the  coima  in 
iboM  ataiaa,  thai  the  nlae  of  the  Teagel,  as  affraed  apoc  by  the  parliea  and 
imerwd  in  the  policy,  ia  lo  be  taken  aa  the  lra«  ralne,  in  determiniDi 
lAether  tlie  repain  conld  exceed  half  her  T«lae,  in  reference  to  the  qneaticn 
of  abaDdoanent ;  and  thai  It  goveTtH,  aa  well  when  the  aaanred  elaima  for  a 
technical  total  loaa,  a«  whan  he  elaima  for  aloea  by»  total  daatniclion  of  the 
•hip ;  and  fnither,  that  in  determinint  iha  aane  qneatlon,  the  deduction  of 
one  third  new  for  old  waa  lo  be  made  from  the  eatimatad  amoont  of  the  n- 
paira.  Debloia  v.  The  Ocean  Ina.  Company,  16  Fici.  Etp.  319.  American 
IiM.  Company  t.  Ogden,  90  WtnitU,  987.  397—300. 

•  Faele  t.  The  MerohmiU'  Ina.  Company,  3  MuMif*  S*f.  98.  73—77. 


n,g.t,7cd  ay  Google 


331  OP  PERSONAL  PSOPBRTT.  [PutT. 

bj  rrpurs.*  Tbe  half  value  which  aoiborizes  an  sban- 
donment,  is  half  tbe  sum  which  the  ship,  if  repaired, 
would  be  worth,  without  any  such  deductioD.** 

Upon  a  valid  abandonment,  either  of  tbe  vessel  or  of 
tbe  cargo  insured,  tbe  master  becomes  tbe  agent  of  tb« 
inanrer,  and  the  iDsured  is  not  bound  by  his  subsequent 
acts  unless  he  adopts  them."  Tbe  owner  or  insured, 
equally  with  the  master,  becomes  the  agent  of  the  in- 
surer on  abandonment,  and  he  cannot  purchase  in  the 
property  on  his  own  account,  wiihont  the  consent  of  bis 
principals;  and  if  be  does,  it  revokes  the  abandonment, 
and  tarns  the  total  into  a  partial  loss.^  It  is  tbe  du^  . 
of  ibe  master,  resulting  from  bis  situation,  lo  set  witb 

good  faith,  and  care  and  diligence,  for  the  pro* 
•S32    tection  and  recovery  of  the  property,  for  'ihe 

benefit  of  whom  it  may  eventually  concern.  The 
master  of  an  insured  ship  injured  by  tbe  perils  of  tbv 
Ma,  and  not  competent  to  complete  the  voyage,  may 
sell  her  in  a  case  of  necessity,  as  when  the  ship  is  in  a 
place  in  which  she  cannot  be  repaired  ;  or  the  expense 
of  repairing  her  will  be  extravagant,  and  exceed  ber 


■  tn  Pitifl  T.  Sleell,  8  Can.  ^  P«y>F,900,  it  wm  a  inalur  of  diapnla  when 
■  VMMt  mar  h»  aaid  lu  b«  on  her  fini  voyage.  Lord  Abinger  ihou^hi  iha 
baat  mrihod  waa  to  maka  ibe  i^dutaao  ol  one  ibitd  new  for  otil  dctwad 
>pon  iha  ago  of  ihe  tbip,  lo  be  apecified  in  ihe  policy. 

k  Dupnr  I.  V.  In*.  Coniianf.  3  Jalnu.  Cat  163.  duKra,  ?m>ih  *.  BtU, 
9  Caiar*'  Coma  ri>  Errar,  li%  Coulidfe  v.  Gloncrft^r  Inr.  C>.mpanr,  1» 
Vbm.  Btp.  341.  PkIc  *.  Marine  Int.  I'ompanr,  3  Jlfun'a  Srp.  76,  71. 
WiDiama  v.  SiifTidk  Ina.  Contpmiy.  3  Smntr,  970.  The  airent  of  low, 
in  ihe  ciae  at  a  abip,  Baya  Biialay  Paly,  ia  eaiimaied  by  ■  campariron  artb* 
nine  in  iha  policy  wiih  iba  nlD«  at  iha  place  of  loaa,  and  not  wiih  lbs 
■Moanl  of  Iha  llpenae  requuile  lo  repair.  Ciaiir*  ^e  Drmt  Cam,  Inme  ii. 
tS3. 

•  9  FMUif  m  rita.  439.  449.  7  Johtin  S.  fil4.  9  Ii.  91.  IS  Ik 
411.  4  Fehr^  B.  39.  Nsicbei  Ins.  Company*.  Sianion,  3  Anrdc*  ^ 
MtrlhaU  Miu.  S.  34D. 

a  Rob«il8on  t.  Weatam  M.  and  F.  Im.  Companf,  19  LnU.  S.  997. 
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value ;  or  when  he  has  iio  monies  is  his  possession,  and  it 
not  able  to  raise  any.'  In  cases  of  capture  he  is  bound, 
if  a  neutral,  to  remain  and  assert  hia  claim  until  coi^ 
demnation,  or  the  recovery  be  hDpeles3.>>  His  wage*, 
and  those  of  the  crew,  are  a  charge  on  the  owner,  and 
oltimately,  in  case  of  recovery,  to  be  borne  as  a  gene- 
ral average  by  all  parties  in  interest ;  and  if  the  abaa- 
dcKiment  be  accepted,  the  underwriter  becomes  owner 
for  the  voyage,  and  in  that  character  liable  for  the  sea- 
iDen'a  wages,  and  entitled  to  the  freight  subsequently 
earned.'  If  the  master  purchases  in  the  vessel,  or  rao- 
•oms  her,  the  insurer  will  be  entitled  to  the  benefit  af 
the  purchase  or  compoailion  ;  and,  on  the  other  hand, 
if  the  insured  affirms  the  purchase  of  the  master,  it  will 
be  at  the  option  of  the  insurer  a  waiver  of  the  abandoa- 
oient.  The  insurer  can  accept  of  the  repurchase  of  the 
master,  as  bis  conslrnctive  agent,  and  affirm  the  act,  or 
be  may  leave  it  to  fall  upon  the  master.!* 
The  assured  has  the  right  of  abandoning  the  freight 


>  Soamei  *.  Sofrac,  4  Curr.  4>  Paj/nt,  376. 

k  MarahatI  v.  Union  la*.  Comptny,  3  IVatL  dr.  Srp.  453.  The  dnlr  of 
the  marineni  ia  iba  lame.  The  Sararoga,  3  GalUi.  &tp.  164.  Brown  *. 
Idll,  3  Samwr,  443. 

■  Haminuiid  t.  Essex  Fire  and  Marine  Ina.  Companf ,  4  Afaaan'*  Stf.  19& 
It  haa  been  made  a  quearion  whether  tha  underwriter,  al^er  an  accepted 
•bandonmenl,  ia  bound,  in  hit  new  charecier  of  owner,  lo  go  on  and  eon> 
|4ara  the  Tojrage.  In  Caaa  v.  Daiidaun,  S  MavU  ^  Selw.  69,  Holmrd,  1. 
wae  of  opinion,  rhnt  he  waa  under  no  audi  abligaliim  l«  ilie  freighier,  whoM 
lighle  a«  owner  at  the  gnoda  ware  panonal,  lying  ia  eonlracl  wilh  the  ahip 
•wner,  »ai  not  mmiing  leith  Ihi  Mp.  There  i*a  tngge'ti'in  of  Mr.  JualiM 
PninBrn.  lo  ihe  rame  effect,  in  Conllilge  t.  Glenrtiler  Marine  Ina.  Compkrij, 
U  M-im.  Rtp.  343.  The  underwriter  cannoi  claim  aalrage  pniperlf  nnleM 
tb«re  baa  been  an  abandnnmenr  of  the  property  mada  and  accepied.  Tb* 
fiiip  Henry  Ewbanlt,  1  Samnn,  4UD. 

a  Siidlar  &  Cruig  t.  Church,  cited  in  9  CefMC  Sep.  98G.  United  Ids. 
Company  *.  Robineon,  ibU,  980.  Jamei  *.  Marine  Ina,  Company,  7  J»h»^ 
Brp.  413.  WiUacd  t.  Dorr,  3  Jlfuea'a  R'f.  t61.  Bnlay  Faty,  tome  i*. 
109.311). 
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when  there  has  been  a  constructive  total  loss  of  the 
ship ;  and  he  has  sustained  a  total  loss  of  the  freight,  if 
he  abandons  the  ship  to  the  underwriters  on  the  ship, 
when  the  case  justifies  it,  for  after  such  abandoDment, 
he  has  no  longer  the  means  of  earning  the  freight,  or  of 

receiving  it  if  earned,  for  the  freight  goes  to  the 
*S33    underwriters  on  the  ship.'  But  *it  has  been  a  vei; 

controverted  question,  whether  an  abandonment 
of  the  ship  transferred  the  freight  in  whole  or  in  part. 
It  was  finally  settled  in  the  jurisprudence  of  New-Yorit 
and  of  Massachusetts,  and  adopted  as  the  true  rule  in 
the  Circuit  Court  of  the  United  Slates  for  Hf^sachu- 
setts,  th^  on  an  accepted  abandonment  of  the  ship,  the 
freight  earned  previous  to  the  disaster  was  to  be  retain- 
ed by  the  owner,  or  his  representative,  the  insurer  oa 
the  freight,  and  apportioned  pro  rata  ittneri*;  and  that 
the  freight  subsequently  earned  went  to  the  insurer 
on  the  ship.''  In  the  case  ofAmroyd  v.  Union  Iniur- 
oHce  Company,"  the  question  was  raised,  but  left  unde- 
cided, whether  the  entire,  or  only  a  pro  rata  freighti 
in  such  a  case,  went,  on  abandonment,  to  the  insurer 
of  the    ship.     This  litigated  question  has  now  been 

settled  in  England ;  and  in  Cote  v.  DavidMim,* 
*334    where  *ship  and  freight  were  separately  insured. 


'  BeiMua  *.  Chtpmin,  6  Manning  4  Orangrr,  810. 

k  United  Itii.  Com|MnT  t.  Lenai,  1  lelnu.  Car.  377.  9  iW.  143.  Dtrj 
T.  Hillel,  3  Caina'  Sep.  30.  Marine  In*.  Coitipan]r  t.  Uniud  In*.  Con- 
pany,  9  Jehiu.  Stp.  18G.  Coolidge  t.  Glonceater  Msrina  loi.  Coni|MiDy,  IS 
Jbu.Sef.  iil.  Hunmond  *.  Emm  Fir*  tnd  Marina  Ina.  Campui7,4 
Matan't  Sep.  196.  So,  in  die  c«m  of  a  morvage  of  a  ihip  whiitt  >t  saa. 
•nd  pDBunion  taken  nndet  il,  tba  accraing  fraighl  perMt  to  the  mortficcs. 
■I  incident  to  the  afaip.    Dean  t.  H'GUo,  19  B.  Moon,  IBS. 

•  3  Bimry  Bf.  437. 

i  S  MauU  f  Selu.  79.  B.  C.  affirmed  on  error,  3  Bnd.  4-  Bing.  379. 
In  this  cau  Ibe  underwriur  claimed  and  recorevd  the  entire  freight,  and  no 
dietinction  waa  made  between  the  freight  ariting  prior  and  tnbaequeni  to  the 
loM,  or  prior  and  labtaqnent  to  the  abandonnwat. 
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and  each  sut^ect  abandoned  as  for  a  total  losa,  it  waa  ad- 
jndged  that  the  abandonment  of  the  ship  transferred  the 
freight  as  an  incident  to  the  ship,  and  that  an  abandon- 
ment was  equivalent  to  a  sale  of  the  ship  to  the  aban- 
donee.' The  French  jnrisprudence  on  this  subject  has 
been  equally  embarrassing  and  unsettled.  The  ordi- 
nance of  1681  had  no  textual  regulation  relative  to 
freight,  in  cases  of  abandonment.  It  was  left  to  the 
decisions  of  the  tribunals,  and  they  denied  to  the  insu- 
rer on  the  ship  any  freight  for  the  goods  saved.  Yalin 
exposed  the  error,>>  and  maintained  that  freight  on  aban- 
donment, whether  paid  in  advance  or  not,  ought  to  go 
to  the  insorer.  In  1778,  it  was  settled  at  Marseilles, 
under  the  sanction  of  Emerigon,  that  freight  was  an 
accessory  to  the  ship ;  and  in  abandoning  the  ship,  the 
freight  acquired  during  the  voyage  went  with  it."  The 
ordinance  of  1779  followed  that  doctrine,  smd  declared 
that  acquired  freight  diready  earned  on  the  voyage,  was 
insurable,  and  did  not  go  with  the  ship  on  abandon- 
ment, but  that  the  future  freight  to  be  earned  on  tbe 
goods  saved,  would  go  to  the  insurer,  if  there  waa  no 
stipulation  to  the  contrary  in  the  policy,  saving 
the  wages  of  seamen  and  bottomry  *liens.  Tbe  *335 
new  code^  declared  that  the  freight  of  goods 
saved,  though  paid  in  advance,  went,  upon  abandon- 


■  Mr.  Saueit,  FtioeifUt  «/  IndtmUlf/.  406,  aftn  pring  u  inMtMtuic 
hUtoiT  of  ibe  ftognm  of  the  qaMtion,  CMicladei  lh»  ihe  ioniTer  mi  tha 
freight,  in  cue  nf  an  sbujdaDmeni  of  ihal  alio,  will  lUll  hnts  a  peraonil 
claim  OD  ib«  ownar  for  the  fiei^l  tabacqneotly  earned,  and  which,  bni  for 
the  abandoomept,  wonid  have  balonged  to  him.  Thaogh  the  deciaioD  of 
LmDi  and  United  Intarance  Conpanf ,  in  Naw.Tork,  utprt,  333,  n.  B, 
had  bsen  in  print  far  eighteen  or  twenty  yean,  it  Mema  to  haie  been  an. 
tirety  nnknown  to  the  English  contta,  and  to  Mr.  Benecke,  in  1834,  though 
ha  baa,  in  the  eaorae  of  hit  work,  raqaacked  the  local  laws  and  oTdinincca 
of  moat  of  the  petty  M  wel)  u  great  cammarcial  atalea  and  citiei  in  Enropc. 

b  On*,  liv.  3.  tiL  G.     Dea  JMtarancti,  art.  15 

■  BmrrigtH,  toma  iL  917 — 397. 
4  CM*  dt  Ctmmwit,  art  S8S. 
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ment,  to  the  inaurer  on  the  ship.  The  cnnstructioa 
given  to  the  code  by  the  Rrtyal  Court  at  Reones,  is 
183S,  ia  the  case  of  Blaize  v.  Compantf  of  General  Amt- 
ranee  at  Paru,  was,  that  the  future  freight  did  DOt  go  to 
the  insurer  on  the  ship,  but  only  the  freight  on  the  goods 
•aveci  and  already  earned  at  the  time  of  the  loss.* 

(S.)  Of  the  (uljatCment  of  partuU  lt»ie*. 

Iq  an  open  policy  the  general  rule  is,  that  the  actual' 
or  market  value  of  the  suhject  insured  is  to  he  estimated 
St  the  time  of  the  commencement  of  the  risk.  The  ob- 
ject of  inquiry  is,  the  true  value  of  the  euhjeci  put  at 
risk,  and  for  which  an  indemaity  was  stipulated ;  and 
the  question  of  total  or  partial  loss  does  not  turn  on  the 
estimated  valuet  in  a  valued  poliuy,  but  upon  a  view  at 
all  the  circumstances  attending  the  loss.^ 

There  are  two  kinds  of  intlemnily  that  may  lawful^ 
be  obtained  under  a  contract  of  insurance.  I'he  first 
is,  to  pay  what  the  goods  would  have  sold  for  if  they 
had  reached  the  place  of  destination;  and  the  vnlu« 
there  consists  of  the  prime  cost  and  expenses  of  ibe 
outfit,  the  freight  and  expenses  at  the  port  of  delivery, 
and  the  profit  Of  loss  arising  from  the  state  of  the  mar- 
ket. This  species  of  iudemniiy  puts  the  insured  in  tb« 
same  situation  as  if  no  loss  had  happened.     The  oib^ 


•  Bvulfiy  Paly,  torn*  iv.  397—417. 

k  Young  r.  Turing,  9  Maaniitg  ^  Grangtr,  593. 597.  60t.  The  quealioB 
wlielhat  ■  \om  be  tolai  or  pnrtial  ii,  whelhei,  in  ibe  eundiilon  of  (lie  rhip,  IIm 
owner,  ■■  ■  man  oT  fraAcnee  ind  diacieuon,  would,  under  [hr  circa nial*ne««, 
if  uniniu'ed,  have  (old  the  slirp,  or  hair  endcRTourrd  lo  j{«l  l>er  ofT  ind  i«> 
pair  her.  Doniril  t.  Yiiang,  1  Carr.  ^  M.  465  S.  P.  A  partial  iMt  H 
fivqaenllf  termed  a  pard'etiLir  avsrape,  in  diilinciion  fmtn  ■  fmrral  nvrnft, 
■nil  Mr.  Beneclie  Hya,  ihol  il  dcuuiu,  in  generil,  e<r»ry  iiind  of  eir'nac  M 
diroegr,  i>h<irt  or  a  loul  Iom,  and  Khicli  ii  to  be  bnrne  b;  rhe  praprirlor  of 
ihi  piniciilir  concern ;  end  he  saya  it  i*  ripremve,  and  oughi  lo  be  le- 
taiDed.    S  (MM  ^  Btntekt  an  Avtmgt,  bj  rUlUpt,  341. 
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klad  of  indemnity  13,  to  pay  only  the  first  cost  of  the 
goods,  or  the  market  velae  at  the  timb  and  place  of  the 
oommencement  of  the  risk,  and  the  expenses  iocuTred  ; 
and  this  places  the  msurad  in  the  situation  he  was  be- 
fme  he  undertook  the  adTCnture.*  It  annuls  the  specu- 
latiour  and  excludes  the  consideration  of  any  eventual 
profit  Of  loss.  The  first  kind  of  insurance  is,  in  the 
ojHoion  of  Mr.  BeQecke,i>  more  conformable  to  the  nature 
ofmercantile  transactions,  and  afibrds,  in  every  case, 
an  exact  indemnity  ;  hut  the  second  kind  of  in- 
surance *of  goods  is  the  one  in  practice  in  Eng-  *336 
land  and  other  commercial  countries.*! 

The  actual  or  niarket  value  at  the  port  of  departure, 
may  frequently  be  difierent  from  the  invoice  price,  or 
prime  cost,  and  when  that  happens,  or  can  he  ascer- 
tained. It  is  to  be  preferredii^  In  Qahn  v.  Broome,'  the 
invoice  price  was  adopted  as  the  most  stable  and  cer- 
tain evidence  of  the  actual  value ;  but  in  Le  Roy  v. 
Oniled  Insurance  Company,'  the  invoice  price  was  under- 
stood to  be  equivalent  to  the  prime  cost,  and  that  was 
commonly  the  market  value  of  the  subject  at  the  com- 


■  See  tapra,  374.  d.  b.  Harcheewaa  t.  The  MercbaDU'  Ina.  Co.  ]  Stbin- 
•>a-*£mt.  JI.498. 

k  3Vaatiw  «■  tht  PrindpU*  a/  hdtmnity  *■  Marimt  lamrmmce,  e.  1. 

*  Tbe  undsrwriun,  in  cmm  of  partUI  Ion,  luve  nolhini  10  do  with  re. 
■tola  or  contingent  loiaei.  The;  have  nothing  to  do  with  bottomrj  bondi 
Clven  lo  raise  money  for  repair*,  ibangh  they  mnet  bear  their  abara  of  (he 
eStta  eipensea  of  raiaing  the  money,  tu  part  of  the  partial  loa.  They  ara 
•at  bound  la  supply  funda  in  a  foreign  port  for  repairs.  They  are  aimply 
bouod  to  pay  the  partial  toaa.  Bradlio  t.  The  Maryland  Ina.  Company,  19 
Ptltr$.  37S.  In  Oriental  Bank  v.  Tremant  Ina.  Co.  4  Mtlcalf  R.  I.  it  waa 
heU,  that  intercit  ia  not  payable  on  a  policy  of  inaarance,  if  there  be  no 
•graemeni  lo  pay  inloreat,  or  the  ineurer  be  not  in  dafaoll  in  payment 

a  Soell  r.  Delawars  Tna.  Company,  4  Dallatf  Erf.  430.  Caraon  t.  Marin* 
1m.  Company,  3  Wiuh.  Cir.  Btf.  468. 

•  1  Jahnt.  Cat.  190. 
t1  hhM.E*^3^ 
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meacement  of  the  risk.  The  court,  id  that  case,  did 
not  profess  to  lay  down  any  general  rale,  but  they, 
oeverthelesB,  adopted  the  prime  cost  as  being  a  plain 
and  simple,  and,  generally  speaking,  the  best  rule  by 
which  to  test  the  value  of  the  subjecL  The  English 
Courtof  King's  Bench,  in  Utherv.  Hobie,^  pursued,  in 
efiect,  the  same  rule,  by  estimating  a  loss  on  goods  in 
an  open  policy,  at  the  invoice  price  at  the  loading  port, 
and  taking  with  thai  the  previum  of  insarance  and 
commisaioD,  as  the  basis  of  the  calculation.^ 

If  goods  arrive  damaged  at  the  place  of  destinatim, 
the  way  to  ascertain  the  quanUty  of  damage,  either  in 
open  or  valued  poUcies,  is  to  compare  the  market  price, 
or  gross  amount  of  the  damaged  goods,  with  the  maiket 
price  or  gross  amount  at  which  the  same  goods  would 
have  sold  if  sound.'  But  this  mode  of  adjust- 
*337  ment  affords  no  perfect  indemnity  *to  the  in- 
sured, for  be  has  to  pay  freight  for  the  goods  as 
if  they  were  sound,  and  which  &eight  he  cannot  re- 
cover of  the  insurer.  Various  expedients  have  been 
suggested  to  remedy  the  incoavenieoce,  and  the  true 
one  is  to  insure  the  sum  to  be  paid  for  the  freight  and 
charges  at  the  port  of  delivery.^ 

We  have  seen,  in  a  former  lecture,*  that  an  adjnst- 
ment  of  a  geiijgral  average  at  a  foreign  port  is  conclu- 
sive ;  and  it  is  equally  so  between  the  parties  to  the 
policy,  and  between  the  parties  in  interest  in  the  ad- 


*  13  £mI-*  Bdf.  639. 

k  Thu  is  ulmilted  in  the  Fnach  law  to  tfiM  all  ihe  indanmitr  that  waa 
atipnlatsd  bjr  tba  poliejr.  .Soalay  Paly,  tome  iv.  41,  43.  Tho  premiam  oT 
iiWDraDce  k  considarad  aa  part  of  the  *alBO  «f  the  good*. 

•  Lawia  T.  Rucker,  3  ^Krr.  £(p.  IIET.  Joboaon  t.  Shsddon,  3  £aU'f 
«(r;S81.    U*h»  T.  Nobla,  19  iiiA  639.    Btntekt  o»  Indtm^tj,  1M. 

t  Bt»tdu  am  Indtmmiiy,  17—96. 
*Js((,leo.47,p.344. 
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Tentore.*  It  is  the  rule  in  all  the  foreign  countries  for  tbe 
underwriter  to  be  bound  by  foreign  adjustment  of  gene- 
ral average,  unless  there  be  a  stipulation  to  the  cootraiy 
in  the  polio)r,  as  is  the  case  in  those  of  the  insurance 
companies  at  Paris.''  There  is  a  material  difference 
between  the  adjustment  of  a  partial  loss,  and  of  a  general 
average,  since  the  former  is  adjusted  according  to  the 
value  at  the  time  and  place  of  departure  of  the  vessel, 
and  the  latter  according  to  tbe  value  at  the  foreign  port.' 
And,  as  in  cases  of  partial  lossi  it  ia  to  be  adjusted 
upon  a  comparison  of  the  gross  proceeds  of  the  sound 
and  dunaged  goods,  the  underwriter  has  nothing  to  do 
either  ^th  the  state  of  the  market,  or  with  the  loss  on 
landing  expenses,  freight  and  duty,  accruing  in  conse- 
quence of  the  deterioration ;  for  do  premium  is  paid  for 
those  items,  and  all  other  modes  of  adjusting  particular 
average,  except  that  founded  on  the  principle  of  the 
gross  proceeds,  are  erroneous.^    In  settling  losses  uo- 


•  Though  tha  fbrelgii  uljiu(m«nt  be  concloiiTe  as  between  the  pirnei  to 
it,  fel  Ibe  pMj  to  whom  tbe  eoDtributioii  hie  bean  made,  ia  not  reatricied, 
in  his  claim  Dndartha  poUcjr,  10  iha  sum  apportioDed  ai  hia  ahare  of  the  loae, 
wben  it  iaila  aboil  of  a  complete  indemiiilr.  TfaoialoD  t.  United  Btalea  loi. 
Campanjr,  3  Fairfield,  IM. 

k  JUbUoy,  b.  3.  c.  G.  teo.  16.  1  Man.  Stp.  370.  5  Cwee'i  Stp.  63. 
Bnwch  en  I»dtnuutf,  331. 

•  1  SaMT^TM,  659.    Ord.  de  la  Jtfor.  tit.  Dh  FrtL  art.  6. 

•  Beaeeie  em  Indtmnity,  4!6, 437.  Id  tha  ai}jiuineDt  of  Ion  on  a  policy 
on  profila,  it  le  not  neeaaaarj  to  abew  what  the  profita  would  have  been  if  the 
loae  bod  not  h^ipaoed.  It  ia  aofficient  to  ahow  inlaren  in  tha  cargo,  and  tbe 
loM  tbereof  Tbe  lo«*  of  the  cargo  carciM  with  it  the  loae  of  the  profile, 
either  in  whole  or  in  part,  aa  tbe  caae  naj  be.  If  the  cargo  be  totaUy  loet, 
tbe  loae  on  the  policjr  OD  profile  ia  total.  If  partial  on  cargo  it  ia  partial  on 
jirofita,  and  to  the  aanMeitani.  The  eelsefi  on  what  ia  aaTed  oFlbe  oargo, 
ia  credited  to  the  inanrer  on  profile,  ea  well  aa  to  the  itmnrer  on  eergoi.  They 
annd  oo  the  aune  footing  pteciaely.  Henrickaon  t.  Margetsoa,  3  Eatl't 
Btr.MS,ti<M.  Barclay T.Couaina, 3 £e(f'<itqi. 544.  PatapecoIoa.Com- 
peuy  T.  Conlter,  3  Ptttr^  V.  S.  Sip.  399.  In  aome  of  the  Hew.York  poll, 
eiea,  ihii  ^rinclpla  )i  apeoially  racogniMd  by  tbeinliodnotioaaf  tbeelMMoin 
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der  the  memoranduin  in  the  policy,  which  declares  ar- 
tiotes  free  of  sverage  under  say  five  per  cent.,  if  a  par- 
tial loss  to  an  article  be  found,  on  survey  and  sale,  to 

have  been  five  per  cent.,  the  insi^r  pays  the 
*338    damages  and  the  expeiuei.    If  under  five  *per 

cent.,  be  pays  nothing,  and  the  insured  heart  tht 
ta^en$e».  The  expenses  are  like  costs  of  suit,  and  fall 
npoD  the  losing  pait^.  The  expenses  are  not  taken  to 
make  iip  the  five  per  cent.' 

If  extraordinary  expense,  and  extra  freight,  be  incur- 
red in  carrying  on  the  cargo  in  another  vessel,  when  tba 
first  one  becomes  diaabled  by  a  peril  of  the  sea,  the 


polieie*  on  profitt,  that  lit  jwluy  u  mt/wl  t»  tha  mmc  tetrage  and  hen^t 
«f  nlvage  a*  eargB, 

'  Bennke on  Indmnily,  i36.  Mr.BenGcke.inc.  9,bugone  into  pirlicn- 
Isr  cHkiilKUcma  on  the  mbject  of  the  idjiutment  of  particular  avenge,  on 
every  kind  of  eipenae  or  dtnusethort  ofa  totillosa,  and  applied  his  prinei- 
plea  to  almoBt  all  tha  vanel)>  of  eaaea  that  can  arise ;  and  to  hia  Incid  eiplam- 
liona  I  muat  refer  the  atudeat  for  a  moie  practical  knowledge  of  the  aobjael- 
The  (i*e  per  cent,  ia  lo  be  computed  upon  the  valuaiion  in  (he  policy,  after 
deduclitis  the  premiuin.  Bevetal  or  distinct  loeaea  happening  to  the  ship  tl 
different  timea,  are  not  to  be  added  to  make  op  the  five  per  canL  Brooke  y. 
Oriental  loa.  Company,  7  Pick.  959.  Diatinci  ancceaaiTe  loaaea  to  the  lUp 
eanaDi  be'added  togeihet  to  make  op  the  fiTe  per  cent,  though  ii  may  be 
otheraiae  aa  to  the  cargo.  In  the  one  caw,  many  trifling  loesea  may  fall 
within  the  oommon  wear  and  tear  of  the  ahip  borne  by  (he  owner;  but  in  tha 
other,  tha  entire  damage  cannot  be  aaceitained  until  the  cargo  ia  nnladed. 
Hid.  See,  nlao,  SlmiM  an  Aterage,  Sli.  Bmcke,  473.  But  in  ihe  caae 
ef  Donnell  v.  Colnmb.  Ins.  Company,  9  Sumner'e  Bef.  3GG,  a  different  >iew 
was  lakan  of  [he  anbjecl  nnder  the  menorandum  in  the  policy,  and  after  a 
thoreugh  examination  of  Ihe  Engliah  and  the  French  law  of  inanranci,  it  wm 
held,  that  if  there  be  BnceeeeiTe  Inaaes  on  the  efaip  or  cargo,  eacb  le«  thaa 
five  per  cent.,  bal  amounting  in  the  aggregate  to  more  than  five  per  cent., 
they  were  not  within  Ihe  exception,  and  were  lo  be  borne  by  the  inaanTi 
The  exception  of  all  loeaea  not  amouniing  lo  five  par  cent.,  meana  all  lonea 
during  Ihe  voyage,  aod  the  exoeptioa  appliea  to  all  loaea,  rjiadaii  gtntri*. 
below  five  per  cenu,  aod  nol  emounting  in  the  aggregele  lo  five  per  cent 
Mr.  Justice  Story  drew  the  eoiiclaaion  tb«t  there  waa  no  dietinction  in  tha 
inannnce  law  of  Europe,  between  the  aggregate  avertgea  of  the  whide 
voftga,  and  an  average  loaa  at  a  particular  period. 
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French  rule  is,  to  charge  the  same  upon  the  insurer  of 
tbe  cargo.*  This  queBtion  is  left  undecided  in  the  Eng- 
lish  law,  but  in  this  country  we  have  followed  the 
French  rule.i>  With  respect  to  leakage,  the  rule,  in 
cases  free  from  special  stipulation,  is,  that  the  insurer  is 
not  liable  for  waste  occasioned  by  ordinary  leakage,  and 
only  for  leakage  beyond  the  ordinary  waste,  and  pro- 
duced by  some  extraordinary  accident.  The  practice 
is,  to  ascertain,  in  each  particular  case,  what  amount  of 
leakage  is  to  be  <attributed  to  ordinary  causes,  or  the 
fault  of  the  insured,  or  bad  stowage,  and  what  to  the 
perils  of  the  sea ;  and,  in  pursuing  this  inquiry,  the  sea- 
son of  the  year,  the  nature  of  the  articles,  the  de< 
scription  of  the  vessel,  the  length  of  tbe  voyage,  *339 
and  the  stowage,  are  all  to  be  considered.^ 

An  adjustment  of  a  loss  cannot  be  set  aside  or  opened 
except  on  the  ground  of  fraud,  or  mistake  of  facts  not 
known.  It  is  only  yrtmo  fettM  evidence  of  the  claim, 
and  the  party  must  have  a  full  disclosare  of  the  circum- 
stances of  the  case  before  he  will  be  concluded  by  it. 
In  the  language  of  Lord  Ellenborough,  they  must  all  be 
blazoned  to  him  as  they  feally  existed.'  And  in  making 
tbe  adjustment,  in  the  case  of  a  partial  loss,  the  rule  is 
to  apply  the  old  materials  towards  the  payment  of  the 
new,  by  deducting  the  value  of  them  from  the  gross 
amount  of  tbe  expenses  for  the  repairs,  and  to  allow  the 
deduction  of  the  one  third  new  for  old  upon  the  balance." 


■  BtuniM,  lomv  i.  439—133.    Coit  it  Cmmvttt,  No&  391.  393. 

t  Humfonl  *.  Conimsrcitl  Ina.  Compin)',  5  /afau:  Stf.  963.  Besrie  *. 
SooreU,  4  Jalaa.  Ch.  Btp.  318.  DodgB  ».  Muins  In*.  Compsny,  17  Mtm. 
Sep.  411. 

•  PiiUipM  M  Innr^nee,  *oL  i.  346,  34T.  MUUr  m  Intirantt,  13S.  3 
Fdliji,  14.  80. 83.    Emtrigm,  toI.  i.  391. 

t  Dow  T.  Smiih,  t  Caiut^  Bep.  39.  Sheph«rd  t.  Chewtar,  1  Camft.  JV. 
F.Btp.ili.    Bwel  V.  Ltcr,  3  IViwit.  ilt]).  386. 

•  BnroeB  T.  Nai.  Iob.  CompiD)',  1  Cgv«n,  365.    8>nc«,  Ch.  J.,  in  Dickajr 

Vol.  m.  81 
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Id  England,  if  the  injury  be  BOStaioed,  and  tbe  repair* 
made,  when  tbe  Teuel  is  nev,  and  on  her  first  voyage, 
no  deduction  of  new  &r  old  is  made;  because,  the  ves- 
sel being  new,  it  is  not  supposed  that  she  is  put  ia  better 
condition  by  the  repairs.*  But  in  this  country  that  dis- 
tinction has  not  been  adopted,  and  the   deduction  of 

'  oaa  third  new  for  old  ia  made,  whethee  the  vessel  be 

I  new  or  old> 

The  insurer  is  liable  for  all  the  labour  and  expense 
attendant  upon  an  accident  which  forces  the  vessel  ints 
port  to  be  repaired  f  and  ia  consequence  of  the 
*340  general  permission  in  *the  policy  for  the  insured 
to  labour  for  tbe  recovery  of  the  proper^,  the 
iitsarer  may  be  rendered  liable  for  the  expenses  incorred 
in  the  attempt  to  recover  the  lost  proper^>  in  additioB 
to  the  payment  of  a  total  loss.'    It  has  been  a  question 


*.  New.Yatk  Idb.  Coi^iur,  4 Out  SU.  &o«ki*.(MmBl  InLConfuj, 
7  Fiek.  359.  Eagsr  «.  Allu  In*.  Companr,  14  aid.  UI.  See  tmpr»,  331. 
The  rule  ■pE>liw  e^nall]'  lo  Mcam-TeMoU  iosared  on  onr  iatenor  wilen. 
Wallaca  t.  Ohio  Ini.  Compur,  4  OAio  Btf.  981  In  Potter  t.  "Hie  Ooev 
liM.  Compu]',  CC.U.S.  Jtbe*.,  OotobM^  18)7, 3  Smhut,  97,  it  wn  IwH, 
that  in  caw  of  npein  to  dM  ihipi  b;  tbe  perih  ioiiired  egaiui,  the  dedoe- 
tioo  of  one  ihird  new  for  old  wu  apptiublo  onlj  to  the  laboaT  ind  mtteriili 
•aiplo;«d  ia  th«  Tapain,  aad  to  the  new  article*  pnidwaed  in  lian  of  iho«c 
Ion  oi  dutrof cd. 

*  Penwiek  t.  RoUnwni,  I  Danmn  ^  Uoii*,  8.    3  CS«rr.  f  Fmput  m, 

*  Dnnbain  t.  Coin.  loi.  Corapanf ,  1 1  Jthitt.  Btp.  315.  Sewail  t.  U.  S. 
In*.  CampBD^,  11  Pick.  90.  Temponr;  repaira  in  ihe  coune  of  the  TOfif* 
an  held  to  be  putieular  aTsiace  ;  but  other  lepain  ahroad,  from  itrict  dc- 
eeaai^,  to  enable  the  Teaial  lo  retuin,  and  which  becotne  naelee*  lUterwirda, 
■re  general  aTerage.    Btooka  t.  Oriental  Ina.  Company,  7  iUd.  959. 

■  Stiff  T.  Hiu.  Ina.  Conpaar.  1  M.Ultr'i  Lnia.  Bf.  804. 

*  1  CatMf-  Btp.  mi.  450.  7  /efa».  Btf.  6S.  434. 433.  4  Thaaf.  B^. 
367.  Emerigon  haa  taken  notice  of  this  elipnlatioo  in  the  Frntli*h  pofidaa, 
bj  meani  of  which  the  inanrer  ma;  become  chargeable  befood  Ihe  aaionni 
oThii  inbeeiipiian ;  and  there  ia  the  aame  Mipnlttion,  hj  which  tbcf  may  be 
BO  charged,  in  the  polkiee,  at  Antwerp,  Eonen,  IfMtlea  and  Botdeau  ;  and 
dtue  is  tbe  aame  clatiee  in  the  /erwala  giTen  by  Locoentna.  In  the  fom 
need  at  MtiMiUe*  theie  ii  no  eneh  claoao ;  and  wilboBI  aoah  nlawn.  and  ai 
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mocb  conteeeed  in  the  Frmcb  cribnnsb,  wbedier  tbe 
itminr  can,  in  cases  distinct  from  tb«  above  stipulation, 
be  held  chargeable  at  tbe  some  timeT  aod  coaralatiTGly, 
wTth  the  anMant  of  an,  arerage,  and  also  with  the  amount 
of  »  subsecpWBt  total  loss,  in  tbe  aaow  royage.  This  is 
said  to  be  oontrary-to  ati  principle,  and  the  elements  of 
tbe  cvatract ;  and  it  was  decided  in  the  CooA  of  Cassah- 
tien,  in  18]i!3,  after  great  StigBtiotf,  that  the  insurer  vas 
not  holden  beyond  tbe  amount  of  bis  subscription,  and 
lor  which  be  noeii^  a  pveoiiinn,  notwithstaadtng  the 
prior  partial  and  the  sobseqaent  total  loss.* 

(8.)  Oftke  ratun  t^pmnnm. 

Tbe  premitun  paid  bj  tbe  insured  is  in  coouderMion 
of  tbe  risk  ^riuch'tbeiainrerassames;  and  if  the- 
contract  of  *insuraiice'  be  void  ab  iinbo,  or  tbe  '34> 
risk  has  not  been  oemmenced,  ^e  inanred  is'  en^ 
titled  to  a  retom  of  pvenriuai.  IE  the  insurance  be  mad* 
wilhoitt  any  interest  whatsoever  in^  tbe  thing  insured, 
and  this  proceeds  diroi^h  mistake,  toisinformation,  or 
SD5<  otberintuwent  conae,  llie  premiam  is  to  be  pstamed. 
Bo,  cftbe  inaurance'  be  made  with  ahorC  interest,  or  fbr 
moce  than  the  real  interest,  tliere  is  to  be  a  eatable  re- 
tom of  prsiqiuin.    Iftbe  risk  baa  not  been  run,  whether 


(  ganenl  rale,  th«  inmrer  u  not  cbu^Bblo  befMid  bis  anbaoriptioD.  Bui 
wiibnichaspeciUeUuM,  TBliotad  BtnerifoD  boib  tgne,  that  iba  «ipMii» 
mtui  be  boma  by  the  itunnr,  Ihougb  il  go  bejond  lbs  effect*  racoTend. 
ThisihoweTGr,  ia  denied  brBaulay  Pitf,  wboinsiaia  that  theaumanbacribad 
timitt  all  eUim  npan  the  insurer.  1  Emmgan,  484  3  ibid.  200—913. 
Talia'a  Cam.  tome  iL  99.  Smlay  Palg,  tome  iv.  SIS,  313.  In  aome  of  oar 
American  policial,  tfaa  alipulation  is,  that  tbe  aiaured  may  labour  and  traTel, 
for,  in  and  ibont  the  aifeguard  and  recovery  of  the  property,  te  the  chmrga 
vkree/lb  iniwert  will  eantribute,  aeeording  la  tit  rate  and  guantUy  of 
tkt  turn  intared, 

*  Kennet  t.  La  Compacnie  Royal  D'Aaanrance,  reported  in  (be  /sttrse/ 
i>  CMMlien,  1833,  and  qnoted  at  large  in  B«Ja)t  Paly,  loroa  ir.  519—539, 
and  tee,  tiao,  Hid.  373— S76. 
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it  be  owing  to  the  fault,  pleasure  or  vill  of  the  insured, 
or  to  any  other  cause,  the  premiuni  must  be  returned, 
for  the  consideration  for  which  it  was  given  fails."  If 
the  vessel  never  sailed  on  the  voyage  insured,  or  the 
policy  became  void  by  a  failure  of  the  warranty,  and 
without  fraud,  the  policy  oever  attached  ,  but  if  the  ride 
has  ODce  commenced,  though  the  voyage  be  immedi- 
ately thereafter  abandoned,  there  is  to  be  no  return  or 
apportionment  of  premium.  And  if  the  premium  is  to 
be  returned,  it  is  the  usage  in  every  country,  where  it 
is  not  otherwise  expressly  stipulated  in  the  policy,  for 
the  insurer  to  retain  one  half  per  cent,  by  way  of  in- 
demnity for  his  trouble  and  concern  in  the  transaction.^ 
The  insurer  retains  the  premium  in  all  cases  of  actual 
fraud  on  the  part  of  the  insured,  or  his  agent."  So,  if 
the  trade  be  in.  any  respect  illegal,  the  premium  cannot 
be  reclaimed.'  If  the  voyage  be  divisible,  there  may 
be  an  apportionment  of  the  premium ;  and  if  the  risk  as 

to  the  one  part  of  the  voyage  has  not  commenced, 
*343    the  premium  may  *be  proportionably  retained. 

But  the  premium  cannot  be  divided  and  appor- 
tioned, unless  the  risks  were  divisible  and  distinct  in 
the  policy.  If  the  voyage  and  the  premium  be  entire, 
there  can  be  no  apportionment.  It  is  requisite  that  the 
voyage,  by  the  usage  of  trade,  or  the  agreement  of  the 
parties,  be  divisible  into  distinct  risks ;  and,  in  that  case, 


■  Trrit  T.  Fletchsr,  Cttap.  Rtf.  G66.  Lonuns  t.  Thotnlinsaa,  Dng-  Eif. 
SB5.  B  TtrmSep.  15G.ar;.  Hulmea  t.  Union  In*.  CinB|W[ij,3/aiMi.  Cu. 
339.    Taylor  v.  SnmDer,  4  Man.  Btp.  56. 

t  Emtrigm,  tome  ii.  154.  9  PkilUpt  oh  Innmet,  59G.  Cadi  dt  Qmu 
mtra,  an.  349.    HeDdricki  r.  Com.  Int.  Company,  B  Jehu.  Stp.  1. 

*  Tylar  t.  Ham,  Park  on  iHtanact,  385.  Cbapman  t.  Fnaar,  ibnMl 
•n  Znncranee,  6SS.    Hayt  *.  Gilman,  8  JtTaat.  B.  336. 

i  Blirch  T.  Abel,  3  Btt.  ^  PuU.  35.    Van  Dyck  v.  KewitE,  I  jSmT*  M*f. 


ny  Google 


I4c  XLTIU]  OF  PBSaONAL  PROPERTY.  34a 

if  DO  risk  has  beeo  run  as  to  ODe  part,  there  may  be  an 
apportionment  of  premium.* 

The  French  code  provides  for  the  apportioament  of 
premium,  in  the  case  of  an  iosuraoce  on  goods,  when 
part  of  the  voyage  has  not  been  performed.**  M.  Le 
Baron  Locre,  in  his  commentary  upon  this  article,  vin- 
dicates it  by  very  ingenious  reasoning,  which  M.  Boulay 
Paty<  thinks,  however,  does  not  remove  the  difficulty ; 
and  he  contends,  that  such  a  provision  is  contrary  to  a 
principle  of  the  contract,  that  when  the  risk  has  once 
commenced,  the  right  to  the  entire  premium  is  acquired. 

IV.  Cffthewriteniminnirancelaiu. 

I  have  now  finished  a  survey  of  the  leading  doctrines 
of  marine  insurance,  which  is  by  far  the  most  extensive 
and  complex  title  in  the  commercial  code.  There  is  no 
branch  of  the  law  that  has  been  more  thoroughly  inves- 
tigated, and  more  successfully  cultivated  in  modem 
times,  not  only  in  England,  but  upon  the  European  con- 
tinent. Maritime  law  in  general)  partakes  more  of  the 
character  of  internationELl  law  than  any  other  branch  of 
jarisprudeoce ;  and  I  trust  I  need  not  apologize  for  the 
free  use  which  has  been  made,  for  the  purpose  of  argu- 
meni  or  iUustradon,  not  of  English  authorities 
(mly,  •but  of  the  writings  of  other  foreign  lawyers,  *S4S 
and  the  decisions  of  foreign  tribunals,  relative  to 
the  various  heads  of  the  law  merchant.  I  am  justified, 
Dot  only  by  the  example  of  the  most  eminent  of  the  Eng- 
lish lawyers  and  judges,  but  by  the  consideration,  that 


•  SiBTeoMHi  T.  Sooir,  3  Burr.  Stp.  1237.  Long  r.  Allan,  MitrtAaU  an  ht- 
mrmet,  BtiO.  Donaih  *.  Ini.  Company  of  North  Ame[fc«,'4  Dallas  Stf. 
463.    C^enT.Finmen'iIni.  CompuT,  19  Jsiiu.  S«p.  114.    3PiiUtfa«ii 
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Ae  taw  meiebMit  is  part  of  the  Eaiopeao  lav  of  na- 
tions, and  gronoded  upon  priaciplee  of  univetsal  eqoiOf  ■ 
It  perradei  every  where  the  iiutitations  of  that  vast 
oombimtion  of  Chriatiaa  ostioDg,  which  coDstUotes  one 
oomtDQnity  for  commercial  pnrposes  and  social  intM- 
oonrse;  aai  the  ioterchaogtt  of  priDci[deB  and  spiiit 
and  literature,  which  that  iDteroourse  produces,  it  now 
wiH^mg  wonderful  improTemeots  ia  the  moral  and  po- 
litical ctMidition  of  tl»  bomaa  race. 

The  general  principles  of  insurance  law  rest  on  solid 
ftpundatioDS  of  justice,  aod  are  reoommeDded  by  tlieir 
pablic  utility ;  and  yet  it  is  a  remarkable  fact,  that  none 
of  the  nations  of  ontiqoi^,  though  «Hne  of  them  were 
veiy  commercial,  and  one  of  them  a  great  maritime 
power,  appear  to  have  used,  or  even  to  have  be«i  ac- 
qoainted  with  this  invaJuiUile  contract*  It  was  equdly 
a  stranger  to  the  early  maritime  codes  compiled  on  tbe 
revival  of  arts,  learning  and  commerce,  at  the  conclu- 
sion of  the  middle  ages.  The  Cotuolaa>  del  Mare,  tbe 
laws  of  Oleroo,  and  the  laws  of  the  Hanseatic  Associa- 
tion, were  all  silent  upon  tbe  sabject  of  the  ctmtract  of 
insoranee.     Tbe  first  dlnuon  to  it  is  said  to  have  been 


wM  not  (9  bo  £wiid  in  the  B^hmhi  law,  tbvmh  •onw  cnoei  of  it  hm  Imm 
■appoaed  to  b«  perceived  ui  the  Roman  Kiatorr.  Byni,  Qrtatt.  J,  Fti,  lib. 
1.  c.  31.  Smerigea,  itt  Am.  fret  John  Doer,  Eaq.  haa  reoantlr  beatow«d  a 
iMiaed  ezaaainatUw  and  aUe  afgaaMll  ofcm  Aa  qmadoo,  whaAcr  laaihn 
JMorMM  WM  knovB  lo  Ae  aacienla,  and  he  giiei  atron(  praaumptiM  rw- 
eona  in  favour  oftlie  naa  of  thatinaanoce  among  iheRomaDa.  SeehbPri- 
tintitmy  L*etwn  U  t  Cttofm  e/£ce{BrM  a*  JUaritu  lunrtnce,  Nae.Ttrt, 
1644,  and  wliieh  now  conatitutea  the  fint  Iiecinre  of  tbe  Introdnciory  Die. 
cmvas  to  Ilia  gieai  wotk  on  TAe  Lev  >>4  iVacttw  ^  JCviM /MWWMee,  vol. 
i.  edit.  New- York,  lUS.  If  he  dumid  fintaik  ib«  ealMinn  woik  whiek  bt 
it  eugased  in  prepanag  for  the  preaa,  (aad  id  wUok  I  wiafa  Mm  evetr  W- 
courefsmsnt,)  be  will,  judging  from  hia  known  erodilion  and  talenW,  ■■  well 
aa  Iran)  tha  aanple  befare  na,  give  lo  ihe  publio  4  tcauiaa  of  -nii.mtiiij  it. 
aearcb,  akitiiil  criliaina  kad  conanaunata  ahilitr. 


ny  Google 


Lee.  XLvni.]  OF  PStSONAL  PROPraTY.  S48 

made  is  the  latter  part  of  tlie  fiwrteentfa  centary,  and 
where  we  Bboald  not,  at  that  early  age,  have  first  ex- 
pected to  find  it :  in  ibe  laws  of  Wisbay,  compiled  in 
the  TentODic  language,  oo  tbe  bleak  shorea  of  an  island 
in  the  middle  of  the  Baltic  sea.*  It  is  so  nece»- 
isry  a  contract,  that  YaJin  conclndes,  "iiiaritime  *344 
oommerce  cannot  well  be  saetained  without  it, 
Sox  no  prudent  ebip  owner  would  be  willing  to  risk  his 
own  Ibrtuoe,  and  that  of  others,  on  an  nnprotected  ad- 
venture  at  sea.  The  basineas  of  uncovered  navigation 
or  trade  would  be  spiridesB  or  presumptuous.  The 
contract  of  insurance  protects,  enlarges  aad  stimulates 
maritime  commerce;  and  under  its  patronage,  and  with 
the  stable  security  which  it  afibrds,  commerce  is  con- 
ducted with  iminense  means  and  UDparalleled  entel^ 


■  Tbe  allDaion  to  mariiia  iiaiinnoa,  in  uL  66  c^tha  Lav*  a/  WMmy,  ii 
■o  obtoiire  or  cqnivocel,  Ibit  tbs  taan  celebrated  joriMi  htTi  differed  in 
opinioa  as  to  the  originaf  ibacoDtncl.  Cltirae,  in  hii  conimenlary  od  thai 
article  of  ibe  Latnef  Vitbay,  appliea  ii  diteeUr  to  iatunooBa ;  aad  he  had 
Hadied  that  EonpUatioii  ifaoronghl]',  for  he  tranalaied  it  into  French,  from  tbe 
oM  Qeiman,  or  TWeayw  langnage,  in  which  A*  eods  bad  been  pteeerred 
lohiadar-  In  tbe  celleclionofSrai.«M,pabliiriied*tLoadan,  under  Qneen 
Anne,  (he  wticle,  a*  tranalaied,  appliea  (o  nuina  inanranee.  Emerigon, 
alM,  in  the  preface  to  hii  treatiae,  fivea  that  conatiaelian  lo  the  article,  and 
be  tod  Cleirae  are  great  aathoribea  on  [he  point.  On  the  ortier  hind,  Emait- 
goB  admit*  ihat  Bij'^eDaiu,  Aiualdiii  Grbalinni  and  Caiaregii  wonid  not 
allow  that  die  n*a  of  ioauraoeei  was  introdDced  into  oommerce  until  lowatdB 
tbe  fifteenth  cenloir;  and  Talia  iotiinatea,  that  the  contract  of  maurance 
came  from  tbe  Italian*,  and  paned  from  them  (o  ibe  Spaniard*,  Datch  and 
oibei  commannal  nationa.  Halfnei,  **  eariy  a*  1S93,  need  tbepraeiiea  of 
iiMDranoe  from  Clairiiat  Cvaar  to  the  inbabitamu  of  Olaroa,  and  ihcn  lo 
Antwerp  and  LoDdon.  Cbfrac**  Ut  Ui  tt  Cmlaaua  dt  la  Jkbr,  156. 
JHalynn'  Lti  Mtreataria,  pan  1. 105.  Buur^iK,  Trnti  it*  Am.  Fret 
FaJ(ii>>  Om.  toBM  U.  97.  Brnckeiahoeck  did,  ha  had  no  eiidenee  ihat  (lie 
ciwtrBct  of  inaoranca  waa  in  use  in  Holland  in  tha  fifteenth  centnir,  thengh 
be  ibond  it  to  have  been  in  eatabliabad  u*e  bf  tbe  middle  of  tbe  followinc 
caotorj.  QiMtat.  }■  Prn.  lib.  4.  o.  1.  Mr.  Doer,  (e«  /■atrence,  4*-i  *°1'  >■ 
38-^,;  after  a  eriiiul  examination,  conolndee  that  marine  inanranee  fnat 
cams  into  nee  id  Iialr  at  the  cloae  of  the  IStb,  or  befiBning  of  the  IStb  cen- 
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3   «-•       prise,  over  every  sea  and  to  the  shores  of  eveiy  conn- 

^     J        ^>  civilJzed  uid  barbarous.     Insurers  are  societies  of 

"^  ^       capitalists,  who  are  called  by  their  business  to  study, 

«.    ^1.      with  profound  sagacity,  and  with  exactness  of  calculap 

J    ^      tion,  the  geography  and  navigation  of  the  globe,  the 

'  T«     J^       laws  of  the  elements,  the  ordinances  of  trade,  the  prin- 

^    ^  ciples  of  international  law,  and  the  customs,  pro- 

j  •34S     ductS)  character  and  institntions  of  every  *caua- 

J  try  where  dde  waters  roll,  or  to  which  winds  can 

1^  waft  the  flag  of  their  nation.* 

^  Many  of  the  states  and  great  commercial  cides  of 

Europe,  in  the  early  periods  of  modern  histoiy,  made 

and  published  ordinances  relating  to  insurance,  and 

most  of  them  have  been  collected  in  Magau'  Ettay  or 

Inntrance,  published  in  1766.     The  most  important  of 

tttty.  D«n  Anttniait  Otpnuny,  in  hii  Hittery  afiht  Cammact  ofBarctlma, 
rararred  la  in  M^CulUey*  Dietiauani  «f  (kmrnrrc*,  ul  Imuranee,  givei  an 
ontinuice  in  Bptniah  ralali*a  lo  iQiurance,  tnued  by  the  n»giitnt«a  of  ihil 
city  in  1436.  Thii  ii  done  more  e&ecluiUy  bf  Doer,  in  hie  work  on  Inm- 
rancr,  loL  i. 34,35,  and  in  iha  App.  roTot.  ii,.forhe  giTeiaaEngliah  trsnala- 
tioa  of  ibe  oidioance.  Barcelona  mnal  therefore  be  mgufdad  aa  ihe  biilh 
place  of  Ihe  eailiaat  ordiaance  on  ihe  aubjeel  of  tnarioe  iaeuraace. 

*  The  French  tairyera  have  deacribed  the  contract  oTiDauraDcB  Id  atronf 
and  eloquenl  languaga.  C'eit  «tu  tipeee  dt  jtu,  laid  Bmerigon  tralr  and 
fraxelr  ;  f  ui  txigr  btoueoup  it  jinidtiKt  J*  la  fart  ii  ccmr  qai  ^y  adam- 
■ml.  II  ftut  fain  Paaalytt  4tt  katarda,  tt  pamaitr  la  aavtet  dn  eatad 
dtt  frababilititi ;  prhuir  U*  levriU  da  la  nicr,  it  ewux  dt  la  mavnaitcfai; 
»t  pat  ftrirt  de  vkc  lea  taa  innliUa  rt  txlraardimairtt ;  coMbincr  U  lamt.  It 
eampartr  oeec  U  Mux  drt  friaita,  et  jugrr  fuel  aera  ItrtauUat  JaFtnatwMt. 
But  thB  French  connaellora  of  atate,  Meesn.  Correlto,  B^anen  and  Haiel, 
in  thair  report  lo  the  lefialatiTe  bod^,  on  ihe  Bih  Saplembcr,  1807,  declatcd. 
that  Ct  beau  eontrat  rat  It  lubU  ptvduit  du  gtait  dt  fianMt,  tf  It  prtmitr 
garanl  da  cimmiret  maritiiat.  IS  a  cantalti  Itt  laiaaiu;  il  a  porli  ait 
rtgarit  tar  la  tatr  i  il  a  inltmgi  ct  terrible  ilirttnt ;  il  m  a  jiigt  Fiaeam- 
Itance  ;  il  an  a  praamfi  Ua  aragat  l  il  »  ipii  ta  paUliqtiti  il  a  raeeiMM  la* 
parte*  tt  Ui  c6Ui  de*  dmx  maadea ;  ila  lent  laumia  a  dt*  tmUuia  aavant,  i 
det  tlitarita  appraximatiata,il  iladil  aatamaureaiit  kebih;  auntaigalelK 
iMrtpide .'  etritt ilyadt*  dttaatraa  tw  la^utlt  Fhumamiti  w  pttU  fw 
gemiri  laaia  qtimmt  d  vatrt  farlunt  aUt;fraMeaataltaauT*,dipltytmTatr* 
aaUviii  it  oetrc  indHUrii :  Jt  Me  el>*rgi  di  aaa  riaqai*. 
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tbese  compilations,  were  the  ordioaDces  of  Barcelona^ 
fiilboa,  Florence,  Genoa,  Antwerp,  Rotterdam,  Amster- 
dam, Copenhagen,  Stockholm  and  Eonigsberg,  as  well 
as  royeil  ordioaDces  of  the  kings  of  France,  Spain  and 
Portugal.  They  are  authentic  memoriab  of  the  pros- 
perity of  commerce,  and  evidence  of  the  early  usages  in 
respect  to  a  contract  governed  by  general  principles  of 
policy  and  justice.  We  may  also  refer  to  the  decisions 
of  the  Rota  of  Genoa,  (of  which  so  much  use  is  made 
by  Roccus,)  to  show  how  early  and  extensively  insu- 
rance questions  became  a  source  of  litigation  and 
topic  of  discussion  in  the  courts  of  justice.*  But  *346 
without  dwelling  upon  these  historical  views,  my 
object  at  the  close  of  this  lecture  is,  merely  to  direct  the 
attention  of  the  student  to  the  character  and  value  of 
the  most  distinguished  works  which  have  elevated  and 
adorned  this  branch  of  the  law. 

The  earliest  work  extant  on  insurance,  is  the  celebra- 
ted French  treatise  entitled  Le  Guidon,  It  was  digested 
and  prepared  some  centuries  ago,  by  a  person  whose 
nfune  is  unknown,  for  the  use  of  the  merchants  of  Rouen. 
It  was  published  by  Cleirsc  in  1671,  in  his  collection 
entitled  Let  U$  et  Coutames  de  la  Mer;  but  it  was  a  pro- 
duction of  a  much  earlier  date,  and  it  contains  decisive 
evidence  that  the  law  of  insurance  had  become,  in  the 
sixteenth  century,  a  regular  science.  Emerigon  viewed 
it  as  containing  the  true  principles  of  nautical  jurispru- 
dence, and  valuable  for  its  wisdom  and  for  the  great 
number  of  principles  and  decisions  which  it  contained ; 
and  when  Cleirac  gave  to  the  world  his  revised  and  cor- 


■  ThoM  daeiaions,  aodw  Iha  titla  of  Dteaianu  Bata  Gatitm  it  Mtrem- 
Mrs,  are  conUiiisd  in  the  Tolnmitiou  compiUtiun,  which  includes  the  woifca 
cf  Santama  sod  at  SlneebB,  and  wu  publiahed  at  Amaurdua  in  16Gt. 
Tiw7  anooni  to  two  handiad  and  Gfwen  deeiaionB,  and  naiir  of  them  ralaia 
TO  iuauance  quoationa,  and  thejrieulMl  priaeiplea  which  (orem  at  Ihii  da;. 
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rected  edHioD  of  tlie  Xc  Qtidon,  he  regretted  that  be 
waa  mat  ehh  to  rescue  from  oblivion  tbe  name  of  an  au- 
thor who  had  conferred  signal  honour  on  hia  coastry* 
bj  the  merit  aitd  solidity  of  his  prodoction,  though  it 
wanted  the  taste  and  elegance  of  later  ages.* 

The  treatifte  of  Roocns  on  inaarance  has  been  univer- 
sally regarded  as  a  text  book  of  great  authority.  He 
was  an  eraineat  civilian  and  judge  at  Naples,  and  pub- 
lished hia  work  in  1656;  and  Mr.  Ingersoll,  tbe  Ameri- 
can translator,  perceives  an  analogy  between  the  trea- 
tises of  Roccna  and  Littleton's  tenures.    That  analogy 

does  truly  exist  in  the  sound  logic,  admirable  pre- 
*347    ciaion,  and  vast  power  of  compression,  *wludi 

are  displayed  throughout  his  woiks.  He  made 
free  use  of  the  treatises  of  SaDtema  and  Btraccha  on  in- 
BurBoce  law,  and  gave  authori^  to  those  very  credita- 
ble productions  of  the  latter  part  of  the  sixteenth  cen- 
tury.^ Bynkershoeck  has  devoted  the  fourth  book  of 
bis  Qiuationei  Juris  Prwad  to  the  contract  of  insurance. 
It  constitutes  a  large  treatise,  which  discusaes,  with  bis 
usual  freedom  of  thought  and  expression,  almost  every 


•  CIrirae'*  Pnf.  to  Zt  GmiMt. 

*  Tbt  trattiM  of  .SnitrrM,  a  PoitntnaH  liwror,  Dt  JmttMi  <f iawtwi  ■• 
i^fnuiimiiiu  Mtremtrnvm,  uid  the  lufsr  aad  IbUt  work  of  S^aecia,  id 
Ancon*,  St  Jwamratwinhw,  eqailly  nbonnd  in  rereraneea  (hTOUKhonl  tbe 
body  of  thsir  norki,  to  ihe  civil  lav  and  tbe  earlr  ciTiliuia.  The  laltsr  it 
«a>«DiiBllr  the  BToindwoik  ri'ilM  treatiMaof  Rvceaa,  and  f  si  both  StiaMka 
•■d  a*aiMaa  an  radelf  (ena«d,  br  Brnkanhoeck,  MMLbarbaroM  wriun, 
though  tber  were  familiar  not  onlf  with  the  Roman  law,  bat  with  ihe  Raiiiaa 
daasica.  EmerigoD  and  YaUa  make  free  ma  oT  the  worka  of  thoM  anthon, 
••  (hef  do  alio  of  the  eonnnercial  diaconiaea  of  Caiaregia,  who  ia,  wiihoni 
eonCiadictioD,  aa  Toliit  n]«,tCbM.  «w.  Oril  Fief.)  the  beat  (^  all  lh«  wiilcn 
whom  ha  had  anamaratad,  and  bo  bad  already  mentioned  Qeiiae,  Stncdiii 
Slfplmintitn,  Locceuna,  Euncka,  Peckioa,  Vnuiiu  and  WeTaten.  Caaa. 
refia  baa  alao  neeiied  the'  higfaeat  and  warmeat  aalogy  from  the  learned  and 
•loqneat  anthor  of  Ae  articla  Nol  IS,  in  iba  N*rtk  Jamitta  Btnttt,  toL 
mi.  3S3. 
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iiaporCiint  brafich  of  the  law  of  thai  coatract.  His  woifc, 
whidi  accaaioaally  refers  to  the  Roman  law,  is  alsMt 
eadrely  groaniled  od  Dutch  edicts,  and  judicial  ied- 
lions  io  the  courts  of  HoUaod.  It  is  essentially  a  c<A- 
leetion  of  reports  of  cases  adjudged  in  the  Dutch  coDrt*, 
and  I  do  not  per oave  that  he  ever  refers  to  the  decisioas 
of  the  Bota  of  Genoa,  or  to  the  vritingB  of  Santeroa, 
Stracchs  or  Roccus,  which  were  before  his  eyes.  Bucb 
reserve,  or  proud  disdain  of  foreign  iUustratioii  and  aid, 
detracts  greatly  from  the  scientific  character  and  liberal 
temper  of  the  work.  But  we  proceed  to  the  mention  of 
authors,  by  whose  learned  labours  the  utility  of  all  pre- 
ceding treatises  on  ioBurance  was  superseded,  and  their 
fame  and  lustre  eclipsed. 

'Yalin's  copious  commentary  iqion  that  part  of  *348 
the  ordinance  of  Louis  XIV.  which  relates  to  in- 
surance, is  deserving  of  great  attention,  and  it  has  udw 
fbrmly  and  every  where  received  the  tribute  of  the  high- 
est respect,  for  the  good  sense,  sound  learning,  and 
weight  of  character,  which  are  attached  to  his  luminous 
leflectioas.  Pothier's  essay  on  insurance  is  a  concise, 
peispicaoua,  accurate  and  admirable  elementary  digest 
of  the  principles  <^  insurance,  and  it  contains  the  funda- 
sietdal  doctrines  and  universal  law  of  the  contract. 
But  the  treatise  of  Emerigon  very  far  surpasses  all  pre- 
ceding woriu,  in  the  extent,  value  and  practical  apjdi- 
eation  of  his  principles.  It  is  the  most  didactic,  learned 
and  finished  production  extant  on  the  subject.  He  pio- 
fetsedly  carried  his  researches  into  the  antiquities  of  the 
maritime  law,  and  illustrated  the  ordinances  by  what 
be  terms  the  jurisprudence  of  the  tribunals ;  and  he  dis- 
cassed  all  incidental  questions,  so  as  to  bring  within 
the  compass  of  bia  work  a  great  portion  of  international 
and  commercial  law  connected  with  the  doctrines  of 
insurance.  In  the  language  of  Lord  Tenterden,  no 
subject  in  Emengon  is  discussed  without  being  ex- 
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bau9ted,  and  the  eulogy  is  as  just  as  it  is  splendid. 
Emerigon  was  a  practical  man,  who  anited  exact  know- 
ledge of  the  details  of  business  with  manly  sense  and 
consummate  erudition.  He  was  a  practising  lawyer  at 
Marseilles,  for  perhaps  forty  years,  and  the  purity  of  his 
private  life  corresponded  with  the  excellence  of  his  public 
character.  Valin  acknowledges  that  he  owed  some  of 
the  best  parts  of  his  work  to  the  genius  and  industry  of 

)'  that  eminent  civilian,  who  gratuitously  pressed  upon 
bim,  with  a  cordiality  and  disinterestedness  almost 
without  example,  a  rich  collection  of  materials,  consist- 
ing of  decisions  and  auiborities,  suitable  to  illustrate 
and  adorn  the  jurisprudence  of  the  commentary.  It 
would  be  difficult  to  peruse  the  testimony  which  Valin 
bas  so  frankly  borne  to  the  moral,  as  well  as  literaiy 
and  professional  accomplishments  of  Emerigon,  withoiU 
being  sensibly  touched  with  the  generosity  of  the  fri^id- 

ship  of  those  illustrious  men. 
[•349  *Since  the  renovation  of  tfae  marine  ordinaac* 
of  Louis  XIV.,  in  the  shape  of  the  commercial 
code  of  France  of  1607,  there  bas  arisen  a  host  of  com- 
mentators, such  as  the  Baron  Locr^,  Pardessus,  La^ 
porte,  Delvincourt,  Toullier  and  Boulay  Paty,  of  varioui 
and  unequal  merit.  The  treatise  of  M.  Pardessus,  on 
Commercial  Law,  in  five  volumes,  contains  a  neat  and 
excellent  digest  of  the  law  of  marine  insurance;  and 
though  he  has  not  enriched  his  work  with  citations  from 
the  text  writers,  or  with  references  to  judicial  decisions, 
it  contains  intrinsic  evidence  of  extensive  and  accunUe 
research,  as  well  as  of  clear  and  solid  judgment  Toul- 
lier, though  already  quite  voluminous,  bas  not  as  yet 
touched  on  the  commercial  code.  On  the  law  of  insu- 
rance I  would  select  and  recommend  Boulay  Paty,  as 
the  latest  and  best  writer.  He  bas  explained  and  illus- 
trated every  part  of  the  code,  but  devoted  nearly  half 
of  bis  voluminous  work  to  the  single  head  of  insnraace. 
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and  he  has  treated  the  subject  very  much  in  the  style  of 
Emerigon.  He  haa  trodden  in  his  footsteps,  adopted 
hia  copious  learning,  applied  his  principles  with  just  dis- 
crimination, and  gives  us  a  complete  treatise  on  every 
branch  of  insurance,  according  to  the  order,  and  under 
the  corrccttoD  of  the  new  code- 

The  first  notice  of  the  contract  of  insurance  that  ap- 
pears in  the  English  reports,  ift  a  case  cited  in  Coke's 
Reports,*  Eind  decided  in  the  31st  of  Elizabeth ;  and 
the  commercial  spirit  of  that  age  gave  birth  to  the  statute 
of  43d  Elizabeth,  passed  to  give  facility  to  the  contract, 
and  which  created  the  court  ofpolidet  of  attvranct,  and 
shows  by  its  preamble  that  the  business  of  marine  insu- 
rance had  been  in  immemorial  use,  and  actively  fol- 
lowed. But  the  law  of  insurance  received  very  little 
study  and  cultivation  for  ages  aAerwards;  andMr.Park 
informs  us  that  there  were  not  forty  cases  upon  matters 
of  insurance  prior  to  the  year  1766,  and  even  those  cases 
were  generally  loose  niti  pritu  notes,  containing  very 
little  information  or  claim  to  authority.  From  that  time 
forward,  the  decisions  of  the  English  courts  on  insu- 
rance assumed  new  spirit  and  vigour,  and  they  deserve 
to  be  studied  with  the  utmost  application.  When  Sir 
William  Blackstone  published  the  second  volume  of  his 
Commentaries,  Lord  Mansfield  had  presided  in  the 
Court  of  King's  Bench  for  nearly  ten  years ;  and  in  that 
short  space  of  time  the  learning  relating  to  marine  insu- 
rance had  been  so  rapidly  and  so  extensively  cul- 
tivated, that  be  concluded,  that  if  the  principles 
'settled  were  well  and  judiciously  collected,  tbey  *360 
would  form  a  very  complete  dtle  id  the  code  of 
commercial  jurisprudence.  Mr.  Park  (now  a  judge  of 
the  Court  of  King's  Bench)  took  the  suggestion,  and 
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pHfalished  his  S^Hem  of  the  Law  <^  Marine  Iiuttrancet  in 
1786,  and  be  bad  the  advantage  of  the  Isboura  of  the 
whole  period  of  Lord  Maasfield'a  judicial  life ;  aod  the 
decisions  are  collected  and  digested  with  great  copioos- 
nesB,  erudition  and  accuracy.  He  extracted  all  tint 
was  valuable  from  the  compilatioDs  of  Malynes,  M<41oy, 
Hagens,  Beawes  and  Weskett ;  and  he  bad  the  good 
sense  and  liberality  to  enrich  his  work  with  the  materi- 
als of  those  vast  and  venerable  repasibiries  of  coma3ei>- 
cial  learning,  the  L«  Guidon,  the  foreign  ordinances,  and 
tbe  writings  of  Roccus,  Bynkershoeck,  Valin,  Pbdiier 
and  EmerigoD. 

About  the  time  that  Park  pnblisbed  his  treatise,  die 
Elements  of  the  Law  rdtuing  to  Inntnauxt,  by  Mr.  Miller,  a 
Scotch  advocate,  appeared  at  Edinboigh.  He  evidently 
compiled  his  work  without  any  knowledge  of  the  con- 
tempiwary  puUication  of  Mr.  Pack ;  and  though  the 
English  cases  are  not  so  extensively  cited  and  exacnined 
by  him,  he  supplied  the  deficiency  \tj  a  digest  of  cases 
in  Scotland;  and  be  ^^lears  to  have  been  equally 
famiUGU  with  the  continental  civilians*  and  to  have  dis- 
cussed the  principles  of  insurance  wilk  uncommon  jodg^ 
aent  and  freedont  of  inquiiy.  Ksce  die  puUicadon  of 
Miller's  treatise,  no  work  appeared  ia  S<rotluid  on.  the 
subject  of  msurance,  until  Mr.  Bell  took  a  ooncise  view 
of  that,  as  well  as  of  ether  mantiiocr  contracts,  in  bis 
very  valuaUe  Commeniarin ;  and  hrstaaes,  that  since  the 
period  of  1787,  the  mercantile  law  of  Scotland  has  bean 
making  rapid  Btridea  tDwards^  mainrily. 

The  treatise  of  Paik  bad  passed  duoagh  five  editiiffir, 
when  Mr.  Marshall  pnblisbed,  in  1809,  bis  Tnotue  oa 
tie  Xow  t^Snmranee.  It  contains  a.  free  and  liberal  dis- 
coasioB  of  [»iQciples,  and  it  is  more  didactic  and  elemm- 
tary  in  its  instruction  than  tbe  work  of  his  prede- 
*361  cessor,  but  it  abounds  "with  citations  of  the  same 
cases  at  Westminster,  and  a  reference  to  tbe 
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SHne  teamed  aathor»  id  Fmace  and  lulj.  Mr.  Psik 
i»  eotitled  to  the  superior  and  lastiag  merit  of  beiDg  the 
artist  who  first  reduced  the  English  law  ofinflurance  to 
the  beauty  and  order  of  a  regular  science,  and  attracted 
to  it  the  rays  of  foreign  genius  and  leazniog.  The 
American  edition  of  Marshall,  by  Mr.  Condy,  is  greatly 
to  be  preferred  to  any  other  edition ;  and  even  that  im- 
proved work  is  now  in  a  considerable  degree  superseded 
by  Mr.  Fhillipa'  Trealue  on  the  Law  aflnturance,  the  first 
volume  of  which  wa^  published  at  Boston  in  1823,  and 
the  second  in  1834,  and  a  sew  and  improved  edition  of 
the  entire  work,  in  two  volumes,  in  1840.  This  author 
has  very  diligently  collected  and  ingrafted  into  his  work 
not  only  the  English  caaes,  but  the  substance  of  aU 
the  American  cases  and  decisions  on  insurance,  which 
had  been  accumulatiag  for  a  great  number  of  years.  Li 
that  view  it  is  an  original  work  of  much  labour,  discri- 
mination  and  judgment,  and  of  indispensable  utiUty 
to  the  proiession  in  this  countiy.* 

The  treatise  of  Mr.  fienecke,  on  the  Principla  of 
Indemnity  in  Marine  Luvrance,  may  be  considered  as  an 
ori^nal  work  of  superior  merit,  written  by  a  business 
^man,  on  the  most  useful  and  practical  part  of  the  law  of 
insurance.  It  contuns  great  research,  clear  analysis, 
strong  reasoning,  and  an  accurate  application  of  princi- 
ples, and  was  intended  for  the  use  of  the  merchant  and 
ship  owner,  as  well  as  of  the  practising  lawyer.    The 


■  la  1898  ■  new  TWaliat  ra  lie  Law  rtUting  Is  Itmiraaet,  by  Danid 
Smgkt*,  Btq^  of  lb«  inner  temple,  wae  pnbUthed  at  London.  It  goea  over 
the  same  (ronnd  already  fiillr  and  mfficicntly  occupied  bj  hta  two  emineai 
predeeaaiora,  Park  and  Hanball ;  and  with  veir  acanljr  reference  to  anjr 
breign  anlhoritieB,  it  citei  all  the  nodera  Engliih  caaai.  It  ii  a  ptain,  ml. 
ihodieal  and  consct  trealtae,  and  mml  be  *atuable  to  an  EDgllah  lawyer,  m 
/«r  a  it  kea  iiuorperaltd  isle  tie  toark  lit  nittanet  a/  ti*  ntmt  ieeitmu 
■■I  l«  btfomd  »  Ik  farmtr  morki.  Beyond  that  informttion,  (he  traatiaa 
M  entirely  anpeiflnoua. 
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work  was  the  result  of  much  study,  research  and  expe- 
rience ;  and  the  public  expectation  of  its  valoe, 

•362  from  the  well  known  character  and  ability  of  •the 
author,  had   been   highly  raised,    a  long  tiote 

before  the  publication.* 


•  The  liestiM  of  Hr.  Beoacke  wu  pabliihed  in  1824,  and  ;«i  in  Jacob- 
tn't  work  OQ  iha  Laai  of  the  Sea,  pabiisbed  at  Altoaa,  in  1814,  he  apaakt 
of  ihia  uealiae,  bf  its  title,  aa  being  in  propanlion  b;  a  maaier  hand.  TbSM 
tteallM  of  Mr.  Benecke  ta  aaid  to  be  imlj  an  ineonaidenble  portion  of  hta 
great  original  work  on  tmvmcf  mad  JUsrilimc  Lo*n*,  pnbliihed  at  Ham. 
bnrgh  between  1B05  and  1810,  and  tnnllated  in  Italtatt,  and  pnbliihed  at 
TrieBlein  1B3B.  It  is  (heraoateomprabenaiTBand  perfect  work  on  ineurancc 
and  nuritima  loana,  mjt  Hi.  "Dvat,  that  baa  ret  appeared.  Ltetun  *n 
ReprutnUtim,  135. 
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LECTXTBE  XLIX. 


HABITIH  B      LOANS 


The  contracts  of  botamry  and  retpondentia  are  mari- 
time loans  of  a  very  high  and  privileged  nature,  and 
they  are  always  upheld  by  the  Admiralty  with  a  strong 
hand,  when  entered  into  honafide,  and  without  any  sus- 
picion of  frand.  The  principle  on  which  they  are 
founded  and  supported  is  of  great  antiquity,  and  pene- 
trates so  deeply  into  it,  that  Emerigon  says  its  origin 
cannot  be  traced.  It  was  borrowed  by  the  Romans 
from  the  laws  of  the  ancient  Rhodians,  and  it  is  deeply 
rooted  in  the  general  marilime  law  of  Europe,  from 
which  it  has  been  transplanted  into  the  law  of  this 
country.  The  object  of  hypothecation  bonds  is  to  pro- 
cure the  necessary  supplies  for  ships  which  happen  to 
be  in  distress  in  foreign  ports,  where  the  master  and 
owners  are  without  credit,  and  in  cases  in  which,  if  as- 
sistance could  not  be  procured  by  means  of  such  instru- 
ments, the  vessels  and  their  cargoes  must  be  left  to 
perish.  The  authority  of  the  master  to  hypothecate  the 
ship  Emd  freight,  and  even  the  cargo,  in  a  case  of  ne- 
cessi^r,  is  indisputable.*  The  vital  principle  of  a  bot- 
tomry bond  is,  that  it  be  taken  in  a  case  of  unprovided 
necessity,  where  the  owner  has  no  resoiuoea  or  credit 


*  The  Ontimdine,  3  BA.  Aim.  Mtf.  340.  SC7.  The  Hero,  3  Dodt.  Btp. 
n.  CtM  of  the  Doke  of  Bedfoid,  2  Sogg.  A4m.  Sep.  994.  Vide  tupra,- 
n.  8a>  etoret,  paili«(il«1ir  for  iba  labetaieiKe  oT  panengen,  ere  ohjecn 
raboKiimrrbaad.    SHagg.Adm.  Stp.ZOi. 
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for  obtaining  oecessaiy  supplies.'  If  the  lender  knew 
that  the  owner  bad  an  empowered  consignee  or  agent 
in  the  port,  willing  to  supply  his  wants,  the  taking  the 

bond  is  a  fraud  ;  but  if  fairly  taken  under  an 
•364    ignorance  of  the  fact,  the  •courts  of  admiralty 

are  disposed  to  uphold  such  bonds,  as  necessary 
for  the  support  of  commerce  in  its  extremities  of  dia- 
Iress."  And  if  the  lender  of  money  on  a  bottomry  or 
respondentia  bond,  be  willing  to  stake  the  money  upon 
the  safe  arrival  of  the  ship  or  cargo,  and  to  take  upon 
himself,  like  an  insurer,  the  risk  of  sea  perils,  it  is  law- 
ful, reasonable  and  just,  that  be  should  be  authorized  to 
demand  and  receive  an  extraordinary  interest,  to  be 
agreed  on,  and  which  the  lender  shall  deem  commensu- 
rate to  the  hazard  be  runs." 

A  bottomry  bond  is  a  loan  of  money  upon  the  ship,  or 
ship  and  accruing  freight,  at  an  extraordinary  interest, 
upon  maritime  risks,  to  be  borne  by  the  lender,  for  a 


■  Vide  tnpra,  171.  The  degree  of  necewjlf  tb*t  irill  justify  the  ntuler 
in  taking  np  mane;  on  hatumuj  for  reptin,  and  ibai  will  jfuiUy  ibe  crediMr 
in  lending  it,  i*  exiunined  widi  great  learning  and  judgment  in  the  cue  of 
the  Ship  Fottiludo,  C.aTI.S.  ilfaM.,  AogUil,  1B38.  See  the  Late  Eeparltr. 
Tol.  i.  No.  5.    3  Samntr't  S.  228. 

k  The  Nelson,  1  Hagg.  Aikn.  Stp.  169.  Lord  aiowell,  in  ihe  case  of  ihs 
Orstiiudine,  3  Koh.  Aim.  Sep.  371, 379; 

•  For  the  historical  leamiag  on  the  salyGct  of  maritime  loans,  see  Dig, 
as,  3.  Dt  naatico famrt.  Codt,A.3i.  Ibid.  ByiA.  Q.  J.Pnv.\\\i.3.i>. 
16.  pp.  506. 509.  Smtrigan,  h.  t.  c.  1.  sec.  1,  hsa  collected  all  that  the  Ro- 
nan  lav  haa  «aid  on  the  subject  Tlie  spoeches  of  DemoBthenea  againil 
Zenothemii,  Apatarins,  Fhonnio,  Lacritua  and  Dionysodorus,  relate  to  the 
yianu*  nsHlicun  uf  the  Roman  law,  or  the  bottomry  contract  of  ihe  modem 
cotnmercia]  nations.  See,  in  the  Antriean  Jxritt,  No.  6,  p.  348,  an  account 
«(  mari^ma  loans  in  ancient  Athens,  lalien  from  the  irasliie  on  the  FmHk 
BeOJittHy  vj  Alktiu,  by  the  learned  Augustus  Boekh,  Orcek  Lecturer  and 
Professor  at  the  Uaiveniily  of  Beriin.  The  goods  were  generally,  and  sMns- 
time*  the  vessel  was  pledged  for  the  security  ofihelosn  with  maritime  inm- 
ML  See,  also.  Lord  Stowell,  in  the  case  of  the  Gtatiludioe,  3  Eat.  AiMi. 
Aip.  3S7.  The  Alesander,  1  I>Bda>ii*(  ^dm  £<^  378.  The  Augusta,  >Kd. 
983.    The  Hero,  9  ibid.  139. 


n,gti7cd3yG00glc 


Lm.  XLIK.]  of  personal  property.  354 

•pecific  voyage,  or  for  a  definite  period.  It  is  in  the 
nature  of  a  mortgage,  by  which  the  ship  owner,  or  the 
master  on  bis  behalf,  pledges  the  ship  as  a  securi^  for 
the  money  borrowed,  and  it  covers  the  freight  of  the 
voyage  or  during  the  limited  time.  A  reipondentia  bond 
is  a  loan  upon  the  pledge  of  the  cargo,  though  an  hypo- 
thecation  of  both  ship  and  cargo  may  be  made  in  one 
instrument ;  and  generally,  it  is  only  a  personal  obliga- 
tion on  the  borrower,  and  is  not  a  specific  lien  on  the 
goods,  unless  there  be  an  express  stipulation  to  that 
efiect  in  the  bond  ;  and  it  amounts,  at  most,  to  an  equi- 
table lien  on  the  salveige,  ia  case  of  loss.*  The 
condition  of  the  loan  is  *the  sale  arrival  ofAthe  *36d 
subject  hypothecated,  and  the  entire  principl«  as 
well  as  interest  is  at  the  risk  of  the  lender  during  the 
voyage.  The  bottomry  holder  undertakes  the  risk  of 
the  voyage  as  to  the  enumerated  perils,  but  not  as  to  '<i 

those  which  arise  from  the  fault  or  misconduc/  of  the  '~~  'T'  t, 
master  or  owner.  Quia  tti^uitime  periciilvm  navagi-  $tLJ-C>.ut.t 
tionii,  nucepit  perievhtm  fortuna  non  culpa*   '"the  money  ~, 

is  loaned  to  the  borrower,  upon  condition  that  if  the  "^  ' 

subject  pledged  be  lost,  by  a  peril  of  the  sea,  the  lender 
shall  not  be  repaid,  except  to  the  extent  of  what  re- 
mains ;  and  if  the  subject  arrives  safe,  or  if  it  shall  not 
have  been  injured,  except  by  its  own  defect,  or  the  fault 
of  the  master  or  mariners,  the  borrower  must  return  the 
sum  borrowed,  together  with  the  maritime  interest 


■  3  Black'!  dm.  459.  Bosk  v.  Fearon,  4  Eatt't  Stp.  319.  According 
to  Bmtrigan,  vol.  ii.  476.  SGI,  the  rrspoBdentia  leader  bu  a  litn  on  ifae  cngo 
of  ihe  borrover  on  boird ;  nnd  if  ibc  loan  be  for  (he  oniWBrd  and  bomeward 
TOfage,  ihe  lieoaflects  the  return  cargo,  being  tbe  proceedg  of  the  ODtward 
caigo.  B/  Ihe  foreign  law*  the  lender  on  Ttipandnlia  haa  ihe  pledge  of  the 
goodi  as  a  lecBiilr.  Folhier,  Bynkershoeck  and  Emerigon.  Abbatt  on 
Skipping,  5lb  Am.  edit.  Boslan,  I34G,  p.  197.  But  thii  is  not  the  Engliah 
law.  Btipendtntia  loans  have  been  diioaed  in  England  aince  the  atatnle  of 
19  Geo.  IL  c.  37. 
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agreed  on,  and  for  the  repayment,  tibe  person  of  the 
borrower  is  bouad,  43  well  as  the  property  pledj^d. 
This  is  the  definition  of  the  contract  given  by  Fotbier  ;■ 
and  it  was  takea  &om  the  Roman  laws,  and  haa  beea 
adopted  by  I^qaerigon,  and  be  says  the  defiaition  is 
given  in  nearly  the  same  tenas  by  all  the  maritiine 
juriatB." 

Money  may  also  be  lawfully  loaned  at  any  rata  of 
interest,  upon  the  mere  hazard  of  a  specific  voyage,  to 
be  mentioned  in  the  contract,  without  any  security  either 
upon  the  ship  or  cargo.  But  this  last  species  of  maj> 
time  loan,  depending  upon  the  event  of  the  voyage,  has 
a  tendency  to  introduce  wagering  and  usurious  con- 
tracts, and  it  has  been  restrained  in  England)  by  the 
statute  of  19  Oeo.  H.  c  37,  as  to  East  India  voyages. 
If  the  borrower  haa  no  efiects  on  board,  or  having 
some,  be  borrows  much  beyond  their  value,  it  will  afford 
a  strong  ground  to  suspect  fraud,  and  that  the  voyage 
will  have  an  unfortunate  end.<=  Such  loans  were  en- 
tirely suppressed  in  France*  by  the  m^ne  ordinance 
ofieSL.  They  were  considered  to  be  wagera.  in  the 
form  of  bottomry  contracts ;  and  it  was  declared  that, 

in  case  of  loss,  the  borrower  upon  goods  should 
•366    not  be  discharged  without  proving  'that  he  bad 

goods  on  board  at  the  time  of  the  ipsa,  on  his 
own  account,  to  the  amount  of  the  sum  Ient.<'  The 
same  prohibition  was  continued  in  the  commercial  code, 
and  the  loan  on  bottomry,  or  at  respondentia,  is  valid 
to  the  extent  only  of  the  value  of  the  subject  matter  on 


•  Cotttrat  d  Id  grotti,  d.  1. 

k  Emtrigon,  Traiti  da  Ontrati  d  U  frvMc,  e,  1.  mc.  S.    S  Xhgg.  A4»- 
Sep.  53.  ST.    Sioiy,  J.,  in  itis  cue  of  the  Bri^  Draco,  3  Skmtur,  186.  S.  P. 

•  Caaangit,  dia.  63.  d.  T.  Gaiden,  c.  19.  nc  10. 

t  Ord.  dt  la  Mar.  tiL  Dt*  gBntraU  i  gntit  avciUiU'e,  art.  14,    IhUL  art.  3. 
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w^ich  the  loan  is  efllbcted.*  Sei^eftat  Marshall  says,'' 
that  there  is  no  common  law  decision  that  sanctions 
snch  a  loan,  and  he  considers  it  to  be  a  gambling  con- 
tract. The  weight  of  authority  is,  however,  in  lavour 
of  the  validity  of  these  maritime  loans  where  nothing  is 
hypothecated."  The  lender  runs  the  risk  of  the  voy- 
age, and  receives  extraordinaiy  interest  by  way  of 
coinpensaticffl.  The  contract  is  not  asurious,  for  the 
principal  loaned  is  put  at  risk.^ 

The  general  rale  is,  that  the  power  of  the  master  to 
take  np  money  upon  bottomry  or  respondentia,  exists 
Mily  after  the  voyage  has  commenced,  and  is  to  be  exer- 
cised in  some  foreign  port  where  the  owner  does  not 
reside,  for  in  s^h  cases  only  is  the  hypothecation  pre- 
sumed to  be*  necessary."  But  it  is  not  indispensable  to 
the  validity  of  an  hypothecation  bond,  that  the  ship  or 
cargo  should  be  in  a  foreign  port.  The  law  does  not 
look  to  the  mere  locality  of  the  transaction,  but  to  the 
difBculty  of  communication  between  the  master  and  his 
owners.  If  forced  into  a  port  of  the  same  country  in 
which  the  owner  resides,  the  master  may  hypothecate 
the  ship  and  cargo,  in  a  case  of  extreme  necessity,  and 
when  he  had  no  opportunity  or  means,  or  it  was 
extremely  difficult,  to  communicate  with  the  own- 
ers.     Occasions    may  arise   in  which    the    different 


•  Cade  dt  Commeree,  an.  317. 

k  Condy'i  JdariltaH,  vol.  ii.  745. 

•  3  Blaek'4  Cam.  459.     MolUiy,  b.  9.  c.  10.  aec  13. 

•  SmrniB  V,  Gleeu,  I  Sid.  Rep.  67.  The  Tfne-Yari  SevUed  Statuiei,  »ol. 
i.  66S,  declire  void  nil  wager  contracu,  except  coniniew  on  botlomiy  or  rea. 
poodeniia.  See  mpra,  378.  Ii  ie  esieniial  that  ihe  principal  and  iatereal 
■hould  both  be  put  al  risk,  irtbe  iolerest  reserved  b«  more  tban  legal  interestr 
in  order  to  conslilale  a  botlomiy  contract.  Jenningt  r.  Tniorance  CompDny 
of  Pennsylvania,  4  Sinnriy'f  Rep.  944. 

a  Csndy'*  Marshall,  vol.  ii.  741.  b.  c.  Resde  v.  CommeTcial  Ins.  Com. 
panjr,  3  Johm.  Rep.  360.  1  Enterigon,  tome  ii.  434.  436.  Code  it  Com. 
mem,  art  391.  Lister  v.  Baiter,  Sir.  Eip.  695.  Ablntt  en  Shipping,  Sth 
Am.  edit.  193, 
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'ports  of  the  same  country  may  be  as  mach  sepa- 
rated and  cut  off  from  all  commanication  with  each 
other,  as  if  tbey  were  situated  in  distant  parts  of  the 
globe.* 

There  is  great  analogy  between  the  contracts  of  bot- 
tomry and  insurance.  They  are  frequently  governed 
by  the  same  principles,  though  each  of  them  has  a  cha- 
racter pecul^r  to  itself.  They  contribute  in  difierent 
proportions  to  the  facility  and  -  security  of  maritime 
commerce ;  but  the  immense  capitals  now  engaged  in 
every  branch  of  commerce,  and  the  extension  of  marine 
insurance,  have  very  essentially  abridged  the  practice 
of  such  loans.  The  master  cannot  hypothecate  for  a 
pre-existing  debt,-  and  the  necessity  of  the  loan  must  be 
shown  to  have  existed  at  the  time  it  was  made,''  and 
that  the  master  had  no  other  means  of  rising  the 
money  at  marine  interest ;  and  when  that  fact  is  estab- 
lished, the  misapplication  of  it  by  the  master,  without 
the  knowledge  and  assent  of  the  lender,  will  not  afiect 
its  validity.*  The  marine  interest  depends  entirely 
upon  the  risk,  and  therefore,  if  the  proposed  voyage  be 
abandoned  before  the  risk  has  attached,  the  contract  is 
turned  into  a  simple  and  absolute  loan  at  ordinary  legal 
interest.    So,  if  the  borrower  had  not  goods  on  board 


•  La  Yubel,  1  Dadan/i  Etp.  373.  See,  obo,  ihe  RbaduBBntbe,  I  Dti. 
ton't  Adm.  Stp.  901.    Ot«elar  t.  Witeriiouse,  19  Maint  S.  I. 

k  The  Brig  Hanter,  ITara'fficp,  !M9.  Dr.  Lnahington,  in  ihe  cus  of  the 
Ship  Vibelia,  ia  ihe  Eojliab  Admiralty,  in  December,  183B,  beld,  tint  when 
ihe  genenkl  character  o{  the  transaclioD  was  clearly  Uial  of  baltomry,  llM 
wbaie  wag  Co  be  prcaumed  to  be  of  the  eame  charocler,  unleaa  eipmaly  dii. 
proved  ;  and  that  it  was  cumpelent  for  a  foreign  merchaDl,  withoat  any  cl. 
preiB  agreenencat  all  for  a  baiiomry  bond,  lo  make  advabeea  an  tbeaeearity 
of  the  ahip  u  a  lieo  given  by  ibe  law  of  hie  own  counlry,  and  that  it  was  not 
neceseary  to  have  a  bollomiy  bond,  or  any  egreemeat  far  one,  till  tbe  ahip 
was  aboal  to  sail,     Th*  Late  Seporter  for  September,  1839. 

•  The  Jane,  1  Dadttm't  Brp.  461.  Emerigon,  tome  ii.  434.  Harry  t. 
The  Ship  John,  1  Wash.  Cir.  Sep.  SS3.     Viit  tupra,  163  and  171.  ii.«r^ 
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the  ship  to  the  value  of  the  sum  borrowed,  the  contract, 
in  case  of  loss,  is  reduced  ia  proportion  to  the  dimi- 
nished value,  and  the  borrower  is  bound  at  all  events 
to  return  the  surplus  of  the  sum  borrowed  with  the 
ordinary  interest.  The  maritime  interest  is  in  a  ratio 
to  the  maritime  risk  or  value  of  the  goods  shipped*' 
After  the  voyage  has  commenced,  and  the  loan  has  been 
for  a  moment  at  hazard,  though  the  vessel  be  shortly 
forced  back,  by  the  perils  of  the  sea,  into  the  port  of 
departure,  and  the  voyage  broken  up,  the  lender 
is  entitled  to  "his  principal,  with  the  marine  *358 
interest,  for  the  whole  had  been  put  at  hazard.^ 
The  same  principle  of  necessity,  which  upholds  a  bot- 
tomry bond,  entitles  a  bond  of  a  later  date,  fairly  given 
at  a  foreign  port,  under  a  pressure  of  necessity,  to 
priority  of  payment  over  one  of  a  former  date ;  not- 
withstanding this  is  contrary  to  the  usual  rule  in  other 
cases  of  security."  The  equity  of  it  consists  in  this, 
that  the  last  loan  furnished  the  means  of  preserving  the 
ship,  and  without  it  the  former  lenders  would  entirely 
have  lost  their  security,  and  therefore  it  supersedes  a 
prior  mortg&ge  as  well  as  any  other  prior  lien.''  The 
bottomry  bond  is  also  to  be  paid  before  any  prior  insu- 
rance,* and  it  supersedes  a  previous  mortgage  of  the 
ship.'  The  bottomry  bond  cannot  be  made  to  cover 
advances  made  upon  the  personal  security  of  the  bor- 
rower, and  not  upon  the  exclusive  security  of  the  ship ; 
but  taking  bills  of  exchange  at  the  same  time,  by  way 


^  Bmtrigmt,  Tiraili  itt  CtntraU  i  Ja  gnatt,  c.  6.  wc  1.     FnuUin 
Conpanr  v.  Lonl,  4  Ma»anU  Brf.  348. 
k  BauUy  Paly,  Cturt  ia  Drett  Com.  tome  iii.  74— 7G.  167—169. 

•  Tb«  Rhadimanthe,  1  Dadtou'i  Bep.  304.    The  Beaey,  ibid.  Ste9. 
Jtninlem,  3  Oaititen't  Sep.  350.    Cede  dt  Oammfrct,  art.  393. 

•  TbB  Sloop  tfuj,  1  Paine'i  Stf.  671.  S.  F.  ntpra,  175. 

•  BnUy  Paly.  (amB  iii.  33B.  333. 

'  The  Dnka  of  B«iUbrd,  S  Hmgg.  Adm.  Sep.  SM 
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of  collateral  eecurity,  does  not  exclude  the  bottonvy 
bpnd,  nor  dimioiBli  its  eoltdi^.' 

The  perils  which  the  lender  ob  bottomry  runs,  are 
usually  specified  in  the  bond ;  and,  according  to  the 
forms  in  commoa  uae,  Ibey  are  essentially  tbe  same  as 
those  against  which  the  uoderwriteri  in  a  policy  of  id- 
suraoce,  uodertakes  to  iodemnify.  By  the  French  lav, 
the  lender  can  insure  tbe  money  lent,  for  he  mas  tbe 
risk  of  it.  He  can  iasure  the  principal,  though  not  his 
maritime  interest.^  The  respondentia  bonds  in  Phila- 
delphia are  said  to  be  peculiar.     The  lender  is  entitled 

to  tbe  benefits  of  salvage,  and  is  liable  for  gene- 
*359    ral  *a(id  particular  average.     Tfaey  extend  to 

perils  by  fire,  enemies,  men  of  war,  or  any  other 
casualties.*  There  is  not,  in  respect  to  the  contract, 
any  constructive  total  loss.  Nothing  but  an  utter  anni- 
hilation of  the  subjept  hypothecated,  will  discharge  the 
borrower  on  bottomry.'^  The  property  saved,  whatever 
it  may  be  in  amount,  continues  subject  to  the  bypothe- 
cation.  Tbe  lender  can  look  only  to  what  is  saved ; 
and  if  that  be  not  equal  to  the  value  of  the  loan,  tbe 
lender  mutt  bear  the  loss  of  the  residue,  and  he  caooot 
recover  the  deficiency  of  the  borrower.  By  the  gene- 
ral marine  law,  the  lender  on  bottomry  is  entitled  to  be 
paid  out  of  tbe  eSects  saved,  so  far  as  those  efiecta  go, 
if  tbe  voyage  be  disastrous.^ 

*ThsAagBMa,10eteii'«£«p.38a.  Ilw Jui«,aU.461.  TkiBaMw, 
1Van'4  Sep.  349. 

»  Gviion,  a.  16.  sac.  !!.  lole,  b;  CUirte.  JImcm,  D4  HarihmM,  n.  51. 
Valim,  UBi*  ii.  19.  Appletoti  t.  CrowniiNluBld,  3  ifu*.  Btp.  US.  £W«  4* 
Cmnuret,  arL  34T. 

■  iDiunuicB  Compinr  of  PsuiujlTuiia  t.  DutbI,  8  Sirg.  ^  SawU,  138. 
Bj'  ihe  Cadt  it  CaoWMrc*,  arL  330,  ih«  laodar,  on  tMXIonir  and  U  tmfoa- 
dantia,  ii  ilao  chargsabla  for  gemn]  and  br  paHioular  arerate. 

'1  ThompaoQ  v,  Ro^al  Eiehange  AMonnce  Canpaoy,  1  JUaaia  ^  Sala. 
30. 

■  Parker,  J.,  aod  Sawall,  J.,  \a  AppleUn  v.  CroniiuliieU,  3  Xam.  Bip. 


ny  Google 


Leo.  XLIX.]  OF  FERfiONAL  PROPERTY.  MS 

The  poeidon  laid  down  by  Lord  Mansfield,  and  aAer- 
warde  by  Lord  Kenyon,'  that  die  lender  on  bottomiy 
or  r«ipo»daUia  was  not  liable  to  contribute,  in  case  of  a 
general  average,  has  been  much  and  justly  questioned 
in  the  elementary  workB.i>  It  is  contrary  to  the  maritime 
law  of  France,  and  of  other  parts  of  Europe,  and 
in  Louisiana  we  have  a  decision  *against  it.*^  *360 
The  new  French  law,  contrary  to  the  ordinance 
of  1681,  charges  the  lender  with  simple  average,  oa 
partial  losses,  unless  there  be  a  positive  stipulation  to 
the  contrary  ;  but  such  a  stipulation,  to  exempt  him 
from  gross  or  general  average,  would  be  void,  and  con- 
trary to  natural  equity.^  The  reasoning  of  Emerigon 
is  coaclasive  in  favour  of  the  right  of  making  the  lender 
cbai^geable  with  his  equitable  proportion  of  an  average 
conUibation.  If  he  owes  the  preservation  of  his  money 
lent,  to  the  sacrifice  made  by  others  for  the  preserva- 
tion of  the  ship  and  cargo,  why  should  be  not  contri- 
bute towards  a  jettison,  raasom  or  composition,  made 
for  the  common  safety  T  If  no  such  sacrifice  bad  been 
made,  he  would  have  lost  his  entire  loan,  by  the  rapa- 
ci^  of  pirates,  or  the  violence  of  the  storm. 

If  the  ship  or  cargo  be  lost,  not  by  the  perils  of  the 


413.  Wilmer  t.  Smilu, 3 Fttery  Adm.  Stp.SS5, doM.  Valin't  C^m. lOdM 
ii.  13.  Code  de  Comnuret,  art.  337.  Magmi  ea  Iruurancr,  toL  ii.  53.  56. 
ISS— 199. 430.    Bmtrigm,  tome  iu  544. 547. 

■  JofM  T.  WilliuDaon,  and  Walpole  *.  Bwer,  Pari  an  laiaranet,  6th 
edit.  5G3.  5GS.  In  the  former  cue.  Lord  MsDafield  daclated  it  to  be  ft  clear 
point,  tllatbf  lbs  law  of  England  (bere  waa  neither  average  nor  aalrage  upon 
•  bMtonij  bond.  Thia  mual  be  andentood  with  the  exception  in  the  atalnle 
of  19  Geo.  IL  G.  37,  which,  on  Eaat  India  mka,  atlowa  ibe  benefit  «f  Mdvac* 
to  ibe  leader  on  bottomry  or  at  mpondentia. 

k  See  Cmdy'cJIfaraiail.ToL  11760,761.  lPJUIItiMm7ii«iir«>n(,736— 
737. 2d  edit. 

*  Chandler  t.  Gamier,  18  Ufariin,  599. 

'  Ord.  dt  la  liar.  h.  t.  arL  16.  Cede,  ait.  330.  Emerigoit,  Traiti  die 
Cmtrati  d  la  gnute,  c  7.  aec.  1. 
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sea,  but  by  tbe  default  of  the  borrower  or  master,  the 
hypothecation  boad  is  forfeited,  and  must  be  paid.  If 
the  ship  be  lost  on  the  voyage,  and  the  cargo  forwarded 
bj  another  ship,  in  that  case  the  borrowers  must  pay 
the  debt,  for  such  is  the  spirit  of  tbe  contract.*  The 
lender,  who  is,  in  eflect,  an  insurer,  does  not,  as  in  or- 
dinary cases  of  insurance,  assume  the  risk  of  barratry 
or  loss  by  the  fraud  or  misconduct  of  the  borrower  or 
his  agents.''  And  the  doctrine  of  seaworthiness,  devia- 
tion, and  the  necessity  of  diUgence  and  correct  conduct 
on  the  part  of  the  borrower,  are  equally  applicable  to 
this  contract,  as  to  that  of  insurance.  The  lender  u 
not  to  bear  losses  proceeding  from  tbe  want  of  sea- 
worthiness, or  from  unjustifiable  deviation,  or  from  the 
fault  of  the  borrower,  or  the  inherent  infirmi^  of  the 
cargo.    Nor  does  he  run  the  risk  of  the  goods  shipped 

on  board  another  ship  without  necessity." 
•361        These  maritime  loans  may  be  safely  eflected 

in  a  fur  and  proper  case,  as  we  have  already 
seen,  at  the  port  of  destination,  as  well  as  at  any  other 
foreign  port.<)  So,  the  consignee  of  the  cargo,  and  even 
the  agent  of  the  owner  or  charterer  of  the  ship,  under 
special  circumstances,  may  take  a  bottomry  bond,  by 
way  of  security  for  advances  made  by  him.*     The 


'  Ins.  Company  of  Fenn.  t.  Duval,  10  Sirg.  ^  SmieU,  138- 

k  Soen*.  Dt  Nat^ut,  n.  31.    WMtera  *,  Wildy,  Skinner,  1S3.     Ord.St 

l»  ilT.  tiL  CantraU  4  In  froMc,  an.  13.     Emtrigvn,  toms  ii.  50A— SIS. 

Otit  it  Ctmnurct,  art.  336. 

•  (knd^t  M»tlMU.  vol.  ii.  753— TSa  RnUuy  Faig,  tome  iii.  iSS— 164. 
111—176.  Ibid.  193.  So,  if  the  ven«l  b«  aold  or  tranerarred  aflcr  lb*  titk 
hai  comm  Sliced,  or  (he  vofage  be  ia  any  manner  broken  op  by  ihe  borrowar, 
the  maiilims  risk  lerminatea,  and  ihe  boad  becomca  preaenlljr  pajraUe,  in 
like  manner  aa  a  policj'  of  inaurancs  becomes  in  a  like  case  fimetnt  ^ficim  £ 
M  (0  future  risks.    Ttis  Brig  Diaea,  3  Sumner,  193,  194. 

•  3  Jehu.  Btf.  353. 

•  The  Alexander,  1  Daitam.  378.     The  Hero,  3  HiU.  139.    CaN  of  th* 
8bip  Ventii,  <4U«I(  on  Skiff  ing,  Sih  edlL  Boston,  1B46,  p.  308. 
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owner  himself  may  also  execute  a  bottomry  bond 
abroad,  and  it  will  be  enforced  in  our  American  admi- 
ralty courts,  which  have  undoubted  jurisdiction  over 
such  contracts,  though  executed  on  land  and  under 
seal.* 

It  has  been  made  a  question,  whether  a  loan  on  bot- 
tsmry  or  respondentia  be  good,  if  the  ship  or  goods  be 
already  at  sea  when  it  is  efEected,  inasmuch  as  the  mo- 
tives to  the  loan  are  supposed  to  have  ceased  after  the 
ship's  departure.  Valin  is  in  favour  of  the  validi^  of 
the  loan,  and  he  considers  that  the  presumption  is, 
either  that  the  money  has  been  usefully  employed  in 
the  things  put  at  risk,  or  in  |laying  what  was  due  on 
that  account ;  and  this  reasoning  is  deemed  solid  by 
Marshall,  notwithstanding  it  stands  opposed  to  the  high 
authority  of  Emerigon.)*  It  has,  likewise,  been  recently 
sanctioned  by  the  decision  of  the  Supreme  Court  of  the 
United  States,  who  have  adjudged  that  it  is  not  neces* 
saiy  that  a  respondentia  loan  (and  the  law  on  this  point 
is  Uie  same,  whether  applied  to  respondentia  or  bot- 
tomry bonds)  should  be  made  before  the  departure  of 
the  ship  on  the  voyage,  and  that  it  may  be  made  after 
the  goods  are  at  risk.  Nor  is  it  necessary  that  the  mo- 
ney should  be  employed  in  the  outfit  of  the  vessel,  or 
invested  in  the  goods  on  which  the  risk  is  run.  It  is 
sufficient  that  the  risk  of  the  voyage  be  substantially 
and   really  taken,  and  the    advance   made  in  good 


■  The  Sloop  Hmry,  1  Faint'*  Sep.  671.  Meoslona  v.  Gibbon*,  3  Tirm 
Sep.  967.  Tbe  boiiomrr  bonil  mty  be  giTen  b;  the  owner,  without  the 
eoncurrence  of  lbs  muter,  or  by  ibe  muter,  ucording  to  circumatancaa. 
The  Duke  of  Bedford,  3  HtLgg.  Adm.  Brp.  394.  And  il  msj  bi  made  b; 
tb«  awaei,  eitber  in  ■  foreign  or  home  poiL  Hie  Brig  Draco,  3  Sunuitr, 
157. 

b  VaUa'i  dm.  lame  L  366.    Emtrigon,  lome  ii.  4Si.    Cnufy'*  MartHaU, 
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fiuth  ibr  a  maritime  premium.*  The  'lender  is  sot 
presumed  to  lend  upon  the  faith  of  any  particular 
ai^roprtadon  of  the  money  ;  and  if  it  were  otherwise, 
his  security  could  not  be  avoided  by  any  misapplica- 
tion of  the  fund,  where  the  risk  was  bonajide  run  upon 
other  goods-  The  loan  may  be  madci  and  the  risk  ta- 
ken, upon  the  usual  footing  of  policies  of  insurance, 
lost  or  not  losti  and  precisely  as  the  ship  was  then  in 
port ;  and  if,  before  the  hypothecation  be  given,  the 
proper^  be  actually  lost  by  any  of  the  perils  enu- 
merated in  it,  the  loss  must  be  borne  by  the  lender.'' 

After  the  risk  has  ceased,  by  the  safe  arrival  of  the 
ship,  marine  interest  cea^s,  and  gives  place  to  the  ordi- 
nary legal  interest,  on  the  aggregate  amount  of  the  debt 
due,  consisting  of  the  money  lent  with  maritime  piv- 
mium.  This  is  understood  to  he  the  rule  in  the 
French  law.  The  ordinary  interest  begins  upon  the 
accumulated  sum  wheu  the  marine  interest  ceases ; 
and  Boulay  Paty  follows  the  authority  of  Emerigon, 
and  of  the  French  judicial  decisions,  in  support  of 
this  rule,  and  in  opposition  to  the  doctrine  of  Pothter 
and  Pardessus,  who  insist,  that  no  interest  whatever 
accrues  between  the  cessation  of  the  maritime  interest 
and  the  judicial  demand  of  the  debt." 


■  Whether  •  botiomr;  bond,  eiMUted  br  the  owner  in  bis  own  place  or 
midtncG,  ba  valid,  bai  been  qaeitioned,  bat  when  executed  by  him  in  a 
roreign  port,  itn  undoubtcdlr  binding.    Tha  Sloqi  Muy,  1  Faint,  c.  c.671. 

I  II  ii  not  neceaaaiy  to  the  validity  of  a  botlomry  bond  made  by  tlu  Qjtser  of 
.  tba  vcMel,  that  the  monsr  borrowod  ahould  be  advanced  for  ths  neceaailie* 
of  the  ahip,  or  cargo,  or  vojaga.  The  owner  may  employ  the  money  a*  he 
pleates.  But  if  made  by  tht  maater,  rirtuti  officii,  it  mnil  be  fur  the  Mp^ 
neeeaailist,  for  tha  implied  authority  of  the  maater  extendi  no  forthit.  He 
Brig  Draco,  S  Sttniatr,  157. 

k  Conard  t.  Atlantic  Inaunince  Company,  1  Piterf  U,  S.  Sep.  386. 

■  Emtrigvn,  tome  ii.  414.  Pethitr,  Ttaiti  du  Prtt,  a  la  groMi  nvtrilare, 
No.  5t.  M.Fardettat,  Court  de  Dnit  Cmn.  tome  iii.  n.  917.  BrafayPalji 
tome  iii.  80—69.     MartiaU  on  /nattraMc,  toL  ii.  753,  laya  down  the  rule 
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*The  French  code'  prohibits  all  loans,  in  the 
natare  of  bottomry  or  respondentia,  upon  seamen's 
wages  or  voyages.  A  sailor  is  not  generally  in  a 
situation  to  expect  any  great  profit  which  would  jus- 
tify a  loan  upon  maritime  interest,  and  wages  are  too 
slender  a  basis  for  a  markime-loan,  and  the  provision  is 
dictated  by  sound  policy.  The  English  and  American 
courts  of  admiralty  have  a  broad  equity  jurisdiction 
over  such  contracts.  The  bottomry  bond  may  be  good 
in  part,  and  bad  in  part;  and  if  the  premium  has  been 
unduly  enhanced  from  a  knowledge  of  the  master's  ne- 
cessities, the  Court  of  Admiralty,  which  acts  ex  tequo 
et  bono,  may  moderate  it,  of  refuse  to  ratify  it.^  But  if 
marine  interest  has  not  been  stipulated,  no  court  can 
supply  the  omission,  and  it  will  be  taken  to  be  a  con- 
tract upon  ordinary  iutereet ;  for  no  new  obligation  can 
be  inferred  or  reasoned  out  by  a  coosmentary  on  the 
contract  itself.*^ 


■ccordiDg  ID  the  opinion  of  Pwbier,  who  holds  that  (he  onliiur]r  iaterMi, 
after  the  risk  haB  ceased,  commeDcea  oqlf  on  (he  principal  aum  lent,  and  DOl 
on  the  joint  principal  and  maririme  inlereat,  for  that  would  be  componnd  in. 
tsraat.  There  are  no  Engbah  deciuoiu  on  the  point,  and  if  tha  Frea<^  law 
M  to  govem,  it  u  doeidedlf  ajiaiast  the  opinion  of  Fethier.  There  is  sraiud 
(or  the  caacliiBiou,  ihut  when  the  risk  has  been  ran,  and  the  peril  eeatea,  the 
loui,  with  the  extraordinary  premium,  becomes  an  abaolule  debt,  which 
onght  to  carry  inlereat  if  the  pefaientbe  dslajad.  The  French  hw  deelares, 
and  it  ia  also  the  doctrine  ofCaaaiegia,  that  abollomrj  contnct,  if  madepif. 
able  te  order,  or  brarer,  is  negoliable  like  a  bill  of  eichaoge,  Kud  ia  (a  be 
dealt  with  and  protested  in  like  manner.  Camregit,  disc.  5&  Sautay  Paly, 
mme  iii.  97.     Ci>iU  ie  Commerce,  art.  313. 

*  Cede  dt  Ctmnurei,  art.  319. 

>  1  Dodtan,  377.  383.  The  Ship  Packet,  3  Afowii,  355.  The  Nelson,  1 
H»gg.  Adm.  Btp.  176,  336,  337.  The  Cognac,  3  ibid.  377.  The  Hunter, 
Wart'i  Bep.  355, 

*  Pttiier,  TroUi  ia  Prtt,  i  la  grtme,  n.  19.  See,  for  further  informa. 
liott  on  the  anbject  of  marilltna  \oatn,  Emerigon'i  Ettay  on  Maritime  Leant, 
which  ia  the  most  complete  ireaiiae  eiiaQt  an  ih«  subject.  The  suhalanee 
of  it  has  been  sbty  iQcorporated  into  the  work  of  M.  .Ppulay  P'ty,  on  b 
Oiirse  of  Marilime  ComrnereialLate,  and  i(  hna  been  cloaelf  and  accurately 
iranalaled  by  John  E.  Hall,  Esq.,  of  Bttltimore. 
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LECTURE   L. 


OF    mSUBANCB    OF    LIVES,    AND   AGAmST  FIBS. 

(1.)  Of  insurance  of  liva. 

These  insurances  are  liberal  contracts,  and  while 
I  they  create  an  advantageous  investment  of  capital,  they 

'  (j-  / .       •  opfi^'t®  benevolently  towards  the  public.    Their  usual 
/*{•  *      puqjose  is  to  provide  a  fund  for  creditors,  or  for  family 
W/ connections  in  case  of  death.    The  insurer,  in  consider- 
Vr'ation  of  a  sum  in  gross,  or  of  periodical  payments, 
undertakes  to  pay  a  certain  sum,  or  an  annuity,  depend- 
ing upon  the  death  of  a  person  whose  life  is  insured. 
The  insurance  is  either  for  the  whole  term  of  life,  or 
jbr  a  limited  period.     Such  is  the  nature  of  these  con- 
tracts, that  they  are  well  calculated  to  relieve  the  more 
helpless  members  of  a  family  &om  a  precarious  depen- 
dence, resting  upon  the   life  of  a  single  person ;  and 
they  very  naturally  engage  the  attention  and  influence 
the  judgment  of  those  thinking  men,  who  have   been 
accustomed  to  reflect  deeply  upon  the  past,  and  to  form 
just  anticipations  of  the  future. 

The  practice  in  Europe,  of  life  assurances,  is  in  a 
great  degree  confined  to  England,  and  it  has  been  in- 
troduced into  the  United  States."  It  is  now  slowly, 
but  gradually,  attracting  the  public  attention  and  confi- 
dence in  our  principal  cities.    According  to  a  maxim  of 
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the  civil  law,  the  life  of  a  freeman  was  above  all  valaa- 
tioD :  lUterum  corpia  tettimationem  mm  recipU  ;  and 
the  nautical  'legislation  of  some  parts  of  E  urope,  *366 
on  this  subject,  has  been  founded  upon  the  prin- 
ciple, that  it  was  unfit  and  improper  lo  allow  insu- 
rances on  human  life.  They  have  been  tolerated  in 
Naples,  Florence,  and  by  the  ordinances  of  Wisbuy, 
but  tbey  were  condemned  in  the  Le  Guidon,  as  contrary 
to  good  morals,  and  as  being  the  source  of  infinite  abuse^ 
So,  insurances  for  life  were  expressly  forbidden  by  the 
ordinance  of  Louis  XIV.;  and  the  prohibition  was  made 
to  rest  on  the  reason  given  in  the  civil  law.  The  ordi- 
nances of  Amsterdam,  Rotterdam  and  Middleburg, 
adopted  the  same  rule,  which,  though  true  in  some 
respects,  was  in  this  case  very  absurdly  applied.'  The 
new  French  code  has  omitted  any  express  provision  on 
the  subject,  though  Boulay  Paty  thinks  that  a  prohibi- 
tion is  covertly,  but  essenlially  contained  in  art.  334  of 
the  code ;  and  he  inveighs  vehemently  against  policies 
upon  human  life,  as  being  gambling  contracts  of  the 
moat  pernicious  kind.''  Most  of  the  commentators  on 
the  new  code,  as  Delvincourt,c  lioctk,^  De  Laporte 
and  Estrangin,  concur  in  the  same  opinion.     Pardessus,' 

>  Le  GMiion,  c  16.  ut.  5.  Ord.  of  WUbuy,  in.  66.  Ord.  ie  la  Mar.  til. 
AmroiKii.  trt.  10.  Valin,  tomo  ii.  M.  Poll  in-,  h.  t.  n.  37.  Emtrigvn, 
tonwLige. 

t  Cmtn  de  Dnit.  Com.  lams  iii.  366.  368.  496-^6.  Itia  cmdilimti 
fuatfltiia  lritli*niiiitee>dtu,etpBtiutttiiicitart  ad  dtlinquendum,  Orital, 
dee.  57.  n.  4a  Boolftr  Pal)'  uya,  tbal  iheM  lire  amiranceB  ought  lo  be  left 
U}  their  Engliih  neigbbonra.  The  English  ars  willing  the;  ihoald  t»e  Bo  led, 
and  etatt  in  the  distinction,  for  Sergeant  Afortinll,  in  hi*  Treatiie  an  Iiun. 
ranee,  toI.  ii.  766,  tageniB,  that  the  probibitlDn  a(  inanrance  on  liveg  in 
Franca  and  Italy  proeeedi  from  molirei  of  policy,  founded  on  a  atanling 
■enae  of  tba  great  inlinaity  of  their  public  morala,  which  would  expoae  to 
kaaard  tiiea  ao  ioaured. 

•  Inet.  da  Droit  Com.  Ran^it,  tome  ii.  34S. 
I  Btprit  du  Cade  de  Commeree,  tome  iv.  T5. 

•  Tome  ii.  303. 
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OD  the  other  hand,  is  in  favour  of  the  l^ality  of  such 

iniurance ;  EUid  this  mast  have  beea  the  c^inioa 

*367     of  the  French  govemmeot,  for  a  n^ral  *(»diiuuice 

of  1830  eatabUshed  a  company  for  the  purpose 

of  insuring  lives. 

There  are  two  chartered  life  assurance  companies 
estabUshed  in  France,  and  though  the  terms  of  insu- 
rance are  moderate,  and  the  companies  extremely  re- 
spectable, they  have  met  with  very  little  encouragement ; 
and  this  grave  species  of  insurance  does  uot  seem  to  be 
congenial  to  the  taste  and  habits  of  either  the  French  or 
Italians.  In  the  Netherlands,  life  assurance  societies 
are  established  with  reasonable  anticipati<mB  of  success- 
An  ordinance  of  the  government  gives  them  a  monopoly, 
by  excluding  all  foreign  companies  fnMn  interfenng  with 
the  business  on  their  native  soil.  The  same  exclnsitm 
exists  in  Denmark,  while  the  life  asenrance  institntions 
in  that  kingdom  are  said  to  be  nothing.  They  are  more 
likely  to  flourish  in  Germany  than  in  any  other  part  of 
Continental  Europe,  judging  &om  the  experiment  al- 
ready made,  and  the  character  and  dispositions  of  the 
people.' 

The  life  assurance  companies  in  England  commenced 
with  the  AmicahU  Society,  in  the  be^nning  of  the  last 
century ;  and  in  1827  there  were  in  the  united  kingdom 
forty-four  Ufe  assurance  companies,  all  maintaining  a 
zealous  and  dangerous  competition.  The  companies 
used  formerly  to  select  and  take  imly  lives  of  health 
and  vigour  ;  but  now  it  is  said  to  be  the  practice  to  ac- 
cept all  lives  proposed,  where  no  positive  disease  is 
manifested.     So,  residence  in  any  part  of  Europe  is 


^Edinburgh  BtviaB.iol.ih.  tSB~4»0.    hilVSe,^\il«iMmwi<Mii«m. 
ptnr  wu  egubUehed  It  Gothi,  in  0«iwaD]r,ud  hM  bMO  ttMndad  with 
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universally  admitted,  and  the  companies  are  very  much 
exposed  to  frauds,  and  the  consequent  diminutioa  of 
credit  and  con&dence,  by  the  sissurance  of  bad  lives, 
and  sinking  the  average  duration  of  lives  insured  much 
below  the  average  duration  of  human  life."  There  is 
no  doubt  a  good  deal  of  intrinsic  difficulty  in  the  subject ; 
and  it  requires  no  ordinary  degree  of  science,  skill  and 
experience,  to  form  just  and  accurate  rates  of  in- 
surance, or  tables  of  annuities  on  'scales  mea-  *368 
Buring  truly  the  probabilities  and  value  of  life,  in 
its  various  stages  of  existence,  in  different  climates,  in 
different  employments,  and  in  the  vicissitudes  of  action 
to  which  it  ia  subject. 

(1.)  The  par^  insuring  must  have  an  interest  in  the 
life  insured.  The  English  statute  of  14  Geo.  III.  c.  48, 
prohibited  insurances  on  lives,  when  the  person  insuring 
bad  no  interest  in  the  life,  and  it  prohibited  the  recovery 
under  the  policy  of  a  greater  sum  than  the  amount  or 
value  of  the  interest  of  the  insured  in  the  life,  and  re- 
quired the  insertion  in  the  policy  of  the  person's  name 
interested  therein,  or  for  whose  benefit  the  policy  wa« 
znade.  A  honajide  creditor  has  an  insurable  interest  in 
bis  debtor's  life  to  the  extent  of  his  debt,  for  there  is  a 
probability,  more  or  less  remote,  that  the  debtor  would 
pay  the  debt  if  he  lived.''  The  insurance  is  frequently 
made  a  part  of  the  creditor's  security  in  Joans  of  money. 
A  person  may  insure  his  own  life  for  the  benefit  of  heirs 
or  creditors,  or  he  may  insure  the  life  of  another  in  which 
he  may  be  interested,  and  assign  the  policy  to  those 
-who  have  an  interest  in  the  life.  The  policy  is  good 
for  the  creditor  as  a  collateral  security,  though  he  may 
have  other  security ;  and  being  substantially  a  contract 


>  Editthagk  Ba^tit,  vd.  ilv.  498. 500. 
b  AodenoD  v.  Edie,  Pari  m  /uuroac*,  6lh  edit.  575. 
Vol.  in.  33 
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of  indemnity  against  the  toss  of  the  debt,  it  ceases,  as 
to  the  creditor,  with  the  extinguishment  of  the  debt.' 
If  it  be  assigned  by  way  of  security,  it  is  not,  in  that 
case,  extinguished  by  the  payment  of  the  debt,  but  the 
reversionary  interest  in  the  insured  becomes  the  means 
of  credit  to  hitn  on  other  occasions.  The  insurable  in- 
terest in  the  life  of  another  person,  must  be  a  direct  and 
definite  pecuniary  interest,  and  a  person  has  not  such 
an  interest  in  the  life  of  his  wife  or  child,  merely  in  the 
character  of  husband  or  parent.""  But  if  a  child  be  sup- 
ported by  his  father,  who  is  dependent  on  some  fund 

terminable  by  bis  death,  the  child  has  an  insura- 
•369     ble  interest  "in  the  father's  life.c     So,  it  has  been 

held,  that  a  trustee  who  had  a  legal  technical  in- 
terest as  executor,  though  not  the  beneficial  interest  io 
the  life  of  another,  may  insure  it.^  The  necessity  of  an 
interest  in  the  life  insured,  in  order  to  support  the  policy, 
prevails  generally  in  this  country,  because  wager  cmx- 
tracts  are  almost  universally  held  to  be  unlawful,  either 
in  consequence  of  some  statute  provision,  or  upon  prin- 
ciples of  the  common  law." 

•  Goodul  T.  Boldero,  9  Eamft  Sep.  73. 

k  Hkirord  *.  Kymir,  10  Banan.  ^  Cram.  TS4.  Bjr  the  New. York  Sutale 
of  April  lit,  I840,aniitled  "  Ad  rcI  in  nupect  to  inmrtpceH  far  liTsa,  for  tLe 
benefit  of  married  womon,"  it  ii  mide  lawful  for  any  married  woman,  by 
herielf  Bad  ia  her  name,  or  in  Ihe  name  of  any  ihird  peraon,  with  bia  aaaenl, 
as  her  tnuiee,  to  caaaa  to  be  inaarad,  for  ber  lole  uae,  ihe  life  of  her  hni^ 
band,  for  any  definite  period,  or  for  the  term  of  bia  Datural  life;  and  incMe 
of  bar  tarviTing  her  hiuband,  the  net  amount  of  the  inaunDce  becoming 
due,  ahall  be  payable  to  ber,  lo  and  for  her  own  uae,  ftM  from  tbe  cUima  of 
tbe  repreaentaiivea  of  tbe  huaband,  or  of  any  of  bia  crediiora.  Sa«b  exemp- 
tion not  to  apply  where  the  amount  oT  premium  annually  paid  aball  exceed 
$300  ;  and  in  case  of  the  death  of  the  wife  before  her  huaband,  Ihe  amount 
of  the  inaurance  maybe  made  payable  after  her  death  to  ber  children,  or  ibeir 
goardian,  for  their  uaa. 

•  Lord  T.  Dall,  19  Man.  Btp.  115.  A  aiater  baa  an  inanrable  intereat  in 
tbe  life  of  t  brother  on  whom  the  depeoda  for  anppart 

4  Eenyon,  Ch.  J.,  in  Tidawell  t.  Ankeraleio,  Pnkt'$  Caaat,  151. 

'  Vida  «»pra,  378.     Tbe  New.Yotk  Siatnta  (£.  &  vol.  i.  GGSt)  acaiim 
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(2.)  We  hare  seen  that  the  term*  and  coTiditiont  of  the 
English  policies  are  more  relaxed  now  than  formerly, 
but  this  is  Dot  the  case  with  the  American  policies  upon 
lives.  They  contain  a  coQdition,  when  relating  to  the 
lives  of  persons  in  the  northern  slates,  that  the  policy  is 
to  be  void  if  the  insured  shall  die  upon  the  high  seas 
or  the  great  lakes ;  or  shall,  without  the  previous  con- 
sent of  the  company,  pass  beyond  the  settled  limits  of 
the  United  States,  and  of  the  British  provinces  of  the 
two  Canadas,  Nova  Scotia  and  New-Brunswick,  or 
south  of  the  states  of  Virginia  and  Kentucky;  and  they 
all  contmn  the  like  condition  or  exception,  if  the  assured 
enter  into  the  military  or  naval  service ;  or  in  case  he. 
shall  die  by  suicide,  or  in  a  duel,  or  by  the  hands  of 
.justice.*  The  life  insurance  would  be  avoided  upon 
the  general  policy  of  the  law,  on  the  execution  of  the 
assured  for  felony,  without  the  insertion  of  this  last  con- 
dition." The  basis  of  the  insurance  is  a  declaration  in 
writing  of  the  person  making  the  insurance,  as  to  the 
birth-place,  age,  residence  and  employment  of  the  party 
insured,  with  a  description  of  the  diseases  or  infirmity 


vngen,  doss  aot,  in  eipreu  terms,  extend  to  iaiutancsB  an  live*,  u  the  ita- 
late  of  Gee.  III.  doss  ;  but  the  general  prohibition  or»s^n,  beta  01  stake* 
depending  "  upon  any  cuaalt;,  or  unknown  or  contingsnl  ovent  whatMer,"  ■ 
mar  constructive!]'  applf.  Tbe  IDtli  geciioc  of  the  New- York  act  shows 
thai  inMrotuM  were  iacluded  in  ths  prohibition,  for  it  declire«  that  the  pro. 
bibitioa  ihall  nol  extend  >a  u  10  affect  ineuraticss  "  made  in  good  faith,  for 
the  ncnrify  or  indemnify  of  lbs  psrty  ioaored."  This  implies  ihat  the  in. 
■OTsd  must  tM?e  a  real  beneficial  interest  in  the  Jife  of  another.  The  b«iw 
fide  assignee  of  a  life  policy  may  aue  in  the  name  of  the  aesigaor,  and  equity 
will  compel  the  sssiguor  10  permit  the  aaeigaee  to  uae  hia  name.  Atbley  t. 
Ashley,  3  Siifiom,  149.  il  Ajt"   1    v  I,  r  '^■ 

*  If  the  assured  died  by  aaicide  while  inssne,  the  case  is  not  within  th*^""^^        , 
exception.    Bonadails  t.  Hunter,  C.  B.  1S43.    Breasted  v.  Fannere'  L.  and  Liyt'*-^   *  ^ 

T.  Company,  4  Bill't  If.  T-  Rip.  73.  — ,' 

k  Amicable  Am.  SocieCy  t.  Bolland,  9  Dow.  ^  CUal,  I.    Holland  j.Vim.  C  \^: 

»»f, 3  Euttea,  361.    4  Slif i.  IM.  N.  8. 
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(if  any)  with  which  he  haa  beea  afflicted.  This  decla- 
ration, not  being  spread  out  at  large  upon  the  policy,  is- 
not  strictly  a  warranty,  and  it  is  sufficient  if  it  be  given 
in  good  faith,  and  be  true  in  substance.  Whatever 
averment  or  representation  is  inserted  in  the  policy  be- 
comes a  warranty,  and  must  be  strictly  true. 
"370  But  if  there  be  no  wairanty,  or  'representation, 
or  fraud,  the  insurer  runs  the  risk  of  the  goodness 
of  the  life;^  and  even  a  warranty  that  the  person  is  ta 
good  health,  is  not  falsiBed  by  the  fact  that  he  was  at 
the  time  subject  to  great  inconvenience,  and  a  partial 
palsy,  in  consequence  of  an  old  wound  not  dangerous  to- 
life  ;  or  that  he  was  troubled  with  spasms  and  cramps 
from  fits  of  the  gouL  This  has  been  held  to  be  a  rea- 
sonable good  state  of  health  within  the  warranty.  The 
seeds  of  death  are  in  every  human  constitution,  and  it 
is  only  requisite  that  there  be  not  at  the  time  any  exist- 
ing disorder  tending  to  shorten  life."" 

(3.)  The  life  in  the  given  case  may  be  insured  for  the 
term  of  natural  life,  as  is  usual,  or  it  may  be  insured 
for  a  definite  period.o  In  the  case  of  a  policy  of  the 
latter  kind,  tf  the  party  receives  a  mortal  wound  within 
the  period,  and  dies  after  it  has  expired,  the  under- 


■  Stnckpoole  v.  Simon,  al  N.  P.,  2  Mar$haU  an  Inmranct,  TT2. 

b  Ron  T.  Bradahaw,  1  Blaeii.  Sep.  313.  Watoon  t.  Mainwarinc,  4 
Tauntm,  763.    Willis  t.  Poale,  nt  M.  F.,  S  MarihaU  on  ZnrariBce,  771. 

•  It  is  said  lo  be  now  usual  in  iha  EogliBb  policies  oo  Utbb,  to  aiate  ibe 
da]'  of  the  commencenienl,  and  of  the  lenninelion  (bereof,  and  (o  deelara 
that  both  are  inclative.  EUiton  th»  Law  of  Fire  and  Life  Inturante,  136. 
A  life  polic]'  may  be  asaigned  to  a  bonafiJe  ctediioi,  but  it  will  not  avail  aa 
to  third  persons,  creditors  of  the  insured,  wilhout  notice  lo  the  iiwuren  before 
ibedeatb  of  the  insured,  and  the  acceptance  of  [he  assignment  b;  the  asaifDee 
before  that  date.  Succession  of  Risley,  11  Jloi.  Leui.  B.S9B.  The  general 
rale  ia,  that  if  a  party  has  been  abaeut  seven  faara  without  having  been  heud 
from,  the  presumption  of  law  nriaes  that  be  is  dead,  but  there  is  no  legal 
preaompiioD  as  (o  the  time  of  his  deaib.  Nepeao  v.  Doe,  3  jUk*m>  j- 
Wtltby.SSi. 
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-writer  is  discharged.'  All  coDceaimeDt  or  auppressioa 
of  material  facts  avoids  the  policy.  The  same  good 
faith  is  as  requisite  ia  this  as  in  all  other  policies ;  and 
whether  the  suppressioa  arises  from  fraud  or  accident 
is  quite  immaterial,  if  the  fact  be  material  to  the  risk, 
and  that  is  a  question  for  a  jury.ii 

II.   Of  ituurance  againtt  firt. 

By  this  insurance  the  underwriter)  in  consideration 
of  the  premium,  undertakes  to  indemnify  the  insured 
against  all  losses  in  his  houses,  buildings,  furniture, 
ships  in  port,  or  merchandise,  by  means  of  accidental 
fire  happening  within  a  prescribed  period.  The  pre- 
mium is  usually  paid  in  advance,  and  the  contract 
effected  by  the  parties  without  the  interventi<Mi  of  a 
broker.* 


•  WillM,  J.,  1  3Vm  Rtf.  260. 

'  Lindeneau  t.  Desborough,  9  Bamu.  S[  CrttM.  SB6.  Monilon  t.  Moi- 
piBR,  13  £.  3fMrc,  331.    i  Bingham,  S\.B.C. 

'  The  offices  of  Fire  Insurance  ConipHiiiea  ueually  annei  (o  ibeir  pollciei 
the  nrioua  cIistcb  of  haiHrdi  and  rslBB  of  uiniiil  premiiima.  The  loweit 
nie  o(  prBtnlDm  is  for  building  exposed  to  ihe  leut  degree  of  hazard,  u 
baildingi  of  brick  or  stooe  coveted  wilh  tile,  alBte  or  metal,  the  window 
sfaniten  of  solid  iron,  guttera  and  comicesof  brick,  stone  or  metal,  andptrtjr 
walla  above  the  toot  The  rale  of  premioni  rises  in  proportion  to  the  inereaae 
of  hazard,  and  is  highest  in  buildings  entirely  of  wood.  The  rate  of  pre- 
mium depend*  likewise  upon  ibe  fact,  by  whom  and  by  what  trade,  or  for 
nhal  purpOM  Ihe  building  is  occupied,  and  whether  as  a  private  dwelling 
or  otherwise,  and  its  eituitioa  with  respect  to  coniiguoua  buildings,  snd 
tluir  construction,  materialB  and  nse.  Goods  are  also  classed,  in  respect  to 
the  rale*  of  premiam,  into  such  as  ata  ml  Aasardmif,  haxardexu,  extra 
kttardoitt,  and  such  aa  compose  caaes  of  txiraordtnan/  ritk,  and  are  the 
subject  of  special  agreement.  In  England  it  ia  sometimea  pari  of  tbe  eon- 
tract  of  insurance,  that  tbe  iiuurer  is  not  to  be  liable  for  lots  arising  from 
ignition  occasioned  by  natural  healing  of  tbe  articlaa  inaured,  or  by  the  niii. 
•pplieatioQ  of  fire  heat  under  ptoeess  of  manufacture.  Blli*  m  Fin  and 
Lift  Iiuuranct,  3S.  Mr.  Eltia  infers,  from  the  caw  of  Austin  t.  Dtewe,  6 
Taunton,  436,  that  damage  bj  heat  alone,  without  ^tttm,  ia  not  covered 
by  the  ordinary  file  policy,  even  though  there  be  no  etpren  pNvision  agilnn 
«  dBDMge  of  thai  klDd. 
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It  has  been  made  a  question  by  sonae  persons,  whe- 
ther the  negligence  and  frauds  which  the  insurance  ot 
property  from  fire  has  led  to,  did  not  counterbalance 
all  the  advantages  and  relief  which  such  insurances 
have  afibrded  in  cases  of  extreme  distress.  But  the  pub- 
lic judgment  in  England  and  in  this  country  has  long 

since  decided  that  question;"  and  insurance  com- 
*371     panies  against  fire  have  'multiplied  exceedingly 

and  extended  their  dealings  to  every  part  of  the 
country,  and  excited  and  deserved  public  confidence, 
by  reason  of  the  solidity  of  their  capital,  and  the  skill,, 
prudence  and  integri^  of  their  operations.'* 


f   ^  A.  late  English  traveller,  Mr.  ElliotI,  nja  (bat  nearly  all  the  hoiuea  in 
Berlin,  ihe  capital  of  Fruuia,  are  imured  sgainal  fire. 

k  TheBTealcoDSagralionin  ibe  citfof  New-York,  on  ihe  nigtii  of  (hel6(b 
and  morniDg  q(  the  ITlh  December^  IRjj-  wna  unexampled  in  ihii  countr? 
■ince  lire  ioBurance  waa  in  practice,  in  the  rapiditf  and  violence  ofila  ravau 
gt»,  and  it)  the  amount  of  proper);  dealroyed.  It,  of  courae,  nbaorbed  the 
capital  of  many  of  tbe  moet  aolldly  eaLabliifaed  Fire  InBonnce  Compaaiee, 
and  rendered  them  inaoIvenL  Thia  nai  an  eilraordinary  case,  atid  without 
precedent,  and  waa  not  within  tbe  reach  of  ordinary  calculatian.  Fire  loan- 
rance  in  England  commenced  about  a  century  and  a  half  ago,  and  ia  carried 
on  by  joint  stock  compinie*  with  Urge  capital,  ihougb  ibere  are  olhen  eallcd 
conEriiuliDn  leci'.iit*,  in  which  ever;  peraon  inaured  becomes  a  member  or 
proprietor,  and  participatea  In  the  profit  and  loaa  of  ibe  concern.  M'Cal. 
leeh'i  Dietionan/  b/  Cnmniirce,  art  htiirance.  A  JSutval  Atturawee  asao- 
ciatiaa  of  ibis  kind  existed  in  New- York  for  man]'  yean  after  the  peace  of 
lTd3|  and  before  incorporated  companiea  with  capital  alock  came  in  fashion. 
The  New-York  Contribotionahip  Fire  Company  waa  incorporated  in  April, 
ISStS,  on  thai  baaia.  There  are  othera  of  that  kind  existing  now  in  acHne  of 
the  elates,  and  mutual  insurance  companiea  have  of  late  become  more  fre- 
qaenl  and  attractive.  And  aince  the  public  confidence  in  the  incorporated 
inaurance  companiea,  with  comparatively  ■mall  capitala,  became  impaired  by 
reaaon  afloaaea  by  tbe  great  (ire  in  New- York,  a  voluntary  private  aaaocia- 
tion  of  ihat  kind,  under  the  title  of  tbe  Atlinnce  Mutual  Auaranet,  wasnn. 
Btilnted  December  U3d,  1635.  Formerly  the  Engliah  Fire  Insunnce  Gobi. 
paniea  were  at  liberty  to  insure  properly  in  New- York,  by  means  of  an 
agency  eatabliahed  here.  Thia  waa  deeded  by  our  citiiena  as  the  aaleit 
source,  owing  to  their  great  capiiala,  to  apply  to  for  indemnity  a^inal  fire. 
Bmi  a  dilierent  policy  pnvsUed  and  finally  gained  the  (teendancy  witb  our 
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We  will  consider,  (1,)  the  iatereet;  (S,)  the  terms 
and  coDstructioD  of  the  policy ;  (3,)  the  adjustment  of 
the  loss. 

(1.)   Of  the  intereat  in  the  policy. 

If  policies  were  without  interest,  they  would  be  pe- 
culiarly hazardous,  by  reason  of  the  temptation  which 
they  would  hold  out  to  the  commission  of  arson,  and 
they  would  fall  within  the  general  prohibition,  by  sta- 
tute, of  wager  policies.*  According  to  Lord  King  and 
Lord  Haidwicke,'*  an  insurance  against  fire,  without  an 
interest  by  the  insured  in  the  property  lost,  at  the  time 
of  insuring  and  at  the  lime  of  the  loss,  was  void  even 
at  common  law.  A  creditor  may  have  a  policy  on  the 
house  and  goods  of  his  debtor,  upon  which  he  has  a 
lien  or  mortgage  security,  for  that  gives  him  a  sufficient 
interest."    So,  a  trustee,  or  agent,  or  factor,  who  has 


DUDcil  of/ 

■ulbor  ofl 


legulatnie.  A  prohibilory  act  applicable  to  such  cate*  was  dcrealed  ii 
April,  180T,  and  igain  in  March,  1809,  bir  ilie  objeciions  of  ihe  CoudciI  oI 
RsTiiion,  nhicli  were  drawn  and  lubmitled  lo  ihe  Cpuncil  by  ibe  aulbi 
Ihia  nolc,  then  a  member  of  the  Council.  But  on  the  18lh  of  Miircfa,  1814, ' 
the  prohibition  paucd  into  a  law.  The  Council  of  ReviBion  at  that  limsl 
tbandoned  their  foroier  ground,  ihongh  the  individual  member  who  brought  I 
forward  the  objections  an  the  two  former  occasiona,  pciwiered  in  minng  the  1 
■ame  objecllou.  The  prohibiiiDo  wbh  originally  confined  to  all  foreign  in- 
tuisDcea  against  6ie.  But  bj  ibe  act  of  May  lar,  1839,  c.  33C,  the  prahibi. 
tiOD  wai  extended  to  marine  ineurance  and  botlomry.  The  law  by  the  N. 
T.  B.  Slal«U»,  3d  edit  vol  i.  B9G,  897,  now  ii,  that  all  Toreign  iDinrancea  ' 
a^inlt  fire  in  this  aiale  are  prohibited,  and  a  rilible  two  per  cent,  premium 
ti  10  be  paid  into  iho  stale  treasury  by  ihs  agent  of  foreign  individuate  or 
tMOciatioiM,  not  authorized  by  Uw  for  effecting  itiauranccs  sgaintt  loitea  by 
6n,  »nd  against  marine  tiska.  The  prohibition  extends  equally  to  lending 
money  by  auch  individuals  and  uaociatians  on  respondentia  or  bottomry,  or 
of  afTecting  any  eantrscl  by  wiy  of  insurance  or  loan,  or  any  other  buaineaa 
wbieh  marine  insarsnce  compuniea  nnder  the  lawa  of  New. York  may  do. 

•  Vide  mjn-B,  278. 

>  Lynch  T.  Daltell,  3  Ba.  P.  C.  497.     Saddler's  Company  v.  Bibcock,  2 
Jit.  554. 

'  On  a  aale  hy  a  maaiet  en  a  rorecloaare  of  a  moilgige,  and  before  the  re. 
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the  custody  of  goods  for  sale  od  commissioa,  may  in- 
sure them,  and  a  bona_fide  equitable  interest  may  be  in- 
sured.* In  the  case  of  Z>e  Forrett  v.  Ftdton  Fire  Inturanee 
Company,^  the  court  carried  this  question  of  construc- 
tive interest  to  a  still  greater  extent,  and  it  was  decided, 
that  a  commission  merchant,  consignee  or  factor,  having 
goods  of  the  consignor  or  principal  in  his  possessioDt 
has  an  insurable  interest  therein,  not  merely  to  the  ex- 
tent of  his  commissions,  hut  to  the  full  value  of  the 

goods,  without  reference  to  his  lien.  He  was  to 
*373    he  Meemed  owner  as  to  all  the  world,  except 

bis  principal,  for  the  purpose  of  an  insurable  in- 


port  of  the  ssle  is  eoafinned,  Tb«  premiiea  ue  deelrayed  bf  fite,  it  wu  held, 
ID  Uie  Circuit  Court  in  New. York,  that  the  interest  of  the  ueured  wu  exiit- 
ing  Bt  the  time  of  the  loo.    McLaren  i.  H.  F.  Idb.  Co.,  4  N.  Y.  Legal  M. 

•  LucBQB  ».  Crawford,  3  Bo».  ^  PtilL  75,  95. 9a  5  ibid.  289.  S.  C.  S 
Marikall  on  Imvrenet,  789  Locke  t.  North  Americin  Ins.  Compuj,  13 
Stan.  Rtp.  67.  Ad  Gquiij'  of  redempiioii  is  so  insurable  interest.  Strong 
T.  HsnuficturetB'  Ins.  Company,  10  Pick.  40.  A  mortgagor  snd  mortgagee 
may  each  insure  Ibe  same  building,  so  is  to  recover  Ibeir  reeperlire  inlereeta 
therein,  wilhoat  disclosing  the  quBti6ed  nature  of  the  interest,  except  die 
•atne  be  required.  Trsdsrs'  Ins.  Company  v.  Robert,  9  Wtnieli,  404. 
JscksoD T.  Mass.  Mutual  Fire  Ina.  Company,  Saf.  Ctvrt, Matt,  1840, S. P. 
If  the  laoTtgagit  insures  on  his  own  account  and  for  hia  debt,  when  thai  i» 
eitinguished  the  policy  ceases,  and  the  mortgagor  has  no  interest  in  it,  and 
cannol  take  advantage  of  it.  If  tbe  premises  be  destroyed  by  fire  before  the 
debt  is  eitinguiahed,  Ibe  insurer  muit  pay  the  debt  to  the  Btnouol  of  (he  in- 
surance to  the  mortgagee,  and  he  will  then  be  entitled  tc 
the  debt,  and  recover  it  of  the  mortgagor  ;  for  the  payment  of  the  ir 
is  no  discbarge  of  tbe  debt,  but  it  only  changea  the  creditor.  If  the  vwrt- 
gagBT  insures,  fae  will,  in  caie  of  loss,  be  eniitled  to  recover  the  amount  of 
it,  for  it  is  bis  own  loss,  and  be  may  insure  10  the  full  value  of  hi*  property, 
notwithstanding  any  incumbrance  thereon.  Carpenter  v.  The  ProvidsBce 
Waihington  Ine.  Cotnpany,  16  Ptttr^  R.  495.  The  mortgagee  has  do  right 
to  claim  the  benefit  of  a  policy  on  ibe  mortgaged  properly  made  for  lh« 
mortgagor,  ai  he  hsa  no  more  tills  under  the  contract  than  any  other  creditor. 
Policies  are  special  contracts  with  the  astured,  and  are  not  deemed  in  their 
nature  incident  to  the  properly  insorsd. 
*\HMtN.  T.IUp.8i. 
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teresC.  But  it  is  usually  made  a  condition  in  our 
Amerieui  policies,  that  the  nature  of  the  property  be 
diaclosed  ;  and  goods  held  in  trust,  or  on  commission, 
must  be  insured  as  nuh,  or  they  will  not  be  covered  by 
the  policy.*  A  person  baring  an  interest  in  the  rent 
«f  buildings,  may  insure  the  rent  from  loss  by  fire 
within  the  prescribed  period,  and  the  claim  would  be 
for  the  loss  of  so  much  rent  as  would  hare  arisen  be- 
tween the  time  of  the  fire  and  the  end  of  the  given 
period,  if  the  peril  had  not  intervened."  And  as  in  the 
case  of  marine  insurance,  if  the  policy  be  /or  tokom  it 
may  concern,  it  will  cover  any  interest  existing  at  its 
date.* 

{2.)   Ofthe  terms  and  exmitruelion  of  the  policy. 

A  policy  against  fire  is  strictly  a  policy  on  time,  and 
the  commencement  and  termination  of  the  risk  are 
stated  with  precision.  The  English  policies  (and  I 
presume  the  American  also)  contain  the  exception  of 
damage  by  fire  happening  by  "  invasion,  foreign  enemy, 


'  If  there  be  no  snch  coadilion  in  (he  policy,  and  ihere  be  no  qneetioni  | 
put,  the  waurad  is  not  bounil  to  diecloM  the  nature  of  bit  title.  Strong  v.  ' 
Hannfacturen'  In>.  Compsny,  10  PieL  Htp.  40. 

k  If  the  policy  be  oti  ■  houie  which  is  rented  to  «  [enauli  and  it  be  de- 
■trojed  by  fire,  Mr.  Bell  coiuiden  it  to  be  ■  diSicall  and  uneellled  question, 
whether  the  policy  would  covet  the  rent  loil,  ae  beiog  part  of  the  owner's 
Ion,  when  the  policy  wee  ellenl  as  to  rent  lo  namin:  Sea  1  SttPi  Com.  en 
tie  LaiBi  of  Scotland,  637.  Bui  I  apprehend  thai  wilb  ue  such  conaequenlial 
damages  would  not  be  eatimated,  and  that  tbe  claim  of  che  assured  would  be 
confined  lo  the  direct  loss  of  the  building.  On  the  ineunnce  of  a  iouee  or 
aiip,  the  poaaible  profits  ihal  might  have  arisen  if  the  Iobe  had  not  happened, 
is  an  incidental  pert  of  Ihe  loea,  and  not  recoTerable  under  snch  B  policy.  1 
Aiolfk.  ^  EUir,  691.  Bui  a  policy  on  a  store,  and  SIOOO  on  the  elock  of 
goods  therein,  for  aix  years,  ailaches  \o  lay  goods  the  assured  may  have  in 
the  shop,  to  the  amount  inaured  at  any  time  within  the  six  years.  Lane  v. 
Maine  M.  Fire  Ins.  Company,  3  GrtenUaf,  44 

'  JeSerson  Ins.  Company  ait.  Colheal.  N.  Y.  Saparior  Aiirl  o/  Camnitn' 
PUu,  March,  1839. 
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or  any  military  or  usurped  power  whatsoever."  It  is 
sometimes  added,  "or  by  not  or  civil  commotion ;"  for 
the  words  "  usurped  power"  mean  invasion  from  abroad, 
or  an  ialernal  reliellion,  and  not  the  power  of  a  common 
mob> 

The  insured  is  bound  in  good  faith  to  disclose 
•373  to  the  insurer  "every  fact  material  to  the  risk,  and 
within  his  knowledge)  and  which,  if  stated,  would 
influence  the  mind  of  the  insurer  in  making  or  declin- 
ing the  contract.''  The  strictness  and  nicety  required 
in  the  contract  of  marine  insurance,  do  not,  it  has  been 
said,  so  strongly  apply  to  insurances  against  fire,  for 
the  risk  is  generally  assumed  upon  actual  examination 
of  the  subject  by  skilful  agents  on  the  part  of  the  insar- 
ance  officers.*  Reasonable  grounds  of  apprehension 
of  loss  from  existing  facts  known  to  the  insured,  and  de- 
noting impending  danger,  must  be  stated  to  the  insurer, 
or  the  policy  will  be  void,  even  though  there  was  no  in- 
tentional fraud  in  the  case.'^  If  there  be  a  representa- 
tion of  facts,  it  is  sufficient  if  the  same  be  fairly  made 
and  substantially  true  ;  and  if  the  representation  be  re- 


■  Driniiwater  v.  LonJon  Anurance  Company,  3  TFiI*.  363.  Fire  bjr  ligbC 
niog  ia  QBually  dMlarcd  la  be  a  lou  wilbin  a  lira  policy.  Bui  books  of 
MGoanU,  wriKen  securities  or  evidence!  of  debt,  [jtla  deeds,  wrilinga, 
money  or  bullion,  are  nol  deemed  objecis  of  insursnce,  and  ihe;  ar«  uanallr 
specially  eicepied.  Nor  sra  Jewels,  plate,  medilB,  FSiaungs,  sraluaty, 
•eulplurea  and  cuHoBiiies,  included  in  a  poiic;  of  intarance,  unless  epecified. 
ConditioQS  annaied  to  a  policy  un  the  same  sheel,  are  lo  be  takpn  aa  being 
prima  facie  ta  part  of  the  policy,  though  there  be  no  eipresa  rerercnca  lo 
them  in  the  policj'  ilself.    Roberta  v.  Ch.  H.  Ass.  Co.,  3  Hill,  501. 

k  Columbian  loa.  Campany  t.  Lawrence,  9  Ptitrt'  Sap.  Catrt  Srp.  25. 
Cnrry  t.  Com.  Ins.  Company,  10  Pick.  Sep.  535. 

•  Jollr  V.  Baltimore  Equitable  Society,  1  Harr.  f  GiU,  395.  Bat  Ch.  J. 
Savage,  in  Fowler  v.  .£tna  Ins.  Company,  6  Cnmea,  673,  held  diffenntly, 
uid  be  saw  no  reaaon  Tor  a  diSereoce  on  ibis  point  between  marine  and  fira 

6  Taitntan,  336,    Wsldron  >.  Louiaiana  Ina.&HDpan;, 
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lerred  to  id  ^neral  terms  in  the  policy,  and  aotepread 
out  at  large  on  the  face  of  the  instrumetit,  it  is  still  only 
a  representation,  and  does  not  amount  to  the  technical 
warranty.'  When  the  policy  contains  a  warranty  or 
condition  appearing  upon  the  face  of  it,  although  writ- 
ten in  the  margin  or  transversely,  or  on  a  subjoined  pa- 
per referred  to  in  the  policy,  it  must  be  strictly  complied 
with."  And  yet,  where  a  policy  contained  a  clause 
prohibiting  the  use  of  the  building  for  ttoring  therein  , 
goods  denominated  in  the  memorandum  annexed  to  the 
policy  as  hazardous,  the  keeping  of  such  goods  as  oil, 
or  spirituous  liquors,  by  a  grocer,  in  ordinary  quantities, 
for  his  ordinary  retail,  was  held  not  to  be,  under  the 
circumstances,  a  storing  of  them  within  the  policy.* 
A  representation  that  ground  contiguous  to  the  building 
insured  is  vacant,  does  not  amounttoaweirranty, 
that  it  shall  "continue  vacant  duringthe  continu-  •374 
ance  of  the  risk,  or  prevent  the  insured  from 
erecting  a  building  upon  it,  provided  he  had  not  already 
formed  and  concealed  that  intention,  and  that  the  erec- 
tion was  not,  in  point  of  fact,  in  any  way  the  cause  of 
the  loss.^  So,  if  it  was  represented  at  the  time  of  the 
insurance,  that  the  building  was  connected  with  another 
building  on  one  side  only,  and  before  the  loss  happened, 
it  became  connecled  on  two  sides,  this  does  not  avoid 
the  policy,  unless,  in  point  of  fact,  the  risk  thereby  be- 


■  Jafienoo  In*.  Company  ad*.  Colhetl,  N.  Y.  Superior  Court  tf  Common 
Fleao,  Mnrcti,  1839.  Delonfuemate  v.  TrulennGa's  Ini.  Canipanf,  ibid. 
3  HofT*  .V.  F.  Rtf.  569.  Snyder  v.  Finnan'  Idb.  aad  Loaa  Company,  13 
Wendtll,  93. 

k  Wonler  T.  Wood,  6  Ttrm  Btp.  710.  Fowlai  t.  Mat  Fire  laa.  Com. 
pany,  6  Comn,  673.  S.  C.  7  WtndtU,  370.  £fl»  on  Firt  Inmrantt,  39, 
30.    Faalhnet  v.  CeotnU  F.  liu.  Companr,  Ktn'*  N.  B.  Stp.  379. 

■  Luicdon  T.  Naw.York  Equiuble  Ina.  Company,  I  Hmll,  336. 
t  Stebbina  t.  Globe  Ina.  Cotnpuir,  3  HaWo  N.  T.  Rrp.  633. 
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comes  increased.*  The  assured  may  exercise  the  or- 
dinary aad  necessary  acta  of  ownership  over  his  build- 
ings, and  make  the  requisite  repairs,  without  prejudice 
to  his  policy.  A  contrary  rule  would  be  so  inconven- 
ient as,  in  a  great  degree,  to  destroy  this  species  of  in- 
surance. *■  But  if  a  loss  accrues  by  means  of  gross  neg- 
ligence or  misconduct  of  tbe  workmen,  or  if  the  altera- 
tions in  the  building  materially  enhance  the  risk,  and 
are  not  necessary  to  the  enjoyment  of  it,  or  were  not 
the  exercise  of  ordinary  acts  of  ownership,  the  insurers 
will  be  released  from  their  contract.* 

The  English  statute  of  9lh  May,  18S8,  has  prudently 
protected  the  insurer  from  tbe  impositions  to  which  be 
is  naturally  exposed,  by  the  practice  of  covering  under 
one  policy  extended  and  cumulated  subjects  of  risk. 
Tbe  statute  requires  that  detached  buildings,  or  goods 
therein,  occasioning  a  plurality  of  risks,  be  valued  and 
insured  separately ;  and  all  insurances  against  fire, 
made  upon  two  or  more  separate  subjects  or  parcels  of 
risk  collectively,  in  one  sum,  are  declared  void.  It  is  a 
condition  of  tbe  policy,  in  most  cases,  that  if  there  be 
any  other  insurance  already  made  against  loss  by  fire 


■  Sieuon  Y.  Mbu.  Fire  In».  Company,  4  Ma»t.  Stp.  330. 

b  Graot  T.  Howard  In«.  Co..  5  Rill  N.  Y.  Sep.  10. 

•  SleMon  IT.  Mkm.  Fire  Ins.  Company,  4  Man.  Stp.  330.  Jolly  v.  Bmlti- 
mors  Equitable  Society,  1  Harr.  ^  GUI,  395.  Curry  v.  CommonwEilth  lu. 
Company,  10  Pick,  Rep.  535.  A  low  by  fire,  in  policieB  agiinil  Gr<  on 
tind,  oceaBJaned  by  ths  mere  fault  and  negligence  of  the  auDied,  hit  •«!■ 
TBUta  oi  agenlB.  without  fraud  or  derign,  is  a  loas  within  Ae  policy.  Watoi 
T.  M.  L.  Ins.  Companjr,  11  Peln-a'  V.  S.  Ftp,  913.  S.  C.  1  AFLean'i  R.  375. 
Shaw  V.  Robberdi,  1  Naait  ^  Perry,  379.  S.  C.  6  AdalpK  i  EtlU.  75. 
HendanoB  t.  H.  &  F.  Ine.  Company,  10  SMntm'M  Lmi.  B.  164.  In  3h*w 
T.  Robberda,  the  rule  waa  stated  to  be,  if  ihe  policy  be  eiluil  u  to  altaik 
tioDt  wiib  trade  or  biuJD»M  carried  on  upon  tb«  prcmiiee,  inch  alteiatton 
doM  not  avoid  the  policy,  though  the  trade  be  more  hazardoua,  and  no  D»> 
.  tiee  of  Ihe  alteration.  Pine  t.  Rsed,  6  Manning  ^  Orangtr,  1  S.  P.  Hm 
ume  rale  in  marine  policiea.    Supra,  307. 
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OD  tbe  property,  and  not  notified  to  the  insurers, 
•the  policy  is  to  be  deemed  void ;  and  if  there  be  'STd 
any  other  insurance  on  the  property  afterwards 
made,  the  insurers  are  to  have  notice  of  it  with  rea- 
sonable diligence,  and  the  same  is  to  be  duly  acknow- 
ledged in  writing,  or  that  omiasion  will  also  render  the 
policy  void." 

Fire  policies  usually  contain  a  prohibition  against  the 
assignment  of  them,  without  the  previous  consent  of  tbe 
compaay.  But  without  this  clause,  they  are  assignable 
in  equity,  like  any  other  chose  in  action ;  though,  to 
render  the  assignment  of  any  value  to  the  assignee, 
interest  in  the  subject  matter  of  the  insurance  mu: 
assigned  also,  for  tbe  assignment  only  covers  such  inter- 
est as  the  assured  had  at  the  time  of  the  assignment. 
This  restriction  upon  assignments  of  tbe  policy  applies 
only  to  transfers  before  a  loss  happens,  and  it  applies 


h,  to  . 

E,  an        ,Jp^    ,,( 

stbe  ^^  jy 


•  Ctrpenter  t.  ProTtdence  W.  Ins.  Compsny,  16  Ftltr^  S.  495.     StaiJ>  *    ,   ^     f'ti  *■ 
mranet  i«  a  valid  eonmci,  in  cueb  of  fire,  as  well  sb  ia  marine  policiea.    l^-iL^^       £>,   , 

The  reauuTBnce  operate!,  not  upon  the  riak,  but  opon  the  propeitf  covered     ,     'fT^  » 

bjf  tbe  original  policy,  and  ihe  reqniremenm  of  the  coniraci  ate  i    "  '   " 

wheD  those  in  ihe  original  policy  are,  and  notice  thereof  be  giTen  to 

aaiurer.     Tbii  apecisi  of  iiuuiance  require!,  u  well  aa  ihe  priinitiTe  con- ^  ^ 

met,  the  oommnaicatloa  of  ill  aateriHl  infonnaiioD.    New.York  B.  Fire 

Im.  Company  t.  New-YoA  Fire  Ina.  Company,  17  WtnitWi  Btf.  359. 

k  Martkali  on  lunrantt,  SOO.  Tbe  aaaignmant  of  a  policy  mttrat 
notU*  ta  l)ix  qffiet,  will  not,  under  (he  BDelwh  banknipt  ayatem,  preveDi 
(he  inlareat  in  ihe  policy  from  paHiug  by  a  aubacqucnt  saiignmcnt  in  bank- 
rnpu;;,  on  the  ground  that  the  policy,  without  the  notice,  remaitied  under 
the  diapomng  power  of  the  bankrupt  aa  reputed  owner.  Ei  pane  Coliille, 
1  Mntagu'*  Stp.'yyO.  If  buildinga  inaured  be  mortgaged,  the  policy  is  ipM  I  \ 
facte  aaeigned  to  the  mortgagee.  FennerB'  Bank  v.  M.  A.  Society,  4  Leigh, 
G9.  Policies  against  &re,  being  personal  contracla,  do  not  pses  to  a  pur. 
chsssr  of  Ihe  property,  before  toss,  without  the  assent  of  the  insurer,  and 
llie  policy  cesaes  if  tbe  property  be  sold  withool  that  assent,  for  no  person  i> 
entitled  to  claim  for  a  subsequent  loss.  M\au  Firs  Ins.  Cotnpsny  v,  Tyler. 
IG  WtadeU,  385.  Wilson  v.  Hill,  3  MilcalfU  S.  66.  See,  also,  tupr; 
963,  sa  to  marine  policies. 
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only  to  voluntary  sales,  and  not  to  sales  on  execution.* 
In  some  cases,  the  statute  creating  a  fire  insurance 
company,  authorizes  assignments  of  policies  to  the 
purchaser  of  the  subject  insured,  and  authorizes  the 
assignee  to  sue  in  his  own  name,  provided  notice  be 
given  of  the  assignment  before  a  loss  happens,  so  as  to 
allow  the  company,  at  their  election,  to  return  a  ratable 
proportion  of  the  premium,  and  be  exonerated  from  the 
risk. 

(3.)  Q/"iAe  adjustment  of  the  lots. 

Settlements  of  losses  by  fire  are  made  on  the  princi- 
ple of  a  particular  average,  and  the  estimated  loss  ia 
paid  without  abandonment  of  what  has  been  saved. ■• 
Damages  and  reasonable  charges  on  removing,  at  a  fire, 
articles  insured,  are  covered  by  the  policy.  So  there 
may  be  a  general  average  for  a  sacrifice  made  by  the 
insured  for  the  common  good,  in  a  case  of  necessity. 
It  is  analogous  to  the  law  of  contribution  by  co-securi- 
ties." If  a  tenant  erects  a  building  on  a  lot  held  under 
a  lease,  with  liberty  to  renew  or  remove  the  building 


•  Brichia  T.  Faretie  Fire  loi.  Company,  9  HtlCt  N.  Y.  Sep.  3T3.  Strong 
T.  Mbd.  Ini.  Compiny,  10  Pick.  Bep.  40.  And  if  lbs  Bunied  conlract  to 
■ell  at  a  fumre  day  on  payment,  and  before  tlie  day  BrTi*e8  the  premUe*  an 
deiirvyed  by  fire,  ihii  ii  not  an  alienation  to  defeat  the  policy,  (bt  tk« 
aainiGd  baa  the  legil  title,  and  poaaatMon,  and  an  innrable  intereal,  and  an 
•qnity  equal  (o  the  paichaie  money.  Tiumbull  t.  Fortags,  H.  Ina.  Comp. 
IS  Ohio  E.  305. 

k  A«  loai  by  fire  is  not  generally  a  total  la«i,  the  Taluation  in  the  policy, 
■ayi  Mr.  Bell,  (Cgm.  vqI.  i.  G37,)  ia  ralbei  ilie  fixing  of  a  mBiinatn  beyond 
which  the  anderwriten  are  not  to  be  liable,  than  a  concluaiTa  aacenainment 
of  Ibe  valae.  In  EVancs,  valued  policial  agaioat  fire  are  rejeclad  ;  and  in 
Wallace  v.  Inanrance  Company,  4  MiUrr'i  Xouu.  Bep.  389.  ihe  poUcy, 
and  even  the  legality  of  Taluod  policiea  on  fire;  aeemed  to  be  qneationed. 
W>ih  UB,  policieg  ngaitiat  fire  are  taken  to  be  open  ones,  nnlees  otherwiae 
BipreaMd.  They  are  not  innriably  open  policlei.  Lantent  r.  Chalham 
Fire  Iiu.  Company,  1  ZTalfi  Jf.  ¥.  Btp.  41.  Alchoma  v.  BaTiUe,  G  J.  B. 
Mmt;  199. 

•  Wellei  T.  Boalon  Ina,  Company,  6  Pick.  Btf.  183. 
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'at  the  end  of  the  lease,  and  the  building  be  de- 
stroyed by  fire  a  few  days  before  the  end  of  the  lease, 
though  the  building  as  it  stood  was  worth  more  than  the 
sum  insured,  and  if  removed,  would  bave  been  worth 
much  less,  yet  the  courts  look  only  to  the  actual  value 
of  the  building  as  it  stood  when  lost,  and  they  do  not 
eMer  into  the  consideration  of  these  incidental  and  col- 
lateral circumstances,  in  fixing  the  true  standard  of 
indemnity." 

It  is  usually  stipulated  in  the  policy,  that  in  case  of 
any  prior  or  subsequent  insurance  on  the  same  property, 
and  of  which  due  notice  has  been  given,  and  a  loss 
occurs,  the  assured  is  not  to  recover  beyond  such  rata- 
ble proportion  of  the  damages  as  the  amount  insured  by 
the  policy  shall  bear  to  the  whole  amount  insured,  with- 
out reference  to  the  dates  of  the  difierent  policies.  The 
loss  is  to  be  certified  upon  oath,  and  the  certificate  of  a 
magistrate,  notary  or  clergyman,  ia  made  necessary  to 
be  procured  in  favour  of  the  truth  and  fairness  of  the 
statement  of  the  loss,  and  the  strict  and  Hieral  compli- 
ance with  the  terms  of  these  conditions  is  held  indis-  "yt  .  . 
pensable  to  a  right  of  recovery.''  If  it  be  part  of  the  ^»(^ 
contract  that  the  insurer  is  to  be  liable  only  to  the  extent  ■^, 

of  the  sum  insured,  and  after  payment  for  a  partial  loss     'f  h, 

a  total  loss  ensues,  the  insurer  is  liable  only  for  the  dif-       '  -Z     M 
ference  between  the  sum  already  pmd  and  the  sum  in-  ,   ,  / 


•  Lminnt  T.  Chatham  Fire  Ini.  Company,  1  HaXHt  N.  T.  Bep.  41.  ^ 

k  WoMley  »..good.  6  Term  Bep.  710.  Kowmege  t.  Hechanica'  Fire  loi.  1^ 
Company,  1  Greetii  N.  J.  Bep.  110.  Columb.  Ina.  Company  t.  Lawrsnce,  r  , 
3  Petere  Bep.  35.  SaTige,  Ch.  J.,  in  Dawea  *.  Tf.  R.  loi.  Company,  7 
CatBen,  463.  LeadbeLtai  t.  Ininnnce  Company,  13  Jtfoi'iu  Bep.  965.  Tbia 
laat  ia  b  very  ilroog  caae.  If  thare  be  any  fraud  or  falae  iwearing  by  tbe 
aaiured,  in  ifaa  eihibilion  of  his  proofa  of  loaa,  he  farfeila  hia  claim  (c  a  re. 
eoTery.  Ragvier  t.  Louieiana  Stale  Marine  and  Fire  loa.  Company,  13 
Zmu.  Btp.  344.  Howard  t.  Ciry  Fire  Int.  Co.,  N.  T.  Superier  Caart,  May, 
1343.    Tfae  courla  are  atriet  in  boMing  tbe  aaaured  to  the  atmoai  candoiu 
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sored.*  The  contract  is  confined  to  the  parties,  and,  as 
a  general  rule,  no  equity  attaches  upon  the  proceeds  of 
policies  in  favour  of  any  third  persons,  who,  in  the  cha- 
racter of  grantee,  mortgagee  or  creditor,  may  sustain 
loss  by  the  fire,  without  some  contract  or  trost  to  that 
effect.  If  the  subject  of  the  insurance  be  burnt  during 
the  continuance  of  the  policy,  the  benefit  of  the  policy 
goes  to  the  personal  representatives  of  the  insured, 
unless  by  some  act  of  the  par^  entitled  to  the  proceeds^ 
they  become  clothed  with  the  character  of  real  estate.*' 


and  good  &ith  ia  rsmtering  to  theionirer  ibe  amount  of  bis  Iom;  and  Bfalae 
and  &aaduletii  aiaggentioa  of  the  iiiioiiat  of  the  proparty  ioat,  noidi  ihe 
policfi  and  imtroja  ihe  rigbt  to  racoTei. 

*  Cu[T7  T.  Commoa Weill h  Iw.  Companj',  10  Pick.  S*p.  535.  Tha  lair 
of  naiiaa  inmnnce  reipectiog  ailra^  doea  not  apply  to  fire  poUciea.  Ua- 
com  T.  Botlon  M.  F.  loa.  Co.,  9  MetcalJ,  305. 

b.MildmarJr.  Folgbam,3  TcNy,  473.  Lord  King,  In  LToeh  *.  DaltcU, 
4  Sm.  P.  C.  433.  ediL  Tomlina.  Noma  t.  Harruon,  3  Maid.  Ch.  Stf.  S68. 
£Uu  an  tlu  Laia  ef  Firt  and  Lift  Iiuaranet,  81.  Columb.  Ina.  Camputf 
T.  Lawrence,  10  Ftttr^  U.  S.  Sip.  SOT.  Carpenter  t.  Providence  W.  Idb. 
Co.,lG  PtteTf  S,  495.  A  mortgagee  of  the  properlyhaa  no  ligbt  or  title 
to  tbe  benefit  of  tbe  policy,  taken  by  the  mortgagor  for  hie  own  beaefit,  on- 
lea  it  be  ualgned  to  bim.  Bat  if  the  mortgagor  wai  bonnd  by  corenant  or 
otbeiwise  lo  inaare  the  premiaea  for  (he  belter  aaeurity  of  the  intereet  of  tha 
mortgagee,  the  latter  will  bate  an  equitable  lien  upon  lbs  money  due  on  tbe 
policy  10  the  extent  of  bie  intareel  in  the  property  deelroyed.  Veraon  t. 
Smith,  5  £.  ^  Aid.  1.  Neele  v.  Rsid,  3  DevL  ^  ByL  15S.  Thomea  v. 
Vankafi',  EGiU  ^  Jalau.  373.  Carter  v.  RiMkett,  8  Paigt,  43T.  Fire  poU- 
ciM  utuaUy  contain  a  piovieion  for  a  renewal  on  payment  of  Ihe  pfeminm  ; 
and  come  of  Ihe  London  policiea  of  ineurance  againat  fire  for  one  year  or 
longer,  are  andentood  lo  operate  for  fifteen  daya  beyond  the  time  of  Iha 
eiiHration  of  their  policies.  Tbia  is  the  cue  wilb  the  Bnn  Eire,  and  Royal 
Exchange,  and  Phcenix  Inauranoe  Companies.  Hught*  «■  Innertne*, 
SOS. 

There  is  an  sdmirable  aummary  of  the  law  of  contract!,  expreee  and  im. 
plied,  treated  of  in  this  end  the  preceding  volume,  to  be  seen  in  the  PrioeL 
fU*  »f  tht  Late  of  Seotland,  by  Profeeeor  Belt,  of  the  Univertiiy  of  Edin- 
bnrgb,  3d  edition,  1833.  Tbe  eaeetilial  piinciptea  of  tbe  lawofcontracle,  of 
,mI(,  hiring,  bailment,  nirrfy,  nigatiablt  paper,  parlTttnkip,  maritime  con- 
traeU  of  afieightrntnt,  average,  eelvage,  bottomry  and  reipondentia,  mafino 
(MarDlw,  and  iaturanee  againit  fire  andnfUvei,  are  slated  with  all  poanble 
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bniTil]'  eoDSHMDI  wilb  penpicnily,  prsciiion  md  accniacf.  The  cuea  tnd 
■aihorili«i«T««inei«d  to  flubpropoaitiaii.uwl  the  adjudged  cuea  ire  givea 
u  large  in  aoms  ancceeding  votumea  ai  ilbutratutnt  of  (ha  piinciplea  de- 
clared. J  do  not  know  of  a  mors  conveniaiit  and  useful  maDual  of  (he  kind 
ta  the  atudent  and  pnctiaing  lawyer.  Thangb  the  principUa  of  the  Seoudi 
law  are  drown  trom  the  cin)  Ikw,  yet  the;  agree  [a  moat  of  the  mlteritl 
poiniB  with  (hedoc(rineaandadjiidicalionie  in  the  English  and  Americui  law. 
Mr.  Mtre,  the  learned  editor  of  the  Uat  edition  of  lord  Slair't  Imtitutiont 
ifikt  Late  of  Sevliand,  1B33,  voL  i.  notei  from  A.  to  Q.  baa  likewise  giren 
a  -ntf  full  and  oonaci  new  of  (ha  law  of  eoa(ra«t»,  aonjogal,  domealic  and 
eommercial,  in  all  Iheir  varioua  incident!  and  rolationa,  founded  on  judicial 
deciaions  and  the  prineiptea  of  the  Roman  law.  The  Treatitt  an  tlu  Lav 
cf  SaU,  hj  M.  P.  Bmen,  Edin.  1831,  haa  interwoTen  the  piinciplea  of  the 
Engliah  law  oTaala  with  iba  aama  in  Scatlandg  ((he  main  object  of  the  trt*. 
tiM,)  with  greal  udlit;  and  practical  convenience. 


ac^.2./.fe/. 
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PART   VI. 

OF   THE   LAW   CONCERNING  REAL  PROPERTV. 


LECTURE    LL 

OF    THE    FOUNDATION   OF    TITLE    TO    LAND. 

In  passiDg  from  the  subject  of  personal  to  that  of  real 
property,  the  student  will  immediately  perceive  that  the 
latter  is  govetDed  by  rules  of  a  distinct  atid  peculiar 
cbitracter.  The  law  concerning  real  property  forms  a 
techoical  and  very  artificial  system  ;  and  though  it  has 
felt  the  influence  of  the  free  and  commercial  spirit  of 
modern  ages,  it  is  still  very  much  under  the  control  of 
principles  derived  from  the  feudal  pohcy.  We  have 
either  never  introduced  into  the  jurisprudence  of  this 
country,  or  we  have,  in  the  course  of  improvements  upon 
our  municipal  law,  abolished  all  the  essential  badges  of 
the  law  of  feuds  ;  but  the  deep  traces  of  that  policy  are 
visible  in  every  part  of  the  doctrine  of  real  estates,  and 
the  technical  language,  and  many  of  the  technical  rules 
and  fictions  of  that  system,  are  still  retained. 

(1.)  It  is  a  fundamental  principle  in  the  English  law, 
derived  from  the  maxims  of  the  feudal  tenures,  that  the 
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king  was  the  original  proprietor,  or  lord  paramount  of 
all  the  land  in  the  kingdom,  and  the  true  and  oaly 
"378  source  of  title.'  In  this  country  we  have  "adopted 
the  same  principle,  and  applied  it  to  our  repub- 
lican governments  ;*>  and  it  is  a  settled  and  fundame&tal 
doctrine  with  us,  that  all  valid  individual  title  to  land 
within  the  United  States,  is  derived  from  the  grant  of 
our  own  local  governments,  or  from  that  of  the  United 
States,  or  from  the  crown,  or  royal  chartered  govern- 
ments established  here  prior  to  the  revolution.  This 
was  the  doctrine  declared  in  New-York,  in  the  case  of 
Jadcaon  v.  Isgraham,"  and  it  was  held  to  be  a  settled 


'  S  BUeit.  Cam.  St.  S3.  59.  86.  105.  Sir  Williun  BlBckalonc,  io  bii 
chtpler  OD  property  in  gsnenl,  Camm.  voL  ii.  e.  I,  (and  which,  rareleuiMia 
•nd  Bccuncj,  u  well  bb  for  the  elegince  of  iti  Biyle,  rsinainB  nniiTiIIsd,) 
cDDBiden  priot  occnpaDcy  to  be  tbe  foundaiion  of  litle  to  properly ;  and  thBi 
wben  the  occupinl  becBioB  unwilling  or  incspsbls  to  continne  hiB  occapmcf , 
the  dispaaiiioD  of  property  by  sile,  by  will,  and  by  the  law  of  sucMMionB  and 
iabaritance,  wsa  dictated  by  muiual  coovenience,  and  tbe  peace  and  inter. 
eslB  of  civilBociety,Bad  reataforiufoundstionon  municiiullaw.  Sir  Fran. 
ciB  PalgmTe  aayiithat  the  pnctieal  eetabliebment  of  the  ifaeoty  that  thekiog 
tin  the  nriiinol  proprietor  of  all  the  landa  in  the  kingdom,  waa  to  be  atin- 
buted  10  the  carulut  wolking  of  the  crown  Uwyera,  who  alwaya  preaumed 
that  the  land  was  held  by  feudal  tenure,  until  the  cootiBry  could  be  ahowB. 
Ritt  and  Progren  of  the  EnglM  CgiKineBUMKA,  toI.  i.  584.  Tbe  aama 
principle  of  feudal  tenure  pioTtiia  in  Scotland.  BelPt  Prin.  of  tie  Lme  »J 
Beetlsnd,  sac  GT6. 

b  The  TeTised  Conalitution  of  New.Yorkof  184G,  declvcathlt  the  people, 
in  their  right  of  eoveieignly,  are  deemed  lo  poaaeaa  the  original  and  ultimale 
properly  in  and  to  ell  Unds  within  the  jurisdlctian  of  the  ainte.  Bad  tbat  all 
lands,  (he  title  to  which  fails  from  a  defect  of  heirs,  reterta  or  eacheaia  to  tha 
people.     Alt.  1.  Bee.  11. 

•  4  Jehni.  Eep.  1G3.  Jackson  t.  WatGra,  IS  ibii.  365,  3.  F.  By  the  N. 
T.  Bniitd  StalaUi,  3d  edil.  vul.  ii.  p.  3.  aec.  I,  lbs  people  are  declared  lo 
posteaa  the  original  and  uhimate  properly  in  and  to  all  lands  within  iho  ja- 
riidiclion  of  the  eiate.  It  was  declared  by  alatuie  in  Conuecticni,  in  1718, 
that  no  title  In  lands  was  valid,  unless  derived  from  the  GoTemor  and  Coio- 
pany  of  the  colony.  Steitd  Slatulii  of  Canner.licut,  1T64,  113.  In  the 
>'1)boratcly  discussed  caae  of  De  Armas  v.  Mayor,  &c.  of  New  Orieana,  5 
MiUtT'i  LouU.  Btp.  139,  it  was  admitted  to  bave  been  unifannly  tbe  practie* 
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rule,  that  the  courts  could  not  take  notice  of  any  title  to 
]sod  not  derived  from  our  own  state  or  colooiai  govern- 


or *ll  thsEuropeaa  natiotu  having  coloni*)  eslabtbbmenta  and  dominion  in 
America,  to  conaidei  the  uDappropriaud  landa  oocupied  bjr  aavage  tribeg,  and 
obtained  from  them  b;  conqucal  or  purcbaae,  to  be  ciown  lands,  and  capable 
of  ■  valid  aliennlion,  by  sale  or  gift  by  the  anvureign,  and  by  him  only.  No 
*alid  title  could  be  acquired  wiibont  lettela  pBlent  from  the  king.  See  ibid. 
188. 195— 19T.  306.  313.  3l6.  But  it  ia  said  that  purchuee  made  ai  Indian 
treaiiM,  ander  ihe  competent  lanction  of  ihe  govetumeni  of  ihe  UnileU 
Slates,  vest  a  valid  title  in  Ihe  pnrehueri  wiibout  any  pntenl.  Baldwin,  J., 
in  Mitchell  T.  United  Staiea,  9  P«t«rC  U.  S.  Rep.  748.  T5G,  757.  Thto 
opinion  is,  however,  ao  contrary  to  ihe  previoua  anthoritiee  on  the  anbjeci, 
thai  I  ehoold  apprehend  il  would  be  proper  for  further  conai deration.  The 
law  howevei  aeema  to  be  considered  aa  lettled,  that  purcbaaee  made  al  In- 
dian irealies  wilh  ibe  approbation  of  the  gavemmenl  agent,  carry  a  valid 
lllle  without  the  necesuly  of  a  patent  from  the  United  Statra.  Coleman  v. 
Dae.  4  Smtdtm  f  HfsraJUd,  40. 

In  the  English  law  il  has  always  been  ccnsidered  a  fundamental  principle, 
that  the  king,  by  liis  prerogative,  was  entitled  10  all  mines  of  gold  ond  silver, 
whether  in  lands  belonging  to  the  crown  or  lo  a  subject.  Lord  Coke  ssyi, 
ifaat  ihe  king  has  no  such  right,  by  virtue  of  his  prerogative,  in  any  other 
raetala  than  gold  and  silver,  for  [hoae  metala  alone  are  reqnisite  for  the  coin. 
ing  of  money  for  Ihe  uae  of  bis  iubject&  S  /nil.  577,  578.  Id  the  grenl 
Cat  of  MiiKt,  in  ibe  Exchequer,  (,Pl<nBi.  310.  336,)  it  was  resolved,  by  o 
majority  of  the  twelve  judges,  thai  if  the  mine,  in  the  lands  of  a  aubjeel,  was 
a(  copper,  dn,  lead  or  iron,  and  had  gold  or  silver  intermixed,  though  of  less 
value  than  the  baser  metnU,  [he  whde  mine  belonged  to  the  crown,  because 
the  nobler  metal  attracted  to  il  the  less  valuable,  snd  ibe  king  could  not  hold 
jointly  wilh  the  subjecl,  aud  conaequenllf  he  touk  ibe  whole.  The  minority 
of  Ibe  judges,  and  Plowden  himself,  dissented  from  ihis  eevcre  and  unrea- 
sonable doctrine,  and  it  was  corrected  by  the  atatules  of  1  ITm.  ^  Mary,  c. 
30,  and  5  IVm.  4"  Mary,  c.  G,  which  declared,  ihai  no  mine  of  copper,  tin, 
lead  or  iron,  should  be  adjudged  a  royal  mine,  though  gold  or  silver  might 
be  eitracted  from  it ;  but  the  crown  was  allowed  lo  take  ihe  proceeds  of 
the  mine  in  such  cases,  provided  that  Ihe  king  psid  In  the  ownor  within 
tbiny  dsys  afler  ihe  ore  shoold  have  been  eilrscled  and  raised,  at  ceruin 

The  Stnluts  Law  of  New-Tork  has  ssserled  ihe  right  of  the  stale,  aa 
aovereign  over  mines  to  the  eilent  of  the  English  alalulee,  and  wilh  more 
deiiiiile  llmilB.  The  provision  in  the  Nta.Ynk  R.  .1.,  3d  edil.  vol.  i.  329, 
is,  that  all  minea  of  gald  nnd  nleer  discovered,  or  hereafter  to  be  discovered 
in  this  slate,  belong  to  the  people  in  ibeir  right  orsovereignty  ;  and  aim,  all 
nine*  of  other  metal*  on  lands  owned  by  peraons  not  ciliien*  of  any  of  ihe 
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meet,  and  duly  verified  by  patent.  This  was  also  a 
fundamentul  principle  in  the  colonial  jurisprudence. 
All  titles  to  land  passed  to  individuals  from  the  crown, 
through  the  colonial  corporations,  and  the  colonial  or 
proprietary  authorities.*    Even  with  respect  to  the  In- 


Uniwd  BiiiUb  ;  and  atm,aH  mioeaof  nlherinatal*di»coTer«d  <m Und* owned 

by  a  cititea  uf  anr  of  the  Uniud  Siutea,  ihe  ore  of  which,  upon  an  avence, 
uhall  conlnin  lew  ibin  two  equal  ibird  psru  in  value,  of  copper,  tin,  inn 
and  lead,  or  anf  of  lho«e  mcul* ;  bI*b,  all  minei  aod  all  miaeralt  and  fosnis 
diMorered  upon  landa  heloDging  lo  tho  people  of  the  siate,  ahalt  be  the  pro- 
pert)'  of  ilie  people.  Bui  all  mitiet  of  whatever  deacriptioo,  other  than  mine* 
uf  gold  and  silver,  discovered  upon  any  lands  owned  by  a  ciiiien  of  any  of 
tbe  United  State*,  the  ore  of  which,  upon  on  average,  shall  contain  two 
equal  third  parts  oi  mote  in  value,  of  copper,  lin,  iion  and  lead,  or  any  of 
those  metala,  ahall  belong  lo  the  owner  of  lueh  land.  N.T.S-B.3d  ediu 
vol.  i.  333.     The  staiute  containi  some  qualifications  in  favour  of  the  dis. 

What  is  the  law  of  the  other  etatei  on  the  sabject  of  royal  mines,!  am  not 
able  ta  say,  though  it  is  to  be  presomed  that  the  exception  of  mines  of  gold 
and  silver,  is  the  usual  formula  in  all  govsrnment  pateals  sod  grants  by  the 
United  States,  as  well  as  by  the  several  slates. 

Mr.  Justice  Clayton,  of  Georgia,  in  the  case  of  The  Siste  of  Georgia  v. 
Canatoo,  a  Cherokee  ladian,  brought  up  on  hahtat  eorput,  (reported  in  ihe 
jValiDTial  Inttlligmcer  of  October  S4, 1B43,)  held,  that  the  right  and  title  to 
land  inciiidad  •  right  to  all  the  mines  and  minerals  theretu,  unless  they  wero 
separated  from  the  land  by  positive  grant  or  exception ;  and  ihst  if  the  «utc 
made  a  grant  of  public  lands  to  an  iodividual,  wilhoul  any  eiceptioQ  of  mines 
and  minerala,  the  mines  and  minerals  would  pass  Co  Ihe  granlee  as  part  and 
parcel  of  ihe  land ;  and  that  the  Cherokee  Indians  had  a  right  to  dig  and  lake 
away  gold  and  silver  from  the  lands  in  their  reserves,  or  lands  not  ceded  to 
tbe  state,  and  were  not  amenable  in  treipan  for  ao  doing,  inasmuch  as  they  . 
had  as  good  a  right  lo  Iho  use  of  tbe  minee  and  minerala  as  to  the  use  of  the 
land  and  its  products  in  any  other  reaoecl :  that  lliey  were  lawful  occupants. 
nol  chargeable  with  wsaie ;  for  the  right  of  the  state  was  a  light  of  pre-enp. 
lion  only,  and  never  considered  otherwise  by  the  government  of  Gieat  Briu 
nin,  when  il  claimed  and  exercised  dominion  over  this  country,  nor  by  out 
own  government  which  succeeded  to  iheBgiiah  powers. 

•  Dr.  Arnold,  in  his  Hiitory  of  Somt,  vol.  i.  S6T--S70,  considers  it  to  have 
been  a  general  principle  in  the  ancient  slatea  of  Greece  and  Italy,  that  all  pro- 
perty in  land  was  derived  from  the  government  by  alloUnent  to  individuals 
in  absolute  right.  Conquered  lauds  were  won  for  the  state,  and  not  for  in- 
dividuals.   Thai  portion  which  was  assigned  to  individuals  they  took  abia. 
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dian  reservation  lands,  of  which  they  still  retain  the 
occupancy,  the  validity  of  a  patent  has  not  hitherto  been 
permitted  to  be  drawn  in  question  in  a  suit  between 
citizens  of  the  state,  under  ^e  pretext  that  the  Indian 
right  and  title,  as  original  lords  of  the  soil,  had  not  been 
extinguished.'  It  was  also  declared  in  Fischer  v.  Ftck^^ 
to  be  the  opinion  of  the  Supreme  Court  of  the  United 
States,  that  the  nature  of  the  Indian  title  to  lands  lying 
within  the  territorial  limits  of  a  state,  though  entitled  to 
be  respected  by  all  courts  until  it  be  legitimately  extin- 
guished, was  not  such  as  to  be  absolutely  repugnant  to 
a  seisin  in  fee  on  the  part  of  the  government  within 
whose  jurisdiction  the  lands  are  situated.' 

•(2.)  The  history  and  grounds  of  the  claims  of  •379 
the  European  governments,  and  of  the  United 
States,  to  the  lands  on  this  continent,  and  to  dominion 
over  the  Indian  tribes,  have  been  since  more  largely  and 
fully  considered.  In  discussing  the  rights  and  conse- 
quences attached  by  the  international  law  of  Europe  to 
prior  discovery,  it  was  stated  in  Johmon  v.  M'liUosh,'^  as 


ImelTi  bm  ihe  great  nun  of  iha  laaila  wu  leA  u  ihe  drmetne  of  (he  itate, 
and  the  occapian  of  it  bald  onl;  by  a  pracarioDa  teDuia. 

■  Jftckton  V.  Hndaon,  3  Jahmt.  Sep.  375.  li  ia  judicially  aettled  in  Ken. 
tDCky  and  Ohio,  and  in  Ibe  Supreme  Court  of  the  United  Siaiea,  that  a  patent 
for  land  conreya  the  legal  title,  but  leavea  all  equitiee  open  ;  and  the  conrta 
go  bebind  the  patent  for  landa,  and  einniine  the  eqiiity  of  the  title.  Bruah 
T.  Ware,  15  PtttT^  V.  S.Btp.  93. 

*  6  Cranei't  Sep.  ST. 

■  Thi*  waaihe  laagaage  of  ■  ntajoritjr  of  the  court  ia  thecaae  of  Fletcher 
v.Peck.  Itwaa  amere  naked  declantion,  without  anydlacueaion or reaaon- 
ing  by  Ihe  contt  in  anpport  afilj  but  Judge  Jt^aon,  in  the  icparale  opinion 
which  he  deliTered,  did  not  concur  in  the  doctrine.  He  held  that  the  Indian 
itationi  were  abeoluie  proprielon  of  the  aoil,  and  that  practically,  and  in 
caaea  nnafiecled  by  parlicnlar  treaties,  tlie  reatrictiona  upon  ihe  light  of  aoil 
in  the  Indiana  amounted  only  to  an  eicloaion  of  all  competiton  fram  ibe 
market,  and  a  pre-emptive  right  to  icquire  a  fee  aimple  by  purchase  when 
the  proprietora  ihonld  be  pleaaed  to  sell. 

'  B  Witat.  Sep.  543. 
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an  historical  fact,  that  od  the  discovery  of  this  continent 
by  the  nations  of  Europe,  the  diecovery  was  considered 
.to  have  given  to  the  goverDment  by  whose  subjecU  or 
authority  it  was  madci  a  title  to  tbe  country,  and  the 
sole  right  of  acquiring  the  soil  from  the  natives,  as 
against  all  other  European  powers.  jGach  nation  claioted 
the  right  to  regulate  for  itself,  in  exclusion  of  all  others, 
the  relation  which  was  to  subsist  between  the  disco- 
verer and  the  Indians.  That  relation  necessarily  im- 
paired* to  a  considerable  degree,  the  rights  of  the  orir 
gioal  inhabitants,  and  an  ascendancy  was  asserted  in 
consequeuce  of  the  superior  genius  of  the  Europeans, 
founded  on  civilization  and  Christianity,  and  of  their 
superiority  in  the  means,  and  in  the  art  of  war.  The 
European  nations  which  respectively  established  colo- 
nies in  America,  assumed  ^e  ultimate  dominion  to  be 
in  themselves,  and  claimed  the  exclusive  right  to  grant 
a  title  to  the  soil,  subject  only  to  the  Indian  right  of  oc- 
cupancy. The  natives  were  admitted  to  be  the  rightfnl 
occupants  of  the  soil,  with  a  legal  as  well  as  just  claim 
to  retain  possession  of  it,  and  to  use  it  according  to  their 
own  discretion,  though  not  to  dispose  of  the  soil  at  their 
own  will,  except  to  the  government  claiming  the  right 
of  pre-emption.  The  practice  of  Spain,*  France, 
•380  Holland  and  England,  "proved  the  very  gene- 
ral recognition  of  the  claim  and  title  to  Ameri- 


■  Bf  lh»  liwi  of  spun,  pBTticulu  portion*  of  the  soil  of  Louwtuw  wcm 
■llolted  to  the  Indiiot,  tnd  ctre  wu  taken  U>  mtke  ibe  aeqniiitioiu  rahiaUe, 
hj  preventing  ihe  inUtuion  of  wbiu  Mtilen.  The  £«h  V  tit  tnJin  di- 
rected, ihit  when  the  Indisni  giTe  up  thsii  land*  la  the  whiiea,  otlni*  ihouM 
be  snigned  in  ihetn  ;  and  the  luida  alloited  to  ilia  Indiia  tiibet  by  tha  Span- 
iah  officeiv,  in  parauiince  of  tlie  lawi  of  [he  Indies,  were  given  to  them  in 
complete  onnerahip,  equally  at  if  iher  were  held  nodei  a  compleM  grant. 
Bui  aa  the  Indian*  were  considared  in  a  atala  of  pupilage,  the  aalhorilr  of 
the  public  ollicera,  who  were  oonadluted  their  guardiana,  waa  necessary  to 
a  Talid  alieDDiion  of  ihejr  propartf.    Swap,  dti  1m  Iti^ai,  cited  by  Poller, 
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can  territories  given  by  discovery.  The  United  States 
adopted  the  sanie  principle,  and  their  exclusive  right  to 
estinguisb  the  Indian  title  by  purchase  or  conqnest,  and 
to  grant  the  s<h1,  and  exercise  such  a  degree  of  sove- 
reignty as  circumstances  required,  has  never  been  jadi- 
cially  questioned.*  The  rights  of  the  British  govern- 
ment within  the  limits  of  the  British  colonies,  passed  to 
the  United  States  by  the  force  and  effect  of  the  act  of 
independence ;  and  the  uniform  assertion  of  those  rights 
by  the  crown,  by  the  colonial  governments,  by  the  indi- 
vidual states,  and  by  the  Union,  is,  no  doubt,  incompati- 
ble with  an  absolute  title  in  the  Indians.  That  title  has 
been  obliged  to  yield  to  the  combined  influence  which 
military,  intellectual  and  moral  power  gave  to  the  claim 
of  the  European  emigrants. ** 


J.,  in  16  Marti*'*  Btp.  357 — 359,  who  apaaka  moil  Uberaltr  of  the  hUmaiM 
policy  and  jnitjae  of  the  Spaniih  lawi  ia  reladon  to  tfae  Indian  trib«a.  See, 
■bo,  InnBlationa  from  ibe  Stcvpilaciaa  da  Ltyii  de  lot  ladiai,  in  While'i 
ntm  BtcBpUaeian,  vol.  iL  34.  41.  59.  S5,  which  ahow  the  anzioua  and  pater- 
ml  care  with  which  ihe  Spaniib  lawi  guarded  Ihe  Indiuia  Ham  alinaa  and 
Craod. 

^  Aa  aarlr  aa  ITB9  the  American  miniater.  Hi.  Jaf,  told  tbe  Spiniah 
minialei,  Count  d'Atanda,  (hat  out  lighl  to  ihe  teiritoriea  of  ihe  Indian  na- 
tiona  comprehended  wilhin  tbs  colonial  chartered  limite,  naa  a  quaation  to   • 
ba  diacuaaed  and  aeltled  between  na  and  the  Isdisne  ;  that  ne  claimed  the  J 
right  affrt^mption  with  reaped  to  ihenii  and  the  mtenignly  with  reapeot  | 
(0  all  other  naiioii*.    Liftani  Wntingi  of  Jekn  Jay,  loi.Xi.Ali.    The  In. 
diana  in  the  N.  W.  Tenitory  of  the  Doited  Slataa  did  not  concur  in  an)r 
•nch  lo^c,  for  the  dalegalea  of  the  confederate  oaliODB  who  tnel  in  connoil 
die  American  eommlaaionen  at  Sandoalcr,  In  1793,  to  attempt  the  negodatieii 
of  a  peace,  declared  that  ihe;  had  naTor  fielded  lo  or  agieed  with  the  King 
of  England,  or  the  United  Sialea,  to  lurrendcr  nj  excluaire  right  of  pre. 
emption,  and  that  they  contldered  ihemaelTea  free  to  make  any  bargain  or 
ccMlon  of  landa  wheneTer,  and  lo  whomaoeTer  ihef  pleaeed. 

a  Tbe  right  of  discoTery  waa  not  reeognieed  in  the  Roman  law.  It  ia  an 
imperfect  title  unleaa  followed  by  accHpaCion,  and  uoleia  the  inieoiian  of  the 
aorereigQ  or  elate  to  take  posaeaaion,  be  declared  or  made  known  lo  the  world. 
Valttl,  b.  1.  e,  18.  aec.  207,  201      MarUJif  Prtcii.  p.  37.      KiubiT,  Droit 

i**gan»madtTnt»dePEiireft,tee.  1S6.    Thiaia  the  langoaKe  of  the  modern 
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(3.)  This  assumed  but  qualified  domiuioa  over  the 
Indian  tribes,  regarding  them  as  enjoying  no  higher  title 
to  ihe  soil  than  that  founded  on  simple  occupancy,  and 
to  be  incompeteat  to  transfer  their  title  to  any  other 
power  than  the  government  which  claims  the  jurisdic- 
tion of  their  territory  by  right  of  discovery,  arose,  in  a 
great  degree,  from  the  necessity  of  the  case.  To  leave 
the  Indians  in  possession  of  the  country  was  to  leave 
the  country  a  wilderness ;  and  to  govern  them  as  a  dis- 
tinct people,  or  to  mix  with  them,  and  admit  them  to  an 
intercommunity  of  privileges,  was  impossible  under  the 
circumstances  of  their  relative  condition.  The  peculiar 
character  and  habits  of  the  Indian  nations,  ren- 
"381  dered  them  incapable  'of  sustaining  any  other 
relation  with  the  whites  than  that  of  dependence 
and  pupilage.  There  was  no  other  way  of  dealing  with 
them  than  that  of  keeping  them  separate,  subordinate 
and  dependent,  with  a  guardian  care  thrown  around 
them  for  their  protection.'  The  rule  that  the  Indian 
title  was  subordinate  to  the  absolute,  ultimate  title  of  tbe 
government  oftbe  European  colonists,  and  that  tbe  In- 
dians were  to.be  considered  as  occupants,  and  entitled 
to  protection  in  peace  in  that  character  only,  and  inca- 


diplomtitBii  and  pabliciiu,  on  tbe  part  of  England,  Spain,  Rus^a  and  die 
TJniled  Slate*.  Mere  transient  diicomy  amonnu  to  nodiing,  nnlesa  r<i]. 
lowed  in  a  reasonable  time  by  occapation  and  aettUmenl,  more  or  leei  per- 
manent, under  the  sanction  of  ibe  state.  In  (he  diapulea  and  diacuaaiona 
between  tbe  Britiab  government  and  Spain,  in  1T90,  TflaliTe  to  NootkK 
Sound,  on  tbe  N.  W.  Colsl  of  America,  tbe  former  claimed  ea  an  indiapn- 
(able  right,  the  pomeaaion  of  such  eatabliabmenia  as  tbe;  ahould  form,  wiih 
tbe  coneecit  of  the  nativea  of  the  coudO!?,  not  prenouaty  occupied  l>7  an;  of 
ibe  European  nations.  See  Grttnhete'i  RUlary  of  Ortgtm  and  Calt/bnria, 
4th  edit.  304. 

•  It  waa  shown  in  the  caae  of  Mitchell  v.  Unired  Slates,  9  Pelera"  17,  SI 
Btp.  740,  that  [I  naa  part  of  the  governot's  oath  in  tbe  Spantah  catonicev  as 
pi^aeribed  hj  the  laws  of  ibe  Indies,  that  ht  thniU  lak*  cart  a/  tht  wrl/art, 
intrtatt  end  prattetien  of  lie  Indian*. 
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pable  of  transferriDg  tbeir  right  to  others,  was  the  best 
one  that  could  be  adopted  with  safety.  The  weak  and 
helpless  condition  in  which  we  found  the  Indians,  and 
the  im measurable  superiority  of  their  civilized  neigh- 
bours, would  not  admit  ofthe  application  of  any  more 
liberal  find  equal  doctrine  to  the  case  of  Indian  lands 
and  contracts.  It  was  founded  on  the  pretension  of 
converting  the  discovery  of  the  country  into  a  conquest ; 
and  it  is  now  too  late  to  draw  into  discussion  the  validity 
of  that  pretension,  or  the  restrictions  which  it  imposes. 
It  13  established  by  numerous  compacts,  treaties,  laws 
and  ordinances,  and  founded  on  immemorial  usage. 
The  country  has  been  colonized  and  settled,  and  is  now 
held  by  that  title.  It  is  the  law  of  the  land,  and  no 
court  of  justice  can  permit  the  right  to  be  disturbed  by 
speculative  reasonings  on  abstract  rights. 

This  is  the  view  of  the  subject  which  was  taken  by 
the  Supreme  Court,  in  the  elaborate  opinion  to  which  I 
have  referred.  The  same  court  has  since  been  repeat- 
edly called  upon  to  discuss  and  decide  great  questions 
concerning  Indian  rights  and  title ;  and  the  subject  has 
of  late  become  exceedingly  grave  and  momentous, 
affecting  the  faith  and  character,  if  not  the  tranquillity 
and  safety,  ofthe  government  ofthe  United  States. 

In  the  case  of  Cherokee  Ntnion  v.  Slate  of  Georgia,*  it 
was  held  by  a  majority  of  the  court,  that  the  Cherokee 
nation  of  Indians,  dwelling  within  the  jurisdic- 
tional limits  of  *the  United  Stales,  was  not  a  *383 
for^ga  ttate  in  the  sense  in  which  the  term  ts  used 
in  the  constitution,  nor  entitled  as  such  to  proceed  in  that 
court  against  the  stale  of  Georgia.  Butitwas  admitted 
that  the  Cherokees  were  a  ttate,  or  distinct  political 
society,  capable  of  managing  its  own  affairs,  and  govem- 


*  Jinnarr  Term,  1631,  S  PeUre  U.  S.  Sip.  I. 
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ing  itself,  and  that  they  bad  uniformly  been  treated  as 
such  since  the  settlement  of  our  country.  The  numerous 
treaties  made  with  them  by  the  United  States,  recognise 
them  aB  a  people  capable  of  maintaining  the  relations 
of  peace  and  war,  and  responsible  in  their  political  ca- 
pacity. Their  relation  to  the  United  States  was  never- 
theless peculiar.  They  were  domestic  dependent  na- 
tions, and  their  relation  to  us  resembled  that  of  a  ward 
to  his  guardian ;  and  they  had  an  unquestionable  right 
to  the  lands  they  occupied,  until  that  right  should  be 
extinguished  by  a  voluntary  cession  to  our  government. 
The  subject  was  again  brought  forward,  and  the  great 
points  which  it  involved  reasoned  upon  and  judicially 
determined,  in  the  case  of  Worcaler  v.  Slate  of  Georgia,^ 
which  was  another  case  arising  out  of  the  operation 
of  the  laws  of  Georgia. 

The  legislature  of  that  state,  in  the  years  1838,  1829 
and  1830,  passed  several  penal  statutes,  in  reference  to 
the  Cherokee  nation  and  territory.  The  purpose  and  ' 
effect  of  those  laws  was,  to  demolish  the  Cherokee 
government  and  institutions,  and  annihilate  their  politi- 
cal existence  as  a  nation,  and  to  divide  their  territory 
among  the  adjoining  counties  in  Georgia,  and  extend 
the  civil  and  criminal  law  of  the  state  over  the  Indian 
territory.  Those  laws  dealt  with  them  as  if  they  were 
alike  destitute  of  civil  and  political  privileges,  and^rere 
mere  tenants  at  suSerance,  without  any  interest  in  the 
soil  on  which  they  dwell,  and  which  had  been  uniuter- 
ruptedly  claimed  and  enjoyed  by  them  and  their  ances- 
tors as  a.  nation  from  time  immemorial.  Their  lands 
had  been  guarantied  to  them  as  a  nation,  and  the  pro- 
tection of  the  United  States  pledged  to  them  in  their 
national   capacity ;   and   their  existence,  competence 
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and  rights,  as  a  distinct  political  'society,  recog- 
nised, by  treaties  made  with  them  in  the  years 
1786,  1791,  1798,  1806,  1806.  1816,  1817  and  1819, 
by  the  govennnent  of  the  United  States,  under  all  the 
forms  and  solemnities  of  treaty  compacts.  The  statutes 
of  Georgia,  nevertheless,  prohibited  the  Cherokees,  un- 
der highly  penal  sanctions,  from  the  exercise,  within 
the  territory  they  so  occupied,  of  any  political  power 
whatever,  legislative,  executive  or  judiciaL  They 
were  declared  not  to  be  competent  witnesses  in  any 
court  of  the  state  to  which  a  white  person  might  be  a 
party,  unless  such  white  person  resided  in  the  Cherokee 
nation  ;  and  they  were  also  declared  to  be  incompetent 
to  contract  with  any  white  person.  Their  territory  was 
divided  into  sections,  and  directed  to  be  surveyed  and 
subdivided  into  districts,  and  disposed  of  by  lottery 
among  the  citizens  of  Georgia.  Their  gold  mines  were 
taken  possession  of  by  force,  and  the  use  of  them 
by  the  Indians  prohibited.  They  were,  however,  de- 
clared to  be  protected  in  the  possession  of  their  un- 
PTOveinentt,  utuU  the  legitlature  should  enact  to  the  con- 
trary, or  the  Indians  should  voluntarily  abandon  them.* 


■  In  iheaeonon  of  ] 831 — 3,  th«  le|pBlatiire  of  Alabama  alao  eitsnded  ibe 
ciTJlaadcrimiaaljarudicticiiiarihat  stale  over  all  rhe  lodinii  lerritorj  widan 
in  Umiu,  Bad  dealt  with  ibe  Ittdiaiii  (Creeks  and  CfaeroheM)  at  being  under 
the  abtolute  control  of  ihs  ataie.  8o,  alio,  in  the  aeasion  of  1833,  tbe  tagis. 
lalure  of  Tenneaaee  exteadsd  the  lawa  and  juriadiction  of  the  atale  over  tb« 
intcc  of  counlrf  within  the  boundary  limits  of  the  luie  in  the  ocenpanc;  of 
the  Cherokeea.  But  tho  extooNon,  though  in  Tlolstian  of  the  treatica  axial, 
ing  between  the  United  Suin  and  the  Cheroksei,  waa  made  wiik  mild  and 
raasonable  quail ficatioca,  in  respect  to  the  Cherokee*,  cainpared  with  ainn. 
lar  acts  in  some  other  stales.  It  saeured  them  in  the  ai^jojrmcDt  oftheli  im- 
prorementa  and  personal  proper^,  and  allowed  them  to  enjoj  ibeir  natlTe 
naages,  arid  pre*ented  entry  upon,  or  ooeupancy  of,  any  of  tbe  lands  in  ibeir 
territory,  by  while  men,  and  eiemptad  tba  Cherokee  Indiim  from  any  crirni. 
nsl  juriadicljon  nnder  lbs  aol  for  offencea  committed  by  them  wilbtn  Ibeir 
tcrrilqry,  oicept  for  murder,  rape  and  larceny.     It  was  in  the  spirit  of  tbe 
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The  Supreme  Court  of  the  United  States,  in  the  cate 
of  Worcater,  reviewed  the  whole  ground  of  controversy, 
relative  to  the  character  and  validity  of  Indian  rights 
within  the  territorial  dominions  of  the  United  States, 
and  especially  in  reference  to  the  Cherokee  nation, 
within  the  territorial  limits  of  Georgia.  They  declared 
that  the  right  given  hy  European  discovery  was  the  ex- 
clusive right  to  purchase,  but  this  right  was  not  founded 
on  a  denial  of  the  right  of  the  Indian  possessor  to  sell- 
Though  the  right  to  the  soil  was  claimed  to  be  in  the 
European  governments,  as  a  necessary  consequence  of 
the  right  of  discovery  and  assumption  of  territorial 
jurisdiction,  yet  that  right  was  only  deemed  such  in 
reference  to  the  whites  ;  and  in  respect  to  the  Indians, 
it  was  always  understood  to  amount  only  to  the  exclu- 


BCt  of  the  UgiilatUTe  of  New-Yoik,  of  12lh  April,  1823,  aaaerdaK  exclmJTe 
crioiiaalJunMliction  over  all  crimei  lad  offeace*  committed  within  the  Ta- 
djko  ReserTidotu  in  tho  •tats  bj  aod  between  Indians.  The  TeDnen»e  act 
wai  founded  on  ths  neceaaity  of  ilie  cusb,  owing  to  ibe  ver;  reduced  popn. 
latioa  of  the  Cherokeei  within  the  atale  of  Tennesaee,  and  the  (oo  great  im- 
becility of  their  organiiation  and  anthoriiy  to  preaerre  order,  and  proiaci 
thsnuelveB  from  atioeiaui  crimea.  The  crimiiial  juriidiction  of  New. York 
wa«  Tiodicited  on  that  ground  in  Goodell  r.  Jackaon,  30  Jahn*.  Rtp.  71G ; 
and  on  th«  aama  grouod  the  a«l  of  Tenneiiee  waa  vindicated  in  their  Sd- 
preme  Court,  in  the  mm  of  The  Stale  v.  Foreman,  a  Cherokee  Indian,  Oc- 
tober, 1B35.  8  Tergtr,  3S6.  But  even  that  deciaion,  ably  aa  it  waa  anp- 
ported,  waa  reaialed  with  equal  alulity,  by  Judge  Peck,  one  of  the  HHOiben 
of  the  court,  oq  the  groond  of  aabBiBtiog  treaii«a  betweoa  the  United  Siatee 
and  the  Cherokeee,  recogniaing  their  national  and  aeif.goveming  aulhority, 
and  which  trealiea  did  not  exial  in  the  case  in  New.York.  In  Wall  t.  Wit- 
liamaon,  Alabama  B.  N.  3.  toI.  viii.  p.  48,  it  waa  adjudged  that  a  mairiag* 
between  two  Indiana  belangiog  to  the  Choctaw  tribe,  and  entered  into  ac- 
cording to  the  Inwa  and  cuatomi  of  the  tribe  at  the  place  where  it  took  place, 
waa  valid,  even  ihoogh  the  lawa  of  Alnbama  had  bean  eitended  over  that 
Indian  territory.  The  lawi  and  cuetoma  of  the  Choclawa  were  not  in  fact 
abrogaled  b;  the  eitenaion  of  the  Aiabama  jnriadiclion,  so  far  aa  th«  mem- 
ben  of  the  tribe  were  affected ;  and  aa  by  Choctaw  law  the  Rnsband  may 
at  plaaaure  diaaolve  the  marriage  tie,  the  dinolulinn  aa  between  the  Indians 
ia  rtcogniaed  in  Alabama  ««  valid. 
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sive  rigbt  of  purchaaing  such  lands  as  the  natives  were 
willing  to  sell.     The  royal  grapta  and  charters  asserted  1 
a  titleto_the  C0M"^ry  ngaiost  Europeans  only,  I 

and  they  were  considered  as  blank  *paper,  so  *384 
far  as  the  rights  of  the  oatires  were  concerned. 
The  English,  the  French  and  the  Spaniards,  were 
equal  competitors  for  the  friendship  and  the  aid  of  the  ' 
Indiui  nations.  The  crown  of  England  never  at- 
tempted to  interfere  with  the  national  afiairs  of  the 
Indians,  further  than  to  keep  out  ihe  agents  of  foreign 
powers,  who  might  seduce  them  into  foreign  alliances. 
The  English  government  purchased  the  alliance  and 
dependence  of  the  Indian  nations  by  subsidies,  and 
purchased  their  lands  when  they  were  willing  to  sell, 
at  a  price  they  were  willing  to  take,  but  they  never  co- 
erced a  surrender  of  them.  The  English  crown  con- 
sidered them  as  nations  competent  to  maintain  the  re- 
lations of  peace  and  war,  and  of  governing  themselves 
under  her  protection.  The  United  States,  who  suc- 
ceeded to  the  rights  of  the  British  crown  in  respect  to 
the  bidians,  did  the  same,  and  no  more  ;  and  the.  pro- 
tection  stipulated  to  be  afibrded  to  the  Indians,  and 
claimed  by  them,  was  understood  by  all  parties,  as 
only  hinding  the  Indians  to  the  United  States  as  depen- 
dent allies.  A  weak  power  does  not  surrender  its  in- 
dependence and  right  to  self-government,  hy  associating 
with  a  stronger,  and  receiving  its  protection.  This  is  ihe 
settied  doctrine  of  the  law  of  nations  ;  and  the  court 
concluded  and  adjudged,  that  the  Cherokee  nation  was 
a  distinct  community,  occupying  its  own  territory,  with 
boundaries  accurately  described,  in  which  the  laws  of 
Georgia  could  not  rightfully  have  any  force,  and  into 
which  the  citizens  of  Georgia  had  no  right  to  enter, 
but  with  the  assent  of  the  Cherokeea  themselves,  or  in 
conformity  with  treaties,  and  with  the  acts  of  congress. 
The  court  accordingly  considered  the  acts  of  Georgia 
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which  have  been  mentioned,  to  be  repugnant  to  the 
constitution,  treaties  and  laws  of  the  United  States, 
and  consequently  that  they  were,  in  judgment  of  law, 
null  and  void. 

The  decision  of  the  Supreme  Court  of  the  United 
States  was  not  the  promulgation  of  any  new  doctrine  : 

'  for  the  several  local  governmenta,  before  and  since  our 
revolution,  never  regarded  the  Indian  nati<ms 
*38S  within  their  terriloriai  domains  *as  subjects,  or 
members  of  the  body  politic,  and  amenable  in- 
dividaally  to  their  jurisdiction.  They  treated  the  In- 
dians within  their  respective  territories  as  free  and  in- 
dependent tribes,  governed  by  their  own  laws  and 
usages,  under  their  own  chiefs,  and  competent  to  act 
in  a  national  character,  and  exercise  self-government, 
and  while  residing  within  their  own  territories,  owing 
no  allegiance  to  the  municipal  laws  of  the  whites.     The 

judicial  decisions  in  New-York  and  Tennessee,  in  1810 
and  1893,  correspond  with  those  more  recently  pro- 
nounced in  the  Supreme  Court  of  the  Union,  and  th^ 
explicitly  recognised  this  historical  fact  and  declared 
this  doctrine.*    The  original  Indian  nations  were  re- 


■  lackwn  t.  Wood,  T  Jahnt.  Sep.  395.  Goodell  v.  Smith,  30  itid.  69). 
Holland  t.  Feck,  Ptek't  Turn.  Sip.  151.  In  1830,  the  Snpreine  Conn  cf 
TanncMce  itatad,  that  the  act  of  Nonh  Carolioa  oT  1TB3,  (and  which  wai 
pait  of  the  slatuta  law  of  Tennenee,)  admitted  that  the  Cbetokee*  were  »■ 
independBnt  people,  and  nol  citiieni  of  that  itate  ;  that  ihsr  ware  gorenied 
bf  ibeirownUwa,  andnotiubject  to  the  legnald'ure  of  North  Caralina.  The 
MVt  declared  that  frania  from  that  state  of  Indian  landa  were  Talid  aa  be. 
tmen  the  atate  and  ^ranieei,  bat  that  they  were  enlyect  to  the  Indian  light 
■od  title  of  exclusive  oecnpiincr  and  ci^oymenL  Blair  &  lohown  t.  Path, 
kilter,  3  Yergtr,  407.  The  legislatnre  of  New. York,  ao  late  aa  1813,  by 
Btatnte,  anthotized  (he  goveinoi  "  to  bold  a  IrMly  or  (reatta*  oa  (ie  port  e/ 
tkt  ftfU  ef  ihit  OMit,  tBtl&  lis  Ontida  nation  of  Indimu,  or  urn/  athtr  tf 
OieI»i.vm  notieniar  triise  leif Aim  IjU)  f(«l<,  for  the  pnrpose  of  eitintnisfainK 
their  claim  to  such  part  of  ibeii  lands  lying  wilhia  thia  itale  as  he  might  deem 
proper,  for  such  aunw  and  annuities  as  might  be  mnlnallr  agreed  upon  by  die 
pvtiw."    £mh  of  ITtto-Tork,  Uth  eeM.  e.  190. 
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garded  and  dealt  with  as  proprietors  of  the  Boil  which 
they  claimed  aod  occupied,  but  without  the  power  of 
alienation,  except  to  the  governments  which  protected 
them,  and  had  thrown  over  them  and  beyond  them  their 
assamed  patented  domains.  Those  governments  as- 
serted and  enforced  the  exclusive  right  to  extinguish 
Indian  titles  to  lands ^  enclosed  within  the  exterior  lines 
of  their  jurisdictions,  by  fair  purchase,  under  the  sanc- 
tion of  treaties;  and  they  held  all  individual  purchases 
from  the  Indians,  whether  made  with  them  individually 
or  collectively  as  tribes,  to  be  absolutely  null  and  void. 
The  only  power  that  could  lawfully  acquire  the  Indian 
title  was  the  state,  and  a  government  grant  was  the 
only  lawful  source  of  title  admitted  in  the  courts  of  jus- 
tice. The  colonial  and  state  goremments,  and  the 
government  of  the  United  States,  uniformly  dealt  upon 
these  principles  with  the  Indian  nations  dwelU 
ing  *witbin  their  territorial  Uniits.  The  Indian  *386 
tribes  placed  themselves  under  the  protection  of 
the  whites,  and  they  were  cherished  as  dependent  al- 
lies, but  subject  to  such  restraints  and  quaUEed  control 
in  their  national  capacity,  as  was  considered  by  the 
whites  to  be  indispensable  to  their  own  safety,  and  re- 
quisite to  the  due  discharge  of  the  duty  of  that  protec- 


•  In  ICichell  t.  Uniled  SlBiei,  9  Ftttr^  V.  S.  Sep.  Til.  745,  746,  ifa« 
Sopreme  Court  ones  mois  declared  the  aame  general  docuine,  ihst  landi  in 
poaaeaeioD  of  friendlr  Indiana  were  aliraya,  under  the  colonial  govemmanla, 
eonaidered  aa  being  owned  bj  the  tribe  or  nation,  m  their  common  propertr, 
hj  a  perpeinal  right  of  poneaBlon ;  that  the  ollitnate  fee  waa  in  the  crown  or 
ill  graniaea,  subject  lo  ihia  right  of  poaaeaeion,  and  could  be  granted  by  tha 
erown  upon  thai  condition ;  that  indiiridualB  could  tioi  pnrchue  Indian  Itoda 
wiibout  lieenae,  or  under  rtdea  preaeribed  by  law ;  that  poaaeaaion  waa  con- 
■idered  with  reference  to  Indian  hibila  and  modes  of  life,  and  the  hauling 
grounds  of  rhe  tribes  were  aa  much  in  their  setaal  occupation  s«  (he  cleand 
Sslda  of  the  whitea,  and  this  was  the  tenure  of  Indian  lands  by  the  laws  of 
all  the  coloniaa.  Gianla  and  aalca  by  the  Indian  at  Indian  Iteatiea,  andw 
Vol.  m.  36 
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(4.)  There  has  been  considerable  diversity  of  opin- 
ion and  much  ingenious  speculation,  on  the  claim  of 
right  to  this  country  by  the  Europeans,  founded  on  the 
title  by  discovery.  We  have  seen  that  wiih  respect  to 
the  English  colonists  in  America,  the  claim  was  modi- 
fied, enid  much  of  its  extravagance  destroyed,  by  con- 
ceding to  the  native  tribes  their  pohtical  rights  and 
privileges,  as  dependent  Edlies,  and  their  qualified  title 
to  the  soil.  As  far  as  Indian  rights  and  territories 
were  defined  and  acknowledged  by  the  whites  by  treaty, 
there  was  no  question  in  the  case,  for  the  whites  were 
bound  by  the  moral  and  national  obligations  of  contract 
and  good  faith ;  and  as  far  as  Indian  nations  had  formed 
themselves  into  regular  organized  governments,  within 
reasonable  and  definite  limits  necessary  for  the  hunter 
state,  there  would  seem  also  to  be  no  ground  to  deny 
the  absolute  nature  of  their  territorial  and  political  rights. 
But  beyond  these  pointii  our  colonial  ancestors  were 
not  willing  to  go.  They  seem  to  have  deemed  it  to  be 
unreasonable,  and  a  perversion  of  the  duties  and  design 
of  the  human  race,  to  bar  the  Europeans,  with  their 
implements  of  husbandry  and  the  arts,  with  their  laws, 
their  learning,  their  liberty  and  their  religion,  from  all  en- 
trance into  this  mighty  continent,  lest  they  might  trespass 
■V)  '  upon  some  part  of  the  interminable  forests,  deserts  and 
.  j  hunting  grounds  ofanunciviIized,erratic  and  savage  race 
^^  of  men.     Nor  could  they  be  brought  to  entertain  much 

I  respect  for  the  loose  and  attenuated  claim  of  such  oc- 
N         cupantK!  to  the  exclusive  use  of  a  country  evidently 
I  fitted  and  intended  by  Providence  to  be  subdued  and 
!   cultivated,  and  to  become  the  residence  of  civilized  na- 
tions. 


the  nnetioii  of  the  Jocai  goTenuneDlB,  gt.n  a  valid  iiil«.  Tha  doclriBB  m 
ta  that  caw  applied  to  gtants  of  land*  in  Florida,  (Tom  tha  Craek  ud  S«b 
Dole  Indiana,  under  tbe  MUietioii  of  the  Spaniah  aniliorities. 
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II  was  part  of  the  original  destiny  and  duty  of 
the  human  *race  to  mbdue  the  earth  and  till  the  '387 
grmrnd  from  whence  they  loere  taken.  The  white 
race  of  men,  as  Governor  Fonall  observed,  have  been 
"  land-workers  from  the  beginning ;"  and  if  unsettled 
and  sparsely  scattered  tribes  of  hunters  and  fishermen 
-show  no  disposition  or  capacity  to  emerge  from  the 
savage  to  the  agricultural  and  civilized  state  of  man, 
their  right  to  keep  some  of  the  fairest  portions  of  the 
earth  a  mere  wilderness,  filled  with  wild  beasts,  for  the 
sake  of  bunting,  becomes  utterly  inconsistent  with  the 
civilization  and  moral  improvement  of  mankind.  Vattet 
did  not  place  much  value  on  the  territorial  rights  ol'. 
erratic  races  of  people,  who  sparsely  inhabited  immense 
regions,  and  suffered  them  to  remain  a  wilderness,  be- 
cause their  occupation  was  war,  and  their  subsistence 
drawn  chiefly  from  the  forest.  He  observed  that  the 
cuUivatioa  of  the  soil  was  an  obligation  imposed  by 
nature  upon  mankind,  and  that  the  human  race  could 
not  well  subsist,  or  greatly  multiply,  if  rude  tribes, 
which  had  not  advanced  from  the  hunter  state,  were 
entitled  to  claim  and  retain  all  the  boundless  regions 
through  which  they  might  wander.  K  such  a  people 
will  usurp  more  territory  than  they  can  subdue  and 
cultivate,  they  have  no  right  to  complain,  if  a  nation  of 
cultivators  puts  in  a  claim  for  a  part,  and  confines 
the  natives  within  narrower  hmits.  He  alluded  to  the 
establishment  of  the  French  and  English  colonies  in 
North  America,  as  being,  in  his  opinion,  entnely  law- 
fiil ;  and  he  extolled  the  moderation  of  William  Penn, 
and  of  the  first  settlers  in  New-England,  who  are  under- 
stood to  have  fairly  purchased  of  the  natives,  from  time 
to  time,  the  lands  they  wished  to  colonize.* 


*  Droit  if  Gent,  c.  1. 1 
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The  original  English  emigrants  came  to  this  couDtiy 
with  no  slight  confidence  in  the  solidity  of  such  doc- 
trines, and  in  their  right  to  posseasi  subdue  and  cultivate 
the  American  wilderness,  as  being,  by  the  law  of  nature 
and  the  gifl  of  Providence,  open  and  common  to 
*388     the  first  occupants  in  the  'character  of  cultivators 
of  the  earth.    The  great  patent  of  New-England, 
which  was  the  foundation  of  the  subsequent  titles  and 
sahordinate  charters  in  that  country,  and  the  opiniona 
of  grave  and  learned  men,  tended  to  confirm  that  con- 
fidence.    According  to  Chalmers,  the  practice  of  the 
European  world  bad  constituted  a  law  of  nations  which 
sternly  disregarded  the  possession  of  the  aborigines,  be- 
cause they  had  not  been  admitted  into  the  society 
*389    of  nations.*    But  whatever  'loose  opinions  mi^t 
have  been  entertained,  or  lalitudinaiy  doctrines 


>  ClialtntTi'  ToUtietd  AnaaU,  GT6.  The  Puritma  circulaled  B  piper  in 
BagUnd,  [mraedi&tel;  precedjof  (heir  proj«cisd  emignlion  to  Matscchiueui 
Bar,  entitled,  Gentral  Connderationr  far  the  Plantation  of  Nia-Englaai. 
liiUher'i  Magnaiia,  vol  i.  65.  edit.  1SS0.  It  vsa  publiBbed  it  large  ift 
HttteiuMon'i  Statt  Paptrt,  (BuMoa,  17G9,  p.  ST,)  and  it  decluvd,  thai "  lbs 
whole  earth  waa  the  Loid'a  garden,  tod  be  had  given  it  to  theaona  of  Adam 
10  be  tilled  and  improved  bf  them.  Why  then  should  any  Hand  iiarring  fat 
place*  of  habitation,  and  in  the  mean  time  aufier  whole  couulries,  aapro6ta- 
ble  for  the  uae  of  man,  to  lie  waits  withont  any  improveinent  T"  la  aoawer 
to  the  objsetioii  thai  lh«y  had  do  warrant  for  taking  land  a  long  time  pes. 
aeued  by  other  aona  of  Adam,  it  was  anted,  that  what  "  waa  common  to  all 
was  proper  to  nous.  Tbia  aavage  people  ruteth  over  many  landa  withont 
titla  or  property,  for  they  encloae  no  graand,  Qeilher  hava  they  cattle  to 
maintain  it  There  waa  more  than  enough  for  them  and  ua.  By  a  miracit- 
loM  plague  a  great  part  of  the  country  wb«  left  loid  of  inhabitants.  FinBily, 
they  would  come  in  with  good  leais  of  the  aaiivea."  We  may  alto  refer  to 
•n  able  paper,  written  by  the  Rer.  Mr.  Bulkley,  of  Colcheaiar,  in  Connecti- 
cut, in  1TS4,  entitled,  "  Aninqairyinto  the  Right  of  the  Aboriginal  NaiiTea 
lo  the  Lands  in  Amsrica,  and  the  Titles  derlTed  from  ibem."  Manacit- 
letU  Hittorical  Collectioni,  vol.  iv.  159.  In  that  [realise  the  leimed  auibor 
confines  Indian  titles,  which  have  any  solidity  or  value,  to  ihoae  particular 
psrcels  of  land  which  tbey  had  subdued  and  improved  j  and  ioalsls  that  the 
Euglieh  bad  an  nndottbled  ligbt  to  enter,  and  appropriate  for  agricttliaral  pur. 
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inculcated,  in  favour  of  the  abstract  right  to  possess  and 
colonize  America,  it  is  certain  that  in  point  of  fact  the 


|K»ei,  all  the  residue  of  ihe  wule  and  nnimproTed  Undi  in  the  caanti;,  u 
being  corcmoD,  and  opan  lo  the  firit  iona  fidt  occupanlB.  Ho  coaieadad, 
[hat  in  &  alale  of  nature  the  only  title  la  ptopertj'  was  ihe  labour  bf  wbich 
the  aatne  waa  appropriated  and  cuIliTBted,  and  ibsl  tbe  Indiin  Iribet  wera 
■till  in  that  itnpetfecl  aisle  of  civil  policy  which  hordera  tipon  a  alate  of 
nature ;  and  the  eileoaive  tracts  of  country  which  ihef  claimed  ae  aatianal 
prppcrly,  were  not  auhject  to  any  regulalion,  nor  defiued  aa  property,  and  lay 
neelected  in  that  common  atate  wherein  nature  had  left  il  Cotton  Mather, 
also,  in  his  Magnalia  Chriiti  Amtricaaa,  (vol.  i.  73,)  conaidered  it  as  en  in. 
•tance  of  the  most  imaginable  civility,  that  the  English  purcfaaiied  aeveral 
traelB  ofland  of  tbe  nalivee,  nBtmitlutanding  the  foUnt  vkieh  Ihty  had  for 
til  eBunlry.  The  great  patent  of  New -England,  granted  by  King  James,  id 
IGSO,  to  the  council  et  Plymouth,  in  England,  (sad  which  was  by  the  patent 
incDrporeled  by  the  name  of  "  the  Council  eatablished  at  Plymouth,  in  Ihe 
oonnly  of  Devon,  for  the  planting,  ruling  and  governing'  of  New.England, 
in  America,"]  recived,  that  the  king'a  subjecU  had  "  taken  actosl  possession 
of  the  conlineat  mentioned  in  the  patent,  in  the  name  and  to  Ihe  uae  of  the 
king,  as  aoveteign  lord  thereor;  ihat  there  were  no  other  subjecls  of  any 
Christian  king  or  state,  by  any  sulhotity  from  their  sovereign  lords  or  princet, 
Mloally  in  poaseasion  of  any  of  Ihe  lands  between  the  degrees  of  forty  and 
forty.aight ;  that,  the  coonlry  being  depopulated  by  pesiileace  and  deraauu 
tion,  tbe  sppoinled  lime  had  come  in  which  Almighty  God  had  thoughl  fit 
and  determined  thikt  iheae  large  and  goodly  lerriioriea,  deserted  as  il  were 
by  iheir  Dslural  inhabitants,  should  be  possessed  and  enjoyed  by  such  of  his 
■abjecla  aa  shoald  be  conducted  thither ;  ihst  the  selllemenl  would  tend  lo 
ibe  reducing  and  conversion  of  such  savages  as  remained  wandering  in 
desolation  and  distress,  to  civil  society  and^the  Cbiiatian  religion,  and  to  the 
anlargsment  of  tha  king's  dominions."  The  grant  was  of  all  the  conlinant 
between  the  fortieth  and  forty-eighth  degrees  of  north  latitude,  and  "in 
length  by  all  the  breadth  aforeaaid  throughout  Ihe  main  land  from  aea  to  sea, 
provided  the  same,  or  any  part,  be  not  actually  posseseed  or  inhabited  by 
any  other  Christian  prince  or  state,"  and  to  be  called  by  the  nsme  of"  New- 
England,  in  America."  Tha  grant  was  to  forty  corpoiatora,  consisting  of 
noblemen,  knighls  and  gentlemen  of  high  distinclion  ;  and  their  aucceasors 
were  to  be  anpplled  from  time  to  lime  by  the  choice  of  the  company.  Tbe 
whole  territory  was  granted  lo  the  cotporalion,  to  be' held  of  the  crown  in  free 
and  common  socage,  and  with  absolute  power  of  legislstion  and  government 
•ver  the  whole  conntry,  and  with  a  complete  monopoly  of  its  trade.  Snh- 
•eqnenl  grants  of  the  soil  of  Maaaachusells  and  Maine  iaaued  from  this  com. 
pany.  See  the  patent  at  large  in  Hatard'i  Slatt  Faptrt,  voL  i.  103,  and  in 
Ayttf'*  RUtarieal  lAmtir,  *ol.  i.  160,  and  in  the  Plymvuk  CUvny  XmH, 
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/  colonists  were  not  satiafied,  or  did  not  deem  it  expedient 
I  to  settle  the  coaotry  without  the  consent  of  the  abori> 
gtnes,  procured  by  fair  purchase,  under  the  sanction  of 
the  civil  authorities.  The  pretensions  of  the  patent  of 
King  James  were  not  relied  on,  and  the  prior  bidian 
right  to  the  soil  of  the  country  was  generally,  if  not 
uniformly,  recognised  and  respected  hy  the  New- 
England  Puritans.'  They  always  negotiated  with 
the  Indian  nations  as  distinct  and  independent 
powers ;  and  neither  the  right  of  pre-emption, 
*390  which  was  "uniformly  claimed  and  exercised, 
nor  the  state  of  dependence  and  pupilage  under 
which  the  Indian  tribes  within  their  territorial  limits 
were  necessarily  placed,  were  carried  so  far  as  to  de- 
stroy the  existence  of  the  Indians  as  self-governing 
communities.^     The  manner  in  which  the  people  of 


adited  and  publiahed  by  Williun  Brightm,  in  1636.  Tha  choiler  of  the 
colonfof  New.Plrmoulh,  in  1699,  wugruited  b;  dm  company,  and  ia  alao 
{inn  Bt  larga  in  thai  Ual  wark. 

*  The  eicsUent  Roger  Willianu,  ills  aariiaat  and  cleareal  uaerlei  of  ihe 
righlB  and  nnctil;  of  conacience  in  tnalten  of  religian,  wrote  an  eamj,  in 
which  he  mainlained  thai  an  E^liah  palcnt  could  nal  invalidata  the  righla 
of  Ihe  nalive  inhabilanla  of  ifaia  couniry  ;  «nd  il  waa  at  firat  condemned  bf 

I  the  government  in  Maaaaehuaelts,  in  IGM,  aa  soundiDg  like  treaaon  agiinat 
the  cheriahed  chetleT  of  the  colony.    Banenft't  Hittary,  vol.  i.  400. 

*  When  the  Pntilaoa  of  NBw.EnglBndfir«i«eHIe"a  ilPIymomVand  made 
Ireitiei  with  the  Indiana,  those  ireatieB  bore  the  langnage  of  dependence 
ind  aubmiaaion  ;  and  the  Engliah  accepted  of  the  BCknowledgmenta  of  iha 
aachema  ihit  they  were  dependint,  and  alliti,  and  Icyal  Mvbjeeli  of  Stag 
Jmui.  Mwtan'i  Nna-England  Mnnorial,  H.  61.286.  Baylit't  IIitUrit4l 
Mefooir,  vol.  i.  66.  82.  Flymeuth  Colony  Latei,  App.  305.  adiL  1B3G.  Bat 
when  WIT  was  about  cammenciog  with  King  Philip,  in  1675,  he  inaialed  Ihsl 
all  former  agreements  with  Plymouth  were,  aa  Eie  truly  apprehended  they 
were,  egreemente  of  amity  and  not  of  aubjecliou,  and  lite  Indiana  regarded 
Ihemaelvea  ob  allies,  and  not  u  aubjecla  of  England.  Thoee  ladian  Bliptu 
latioDi  were  regarded  by  Maasachuaetts  aa  amounting  only  to  a  alale  of 
qualified  dependence.  The  Indiana  in  Conneclicul  were  always  treated  a» 
frienda  and  alliea,  and  aa  «  free  people,  though  regarded  in  some  degree  as 
wards  of  the  colony.    The  great  object  of  the  regulations  in  the  Reviaed 
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this  country,  through  all  periods  of  their  colonial  his- 
tory, treated  and  dealt  with  the  Indians,  is  a  subject 
of  deep  interest,  and  well  worthy  of  the  thorough  . 
and  accurate  examination  of  every  person  cooversantl 
with  our  laws  and  history,  and  whose  bosom  glows 
with  a  generous  warmth  for  the  honour  and  welfare  \ 
of  his  country. 

(6.)  The  settlement  of  that  part  of  America  now  com- 
posing the  United  Btatesi  has  been  attended  with  as  little 
violence  and  aggression,  on  the  part  of  the  whites,  in  a 
national  point  of  view,  as  were  compatible  with  the  fact 
of  the  entry  of  a  race  of  civilized  men  into  the 
territory  of  savages,  and  with  •the  power  and  •391 
the  determination  to  reclaim  and  occupy  it.  The 
colony  of  Massachusetts,  in  1633,  prohibited  the  pur- 
chase of  lands  from  the  natives,  without  license  from  the 
govemmcDt ;  and  the  colony  of  Plymouth,  in  1643, 
passed  a  similar  law.  Very  strong  and  authentic  evi- 
dence of  the  distinguished  moderation  and  equity  of  the 


Bntuies  of  Cooneeticnt,  «f  1GT3  snd  1709,  wu  u>  proleci,  civilize  and 
Christianize  ibe  Indians,  and  ibia  protection  coniinnes  down  In  ihisdsj.  Bay- 
(ie's  Hittariciil  Memoir,  vol.  ii.  psrl  3.  33.  TVumiuITi  Hittnty  of  Connieli. 
cut,  vol.  i.  343.  Steitd  Slatulet  of  Conneclicvt,  1831,  979,  note.  Ibid. 
303.  Cialmer^  Political  Aimeli,  398.  As  Tuilber  evidence  of  the  truth  of 
the  histotical  dsductioni  mentioned  in  ihe  leit,  we  msy  refer  to  the  king's 
piOcIaitiB^oti  of  the  7th  of  October,  1TS3,  after  the  lr«aty  of  Paris,  fonnded 
on  ihs  itnmenie  acquisilion  of  terrilory  by  England,  under  that  treaty.  It 
declared,  "  that  the  several  nitione  or  nihet  of  Indians  with  whom  we  were 
connected,  and  who  live  under  our  praieeiion,  should  not  be  moUsied  or 
disturbed  in  the  poatesaion  of  lucb  parts  of  our  dominions  and  lerriloriea,  is, 
not  having  been  ceded  or  purchaeed  by  ue,  are  reserved  lo  them,  or  any  of 
them,  u  their  hunting  graunda."  "  And  all  the  lands  and  terriloriea  lying 
la  tht  veitiBord  of  Ihe  leurcei  of  thi  rivtrt  vhich  fall  into  tie  AtUmtic 
Ottan  from  the  weit  or  norlhaeil,  were  declared  to  be  reaerved  under  the 
king's  sovereignty,  protection  and  dominion,  for  the  uie  of  ihe  said  Indians  ; 
and  all  purchases,  or  settlements,  or  taking  posseaaion  of  any  of  the  lands 
BO  reserved,  withoal  the  Ui^'e  special  leave  and  licenae  fint  obtained,  were- 
strictly  forbidden."    Uodtlty's  Ann.  Beg.  for  1763,  SOB. 
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New-England  govemmenta  towards  the  Indians,  is  to 
be  found  in  the  letter  of  Governor  Winslow,  of  the  Ply- 
mouth colony,  of  the  iBt  May,  1676,  in  which  he  states, 
that  before  King  Philip's  war,  the  English  did  not  pos- 
sess one  foot  of  land  in  that  colony  but  what  vas  furly 
obtained,  by  honest  purchase  from  the  Indian  proprie- 
tors, and  with  the  knowledge  and  allowan<:e  of  the 
general  court.*  The  New-£ngland  annals  abound  with 
proofs  of  a  just  dealing  with  the  Indians  in  respect  to 
their  lands.  The  people  of  all  the  New-England  colo- 
nies settled  their  towns  upon  the  basis  of  a  title  pro- 
cured by  fair  purchase  from  the  Indians  with  the  consent 
of  government,  except  in  the  few  instances  of  lands  ac- 
quired by  conquest,  after  a  war  deemed  to  have  been 
just  and  necessary.)'  Instances  are  to  be  met  with  in 
the  early  annals  of  New-England,  of  regular  and  exem- 
plary punishment  of  white  persons,  for  acts  of  injustice 
and  violence  towards  the  Indians."    The  Massacba- 


•  Bwcari^t  CUIccluni  a/  Siatt  Faptrt,  Tol.  ii.  531—534.  Rolmaf 
Amtriean  Anaalt,  vol.  i.  3B3.     Hubbard'i  IfarrattBi. 

•  Halmit'  AnnaU,  toI.  i.  166—169.  390.  S31.  note  4.  933.  345.  346. 359. 
312.317.  fViathop'a  Hiitary,  vol.  j.359.  mtarlPt  Slate  Faprrt,  lol.  iL 
jMMtR.  Mat*achutelU  Hirtntieal  CoUtctimii,  jMttJm.  TnanbidP*  Bitl. 
BfCfuuteeticut.yol  i.  113—117.  SuUnmn.'*  Hitt.  Diitriel  ef  Maine,  143 — 
149.  Daight't  Travtli,  vol  i.  1G7.  Baytie'i  Hut.  Mtmair,  vol.  i.  367. 
Slalultt  of  Cenntclicul,  paned  m  170S,  1T17  and  1793.  We  iind  in  the 
StaluUt  of  Connrctievt,  of  1838,  special  provisions  enacted  u  late  ai  1834, 
IB3S  and  1B36,  for  ihe  protection  of  the  land  of  [ba  Mohegan,  Ftquat  and 
Nianlic  tribes  of  Todians  within  tbat  state.  So  the  Betiiud  Slatutet  of  Mat. 
taekuntU,  of  1835,  contain  exemption  of  ths  Indiana  within  that  common- 
weilth  from  UiialioD,nnd  allow  them  some  special  priTJlegea,  snd  provision 
for  the  support  of  common  achoote  emong  the  Manhliet  Indiana ;  bat  all 
muriages  between  them  and  the  whites  are  declared  void.  In  Miaaisaippi, 
bjr  etatnte,  1639,  all  the  privileges,  immuniiies  and  franchises  of  while  per- 
sona were  extended  to  Indiaaa,  and  tbe^are  competent  witnesses  in  any  case 
wbere  white  persons  would  be.  Doe  *.  Newman,  3  Smtdtt  j-  MarthaU, 
565. 

•  mnikr»p'4  HUl.  of  Ittui.EnglamJ,  vol.  i.  34. 967.  369.  £ayIw'(S>*t. 
Jtftmsir,  TOl.  i.  34&-a4e.    Aforlen'e  ytu-England  Mtmtriai,  907. 
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aetts  Legislature,  in  1633,  threw  the  protection  of  its 
government  over  the  Indians  in  the  enjoymeat  of  their 
improved   lands,    hunting  grounds    and  fishing 
places,  "by  declaring  that  they  should  have  relief    "SSS 
in  any  of  the  courts  as  the  English  have.* 

The  government  of  the  colony  of  New-York  has  a 
claim  equally  fair  with  that  of  any  part  of  America,  to  a 
policy  uniformly  just,  temperate  and  pacific'  towards  the 
Indians  wilfaiu  the  limits  of  its  jurisdiction.  While  the 
Dutch  held  and  governed  the  colony,  the  Indian  titles  1 

were  always  respected,  and  extinguished  by  fair  means,  -+. 

And  with  the  consent  of  the  natives.     This  policy  was  r 

continued  by  their  conquerors ;  and  on  the  first  settle-  y^ 

ment  of  the  English  at  New- York,  in  1666,  it  was  oi-  ^ 

dained,  that  no  purchase  of  lands  from  the  Indians  ir^ 

should  be  valid  without  the  governor's  license,  and  the 
execution  of  the  purchase  in  his  presence  ;  and  this  salu-  "j^  " 

tary  check  to  fraud  and  injustice  was  essentially  con- 
tinued.'* Regulations  of  that  kind  have  been  the  inva- 
riable American  poUcy.  The  king,  by  proclamation, 
soon  after  the  peace  of  1763,  prohibited  purchases  of 
Indian  lands,  unless  at  a  public  assembly  of  the  Indians,  *" 

and  in  the  name  of  the  crown,   and  under  the  superin- 
tendence of  his  colonial  aulhorities.    A  prohibition  of  o 
individual  purchases  of  Indian  lands,  without  the  consent 


.^ 
M 


•  H«i«M*  Jnwtto,  vol.  i.  217,  Sia  O^ 

b  fWiiA'f  m»t.  of  Sfa-Ytttk,  Tol.  i.  39.    Dulit  0/  Yark'i  Laiet,  in  the 

CUIfclun*  p/  tin  Nea-YoTk  Huloncal  Secitty,  val.  L     TTooifi  Sketch  ef  ( 

lit  Firtt  SBlliantHt  of  Long  hland,  12.  S3,  S3.     CalUctiont  0/  tie  Ifru- 

Turk  HMoriaU  Soeiitg,  toL  i.  171.  Sll.  324.  237.  239.  An  STidencti  ofiha 
jail  and  friendl]'  dispowlion  of  ihe  Dutch  lowirds  (he  Indians,  we  EisTe  Iha 
interesUng  fact,  that  ibe  Hincsink  Valle)',  on  Ihe  Dolaware,  wai  willed  hf 
Dutch  emigranla  as  earl;  aa  1644  ;  and  being  an  induatrioua,  quiel  and  piaoa 
people,  aoi  baTing  purchaied  the  lands  from  the  Indians,  thsy  lired  in  dd. 
inlenapled  peace  and  friendihjp  with  ihem  for  npwud*  of  one  hsndnid 
rewa.    Fnttan't  Notiett  tf  MtnetM,  pabliahed  1B29. 
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of  goverament,  has  since  been  made  a  coDStitQtbnal 
provision  in  New-York,  Virginia  and  Nortb  Carolina. 
The  coloniste  of  New-York  settled  io  the  neighbourhood 
of  the  most  formidable  Indian  confederacy  known 
*393  to  the  country,  "and  came  in  contact  with  their 
possessions.  But  the  Six  Nations  of  Indians,  of 
which  the  Mohawks  were  the  bead,  placed  themselves- 
and  their  lands  under  the  protection  of  the  government 
of  New-York,  from  the  earUest  periods  of  the  colony 
administration.*  They  were  considered  and  treated  as 
separate  but  dependent  nations,  and  the  friendship  which 
subsisted  between  them  and  the  Dutch,  and  their  suc- 
cessors, the  English,  was  cemented  by  treaties,  alliances 
and  kind  offices.  It  continued  unshaken  from  the  6r8t 
settlement  of  the  Dutch  on  the  shores  of  the  Hudson 
and  the  Mohawk,  down  to  the  period  of  the  American 
war ;  and  the  fidelity  of  that  friendship  is  shown  by  the 
most  honourable  and  the  most  undoubted  attestations.!* 
!  And  when  we  consider  the  long  and  distressiag  wars  in 
;  which  the  Six  Nations  were  involved,  on  our  account, 
j  with  the  Canadian  French,  and  the  artful  means  which 
1  were  used  from  time  to  time  to  detach  them  from  our 
^  alliance,  it  must  be  granted,  that  the  faith  of  treaties 
I  has  no  where,  sind  at  no  time,  been  better  observed,  or 
'maintained  with  a  more  intrepid  spirit,  than  by  those 
'.generous  barbarians." 

1  ■  CaldttCt  HiiiBTy  af  Iha  Five  Nationi,  pashm.  Gmtnwr  Poimatl't  Ai. 
Wiaittrirfian  o/  tkt  Colemft,  068—974.  Jovmalt  of  tilt  Conftdtration  Cm- 
grat,  Tol.  i.  Ma;  1,  1783. 

t  The  ipeech  of  the  Indian  Good  Pettr  to  ih«  commieBJonerB  it  Fort 
SctiayUr,  in  1788,  U  iirong  proof  of  the  fact.  Ha  said,  that  "whan  the 
white  men  Gnl  cama  into  the  couniT)'  Iher  were  (evt  and  feeble,  and  Um 
Five  Naliona  numeioua  and  powerful.  The  Indians  were  friendlr  to  lb* 
whilo  men,  and  permitted  them  to  lettle  in  the  ccunby,  and  protected  Ihem 
bom  Iheii  enemiee."  ColltctionM  of  the  Nca.  York  Hittorical  Sotielg,  vol. 
lit.  39G. 

•  aiden't  HiMlors  a/  the  Bte  Naliam  »f  Canada,  depe»dtnt  on  tAe  Pr*. 
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In  New-Jereey,  the  proprietaries  very  early  secured 
all  their  titles  by  Indian  purcbfisee  ;  and  all  par- 
chases  to  be  made,  "vitbout  the  consent  of  the    *39^ 
government,  were,  by  a  law,  in  1683,  declared 


viact  ef  IT<w.¥»ri,  voL  L  64.  <(  pattin.  Cialmtrt'  Politieat  Annalt,  576. 
Tbe  confedaracr  of  As  Iroquois,  or  F1v«  Naljimi,  (uid  nbicb  wu  knowD  I J 
m  tbe  eonfederacr  ofilha  Six  Naboos,  after  tba  Tuacarons  nera  ■dmillcd// 
into  the  union,)  migbt  afford  iha  aubject  of  an  hiatarical  akelcb,  in  the  handa 
of  a  maaier,  replete  with  lbs  despeat  intereM  and  cnrioriiy.  Il  waa  diatin- 
(ntahed,  bota  ihe  lime  of  the  firel  diacorery  of  ibe  Hudson  down  lo  Iba  war 
of  1756,  for  iia  power,  polioj  and  mariiat  tpiiiL  At  the  cloae  of  the  aeTcn- 
teenth  ecnuuy  ibal  confederacr  was  computed  lo  contain  10,000  Ggbling 
men.  Burkt't  AcnuTit  ef  the  Eunptan  SeltUmtntM  in^nMH£a,ToLiL193> 
Bui  Ibia  was  a  very  exaggerated  compntiiion,  for,  in  1G7T,  an  inuUigenl 
tiaveller,  ^WnUeorth  Gretiaipk,}  who  lieiied  the  Five  Naiioni,  computed 
die  whole  nnmber  of  BgbtiDg  men  ai3150.  In  1747,  Ihey  were  auppoud 
not  to  exceed  1500.  Tlie  great  influence  of  Sir  William  Johnson  is  said  (o 
hsTe  collected  onl^  1000  Indian*  for  so  exciting  an  expedition  ■>  Ibal  agaiuit 
Honlreal,  in  ITEII.  IhagliM'  Summary  of  the  BritM  SetUmtnl*  in  North 
Jmtriai,  roll.  185,  186.  AnnualJlegitter  for  1760.  Chalmers  FoUlical 
AmtaU,  609.  In  1763,  according  to  a  census  then  taken,  the  number  of 
warriors  of  the  Six  Nations  amounted  to  1950,  Stane'i  Life  ef  Brant,  toI. 
i.  86.  Dole.  The  Fire  Nslions,  during  the  lime  of  Iheir  sscendsncy  and 
glory,  extended  their  dominion  on  eiery  side,  sad  levied  tribute  on  distant 
tribes.  They  blocluded  Quebec  for  several  months,  about  tbe  year  1660, 
with  700  warrioTB.  Praad't  Hittory  ef  Pcnniyleania,  vol.  ii.  994.  Hate, 
hut'  Qathee,  305.  The  Mohawks  were  the  terror  and  scourge  of  all  the 
New.England  Indiana,  and  those  dwelling  west  of  Connec^cut  river  paid 
Ihera  tribuie.  Trvialmir*  Hiwinry  of  Cimntclicut,  vol.  i.  They  exieuded 
tbeir  eonquests  dovm  the  Hudson  lo  Manhattan  Island,  and  subdued  the 
Canane  Indians  on  lbs  west  end  of  Long  Island.  Tfooif's  Sketch  of  tho 
Firt  SetlUment  ef  Long  Itland,  1834,  p.  S4.  The  Iroquois  pushed  ibeir 
cooqaests  to  Lake  Huron,  and  fought  desperate  actions  with  ibe  Hurons  and 
the  ChippewBB  on  the  borden  of  Lake  Superior;  and  Mr.  Schoolcraft  very 
retaonably  aliribules  their  auperioriiy  in  war  over  the  western  tribes  to  their 
early  use  orfire-arma,  instead  of  Ihe  bow  and  war.club.  Charlevoix  (TVswIr 
M  Canada,  vol.  i.  15S.  167.  171)  epeaks  in  atrong  terms  of  the  power  and 
fisTceneaa  of  the  Iroquois,  who,  as  early  as  1790,  had  almost  exlirpaled  tbe 
AJgonqains,  the  Hurons,  and  other  tribes  of  Canadian  lavages.  Mr.  Thamp- 
son,  in  his  Hittery  ef  Long  Itland,  New- York,  1839,  p.  56,  or  at  p,  78,  vol. 
i  of  bis  aecond  edit.  1843,  says,  that  the  Iroquois,  or  Six  Nalions,  were  Al- 
gonquins,  and  that  the  Algonquin,  or  Chippewa  race  of  Indisne,  embraced 
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to  be  void.    In  west  New-Jeraey,  in  1676,  the  liberality 
of  the  Quaker  iofluence  went  90  far  as  to  provide  by  lav. 


■ncteatly  all  Um  tribes  io  New.England  and  New- Yoik,  and  the  Tact  ia  de- 
lired,  he  aafi,  from  idantitf  of  language.  Tbia  pnnl  i*  not  witbin  mj 
msana  of  teaearcb  )  end  recurring  back  to  ibe  Hahawka,  Gnvernor  Coldaa 
vaawflUacquainled  with  tbeirbiBlorr,  andbymeaiu  of  hi*  office  ofSarTOfor 
-General  of  the  Frovitice  of  New-Tork,  he  bad  acceu  to  the  moat  aniheniic 
■onreea  of  inrannnlion.  He  wrote  (he  firal  pert  of  hii  Hiatorr  of  Iho  Fire 
Naliona  la  etily  aa  1727,  and  he  si^a  that  Ibe;  carried  their  anna  to  the 
Carolines  and  the  bonks  of  the  Mtsaiaaippi,  and  enlirelj'  destrofed  man;  Iiu 
dian  naliODa.  The  Chevalist  Tond  accompanied  M.  De  la  Salle  in  faia  ex. 
pedition  and  diacoveries  on  the  great  lakes  and  the  Miasiaaippi,  in  167B — 
1684,  and  was  appointed  Qovemor  of  Fori  St  Louis,  on  the  RiTer  Dlinoil^ 
and  he  msnliona  the  remarkable  fact,  that  in  1684  sboutSOO  Iroqnois  wai. 
tiors  came  and  attacked  hii  fort,  being  jealaoa  ot  the  new  eBtabliahinent. 
Aoeonnt  of  De  Is  Salle's  discoveriee,  by  H.  Tonii,  inserted  in  the  CsUrctiaaf 
e/  tht  Ntw-Tark  RulariciU  Saeiely,  vol.  ii.  S86.  In  1684,  Lord  Howard, 
Goremor  of  Virginia,  wia  under  the  neceasitr  ot  meeting  the  chiefa  of  the 
Five  Nations  at  Alban;,  in  order,  by  negotiation,  to  check  their  excnniont 
to  the  sonih.  CaUtn'i  Siitory,  vol.  i.  44 — S3.  In  the  Indian  war  in  Vir- 
ginia, which  terminated  in  I67T,  all  the  Indian  liibea  on  the  east  side  of  ib« 
Alleghany  ridge  became  tribntaries  of  the  province,  but  protectrd  by  the 
whites  in  their  peiaona  and  properly.  The  Five  Nalioni  kept  euperior  to 
any  aach  aubjection  ;  and  though  their  head-quarters,  or  great  council  pisce, 
wt*  ai  OnoDdaga,  in  the  western  part  of  New-York,  ihey  continoed  their 
hoetile  inarches  along  the  fiontieTB  of  Virginia.  A  treaty  was  at  length  made 
wtlh  Ihem  in  173S,  by  which  Ibey  stipulated  not  to  cross  the  Potomac,  or  pasa 
to  the  eaatward  of  the  great  mountains;  and  the  tribulsry  Indians  of  Virginia 
•greed,  on  their  part,  not  to  pasa  the  same  to  the  north  or  west ;  and,  ky  m 
eebny  tiatutt,  any  tri&lilary  Indiam  eiblatinf  tht  Irtaty  uere  to  be  Irtaa. 
ftrled  and  nld  at  ilatti.  4  Sandolph't  Bip.  633.  Bet  the  smbitiona  spirit 
uid  daring  enterprise  of  the  Six  Nations  continued  to  a  much  later  period. 
An  intelligent  old  Mohawk  Indian  commtinicated  the  fact  to  General  Schay- 
ler,  thai  in  bis  early  life  he  wsa  one  of  a  party  of  Mohawks  who  left  their 
cutlet  on  an  expedition  sgainsi  the  Cblckasaws  in  Carolina.  The  expedition 
waa  diaastroQS,  snd  the  Chickasaws  destroyed  thsm  by  an  attack  in  ambush, 
•od  only  two,  of  which  he  was  one,  escaped.  His  campanien  fled  to  St 
Augustine,  but  he  relnrned  home  by  lend,  and  supplied  himself  on  hi*  lang 
jotirney  with  food  by  his  bow  snd  arrow.  Ha  cantionaly  avoided  all  Indian 
Battlements,  and  did  not  see  the  face  of  a  human  being  from  the  time  be  fled 
hota  the  battle,  in  Carolina,  until  ha  reached  the  Mohawk  castle*.  This 
anecdote  I  received,  in  the  yesr  1803,  from  General  Schnyler,  who  appeared 
to  place  troplicii  confidence  in  its  accuracy ;  and  no  peraon  was  mote  eom- 
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that  in  alt  trials  where  Indians,  being  natives,  of  the  I 
province,  were  concerned,  the  jury  was  to  consiat  of  six 
persons  of  the  neighbourhood  and  six  Indians.*  In 
1768,  the  Indiana,  at  a  treaty  at  Eaaton,  released,  for  a 
valuable  consideration,  all  claims  to  lands  in  New- 
Jersey  ;*>  and  the  legislature  of  Pennsylvania,  in  1783, 
asserted  it  to  have  been  their  uniform  practice,  to 
extinguish  Indian  titles  by  fair  purchase.  *The  *39& 
j  ustice  and  equity  of  the  original  Indian  purchases 


potent  to  tflord  pnciss  informstion  on  enrj  •ubjecl  coanacud  with  oni 
eoloDiil  biitory ,  <ui4  Indian  a&uia,  thnn  that  veiy  inieiligsnl  and  aceom- 
pliahed  man. 

The  Six  NatioM  of  lodiani  within  the  ittio  of  New^Yorli,  bj  their  pan. 
citf  of  numberB  and  insignificance,  (with  the  axceptian  perhapa  of  th* 
Senecu,)  have  el  ta^t  eeaaed  to  eiiat  in  a  distinct  national  capBcilfaa  tribe*, 
eierclaing  aelf-goTBrnnient,  with  a  sufficieni  competeaer  to  protect  them- 
■eWe&  Upon  ihia  Tact  the  lawa  of  New-York,  (Act  of  April,  13,  1323,  e. 
SUM.  Rteiatd  Statuiii,  voL  iL  697,)  have  aaaetted  the  aole  and  eicliuife 
jurisdiction  of  the  courts  of  the  state  over  all  crimes  and  ofieacss  oommitled 
on  the  Indian  RcssrvitioDS,  as  well  aa  elaewhere.  In  Saptember,  1836,  there 
was  a  treaty  conciuded  between  the  United  States  and  the  Tfew.YoA 
Indians  (being  the  remains  of  tha  Six  Nationi)  relative  to  their  Toluntarr 
mmoial  to  the  Indian  terriiary  west  of  the  ataie  of  Minouri,  and  it  contained 
Uberal  pro  riaions  for  their  removal  and  support.  But  by  the  act  of  New- York, 
ortheeihofMir,  1645,  the  Seneca  Indiana  who  did  not  remove,  but  elected 
to  reside  on  the  Caltaraugna  and  Alleghany  RsservatioDB,  were  placed  in  « 
•late  of  protection  and  improvemenL  They  were  declared  to  hold  Aom 
raservations  as  a  iUlinet  cBnmimity,  by  the  name  of  the  "  Seneca  Ifalie» 
oj  Indian,"  with  power  U  inaiituie  auita  in  the  state  eon rtt,  in  law  and 
equity,  for  the  protection  and  recovery  of  their  rigbt*,  end  lands  and  damages- 
No  individual  act  of  any  Indian  was  allowed  to  prejudice  their  rights  and 
anils  aa  a  community.  An  Attorney  for  the  prolectian  of  Indian  righuiaap. 
painted  by  the  slate,  and  the  diiela  of  the  nation  may  anonally  elect  local 
officers,  and  among  other,  three  peace  makere,  who  have  some  judicitd  power. 
The  provistana  are  beneTolent,  josl  and  discreet 
■  Ltaming  ^  Spietr't  ColUeliont,  373.  400,  401.  479.  667. 
tAnmal  Setter  for  1759, 191.  In  1831,  the  legialature  ofNew.Jersar 
passed  an  act  to  eitinguiah  the  title  oftha  Delaware  tribe  orindiana  to  the 
fisheries  in  the  riven  and  baya  of  the  alats  by  the  payment  of  the  conridem. 
tion  of  93,000,  though  the  ect  declared  that  the  tight  waa  to  be  conaidered 
aa  barred  by  a  voluntary  abandonment  of  the  nee  of  it 
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by  William  Penn,  the  founder  of  FennBylvaDia,  par- 
ticularly at  his  memorable  treaty  of  1682,  weie  known 
and  celebrated  throughout  Europe.*  80,  Governor 
Calvert,  in  1633,  planted  Maryland,  after  fair  purchases 
from  the  Indians ;  and  in  1644,  all  Indian  purchases, 
'without  the  consent  of  the  proprietary  of  the  province, 
were  declared,  by  law,  to  be  illegal  and  void.''  There 
are  also  repeated  proofs  upon  record,  of  purchases  from 
Indians,  which  covered  a  considerable  pEut  of  the  lower 
country  of  Virginia ;  and  Mr.  Jeflerson  says,  that  the 
upper  country  was  acquired  by  purchases  made  in  the 
most  unexceptionable  form.'=  Tbe  cases  of  unauthorized 
intrusions  upon  Indian  lands  happened  in  the  early  set- 
tlement of  Virginia  ;''  for  laws  were  very  soon  made  in 
Virginia  to  protect  Indians  in  their  territorial  possessions 
and  rights  from  the  frauds  of  the  whites."  Georgia  was 
settled  under  similar  good  auspices  ;  and  Savannah, 
with  a  considerable  tract  of  land,  was  purchased  from 
ihe  Creek  Indians  by  Giovemor  Oglethorpe,  in  1733  and 
1738,  under  the  sanction  of  solemn  treaties.  In  1763, 
a  large  cession  of  lands  in  Georgia  was  also  made  by 
the  Creeks,  Cherokees  and  other  nations  of  Indians. 

The  historical  facts  and  documents  to  which  we  have 
referred,  relative  to  the  acquisition  of  the  Indian  lands  in 
this  country,  are   sufficient   to  vindicate   the  justice 


■  WMtmn,  in  hii  JumI*  nf  PhiUitlfMa,  ia  1830,  hu  given  mom  enriona 
detula  reapecting  the  IocbKUci  of  the  apot  where  William  Penn  held  his  fine 
IndiftD  treaty,  a  traatf  memarable  in  diplomatic  aimalB  for  the  aimplicity  and 
moral  grandsur  of  the  epBciaole,  and  ita  aoapicioiu  and  pennuiaDt  influence 
npoa  the  miada  of  the  Indiana.  The  chain  of  friendahip  then  formed,  con. 
tinned,  aaya  Ptond,  {HUloty  of  Pemuyltaaia,  vol.  i.  913,)  uniniafTuptedlf 
for  mote  tlun  aeTBDlf  yean. 

k  Chalmers  Jnrral*,  916. 

•  JtftTtmf*  Nttt*  m  Vtrginif,  151 
«  CiUInur*,  b.  1.  58. 

•  Air.  £aM  of  Firfriiia,  96. 
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and  moderation  *of  our  colonial  ancestors.  But 
wars  with  the  natives  resulted,  almost  inevitably, 
from  the  intrusion  of  the  whites.  The  origin  of  those 
wars  19  not  imputable  to  any  general  spirit  of  unkind- 
oess  or  injuBtice  on  the  part  of  the  colooial  authorities, 
though  they  sometimes  exhibited  signal  and  severe 
proofs  of  the  display  of  superior  power  and  cruel  retali- 
ation.*    There  were  also,  &t  times,  acts  of  fraud  and 


■  The  CBiea  I  allude  )o  in  New-Engluid  were  tbe  incanions  upon  the 
Indiaa  ■eltlameDtB  od  Block  Iiliad ;  ths  exlirpBUoa  of  the  Pequota ;  lbs 
occuioDsl  oleealloa  of  Mchenu  and  aiber  phaoaen  of  war ;  ihe  giviog  of 
reward*  or  a  bounlr  for  Indian  acelpi,  and  the  sale  of  caplivei,  including 
women  and  children,  for  iUtsb.  See  WinthrBp'i  Hiatery  a/  Nea-England, 
toL  i.  192—199.  233-^37.  IhiJ.  toI.  it.  131—134.  PmluiUoa't  Indian 
Wart,  Martan'i  Neto.England  Mtmeriil,  tj  Dasit,  App.  45S — 155. 
Batckiittan't  HMmry  ef  Manachunttt,  vol.  i.  307.  Holmef  Amtriean 
Annalt,  vol  i.  181.  Q37— 241.  272.  Baylie'i  HUlorical  Memoir,  toL  ii. 
Tnanhilt'i  Hutory  o/  Conntelieut,  vol  i.  1 12.  In  Potter't  Early  HUtory 
af  IVarraf oRiell,  paum,  to  be  found  in  the  "  CoUections  of  Ihe  Rhode 
Illand  Hialotical  Society,  vol.  iii.,"  the  iojuatice  and  cmellf  of  ihe  early 
New-England  PitfitBDa,  in  iheir  dealing!  and  wars  with  the  Indians,  ar«  the 
aubject  of  bold  and  severe  animadTenion.  The  most  rspreheoiible  conduct 
towards  (he  Indians  was  that  in  Carolina,  of  fomeniing  hoatiliiiea  among  the 
tribes,  in  order  to  purchaie  or  kidnap  Indian  captivee,  and  sell  ihem  for  slaves 
in  the  West  Indies.  Mr.  Gnihatne,  on  the  authority  of  Archdale,  Oldmiion, 
Hewil  and  Chalmers,  stales  this  fact,  and  says  that  it  was  not  until  after  per. 
soTcring  and  vehement  remonstrances  that  a  law  was  procured,  Erst  lo  regu- 
late, and  then  to  eitirpale  ihis  proSigste  practice.  Grahame'i  HUtory  of 
tke  Ameriean  Colmui,  loL  iL  135, 136.  Tbe  Indians,  except  free  Indians 
in  amity  with  the  government,  formerly  were,  if  they  be  not  still,  regarded  in 
•omeortbeatateHasfiliubJectsforslavery,  like  negroes,  by  applying  to  Ihem 
the  maxim  that  porftu  ^tquitttr  iienlr«m.  Streud'a  Sketch  of  tht  Laat  ri. 
lalitig  lo  Stmery,  11,  IS.  Butt  v.  Rachel,  4  Munf.  309.  The  Stale  v.  Van 
Wagenan,  1  HaUled,  374.  The  American  Indians,  on  every  part  of  the 
coasts  of  America,  were,  for  a  long  time  af^er  the  discovery  of  Columbus, 
kidnapped  and  sold  aa  elavea  in  Europe  and  the  Weit  Indies.  The  practice 
was  as  early  aa  1530,  and  continued  for  nearly  two  centuries.  The  pubtie 
mind  was  deeply  vitiated  on  this  inbject.  Tbe  sale  and  slavery  of  Indians 
was  deemed  Iswful,  and  the  eiile  and  bondage  of  captives  in  war,  of  all 
oondjtiona,  was  sancdoDed  by  the  sieraett  Pnrilani.  1  Sancraft't  Bi»tory,  J  ' 
41.43.180—189.    Bui  theact  ofViiitei*iiB  1$T9,  declaring  Indian  ptiton- 
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▼iolence  committed  by  individual  coloaists,  prompted 
by  cupidity  and  a  consciousneas  of  superior  skill  and 
power,  ajid  springing  from  a  very  bltint  sense  of  the 
rights  of  Bavages.*  The  causes  of  war  with  ihe  Indians 
were  inherent  in  the  nature  of  the  case.  They  arose 
from  Indian  jealousy  of  the  presence  and  location  of 
white  people,  for  the  Indians  had  the  sagacity  to  per- 
ceive, what  the  subsequent  history  of  this  country  has 
abundantly  verified,  that  the  destruction  of  their  race 
must  be  the  consequence  of  the  settlements  of  the  Eng- 
lish, and  their  extension  over  the  country.'*  And 
•898    if  wars  with  them  were  never  •unjustly  pro- 


•n,  taken  in  wir,  to  bs  ^lei  to  the  aoldisra  taking  (ben ;  and  anoiber  act, 
in  1GB3,  declBring  ibat  all  InditaH  aold  by  othei  Inriiani  to  the  coloniata  as 
■liTW,ahoiildb«ilavei,  were  repealed  a>  garlf  u  1691.  Hadgina  v.  Wrighli, 
1  Bensiag  ^  Munf.  136.  Psilaa  t.  HiU,  3  ibid.  149  ;  or  aecoiding  to  iha 
CMS  of  Robin  V.  Uardawaf,  Jefftrtan't  Srp.  109,  not  uniil  1705,  vhen  Indian 
llav«  lawa  ceaaed  in  Virginia. 

>  Hulehinim'i  Hitlvry,  vol.  t.  5. 283.     Btlmr^  Atmalt,  toI.  i.  147,  14a 

>  The  war  with  the  Pequoti  in  1G37,  and  ibe  conrsdetacy  of  Indian  na- 
liona  formed  in  LG75,  bf  Heiacom,  (he  aachem  of  Ihe  Wampanoafa,  com- 
monly called  King  Philip,  would  aeem  to  have  bean  formed  b;  the  jnflneiie« 
of  theae  patriotic  viewa  on  the  put  of  ibo  Indiana.  Thia  ia  the  conclnnonaa 
to  lha«e  wan,  which  ia  drawn  by  an  ab]«  and  laamed  coloniBl  annalltt. 
Ciobitera'  Folitieal  AnnaU,  391.  398.  So  the  eSbrta  of  Pontiac,  in  1763, 
and  aubiequently,  and  of  Teeumaeh,  between  1806  and  1814,  to  ttmta  (be 
Indian  nationa  in  the  west  in  a  great  confederacy,  for  expelling  Ihe  whites 
from  the  Miaeimppi  Valley,  vere  made  under  the  nme  impalae.  Tfae  mu. 
•acre  of  the  wldtea  in  Virginia,  in  1644,  aroee,  saya  GoTernor  Winlbrcp, 
(and  he  wrote  from  contemporary  information  which  came  from  Lbe  Indiana,) 
becauBe  the  Indiana  aaw  Ihe  English  look  op  all  their  Unda,  and  would  driTA 
them  ont  of  the  counlry.  Wintkrap'i  HiiUny,  by  Savagt,  vol.  ii.  164  See, 
alao,  BanerefC*  BUlnry,  vol.  i,  194,  195.  The  procd  Mohawka  m(H«  pa- 
tiently BQbmilted  to  their  impending  lote ;  for,  lagaciomly  dreading  the  rapid 
progieaa  of  the  white  population,  they,  in  1735,  conreyed  a  very  ralaable 
part  of  their  territory  to  the  corporation  of  Albany,  to  tatt  rffect  upaK  tkt 
total  diuolatioB  of  their  tribi,  end  ihli  deed  GoTemor  Cosby  afiarwardl 
wantonly  deatroycd.  Smith'*  Hitiery  of  tfea-  Yort,  vol.  ii.  30.  Tbe  Mo. 
bawka,  aa  the  New- York  House  of  Aaaembly  obaerved  in  an  addreaa  iB 
1T64,  (JmirnaU  of  the  Aiiembly,  vol.  ii.  765,)  were  the  leael  popnlout,  moat 
ettily  macDged,  best  affeeled  and  moat  intelligent  of  all  the  Indiana. 
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Toked  by  the  colonial  governments  or  people,  yet 
they  were,  bo  doabt,  alimulaled  on  tfae  part  of  the  In- 
dians, by  the  cooicioosness  of  impending  danger,  the 
suggestions  of  patriotism,  and  the  influence  of  a  fierce 
and  lof^  spirit  of  national  iadependeace.  In  all  their 
wars  with  the  whites,  the  means  and  the  power  of  the 
parties  were  extremely  unequal,  and  the  Indians  were 
sure  to  come  out  of  the  contest  with  great  loss  of  num- 
bers and  territory,  if  not  with  almost  total  extermination. 
There  was  always  much  in  the  Indian  character,  in  its 
earlier  and  better  state,  to  excite  admiration,  as  there 
was,  and  still  is,  in  their  suSerings,  to  excite  sympathy. 
The  government  of  the  United  States,  since  the  period 
of  our  independence,  has  pursued  a  steady  system  of 
pacific,  just  and  paternal  policy  towards  the  Indiana 
within  their  wide-spread  territories.  It  has  never  in- 
sisted upon  any  other  claim  to  the  Indian  lands,  than 
the  right  of  pre-emption,  upon  &ir  terms ;  and  the  plan 
of  permanent  annuities,  which  the  ITnited  States,  and 
the  state  of  New-York,  among  others,  have  adopted,  as 
one  main  ingredient  in  the  consideration  of  purchases, 
has  been  attended  with  beneficial  effects.'    The  efibrts 


■  Ai  evidence  of  the  eileat  of  ihe  deiliogi  of  Ihe  United  Stalea  with  the 
Indiene,  end  of  the  pecaniuy  expendilures  end  snnuiliee  granted  la  ibrm, 
or  on  llMir  nceount,  nuder  traBtjr  aijpnlitioiie,  we  majr  refer  to  the  act  of 
Coogreee  of  the  3d  March,  1B35,  c.  50,  which  made  an  aontial  appropriation 
of  one  niilEion  eight  hundred  and  thirty  ihoniand  doUaraand  upwards,  lo  the 
foUowing  naliona  and  tribee,  tIi  :  The  au  aalient  oriDdiana  in  New.York, 
the  &»eaf,Oltaiea«,n''ysniiolM,il/iwet»,  DrlmBartt,  the  CkriMian  Indient, 
the  JViaauM,  Eel  Rtiet'a  PallateetCnnire,  PeltncarfoBlir*  of  Huron,  of  the 
Pnilie,  of  the  Wabaah,  of  Indiana  :  \\m  Chipfttcat,  Wiambagott,  Mt»ama. 
MM,  (he  Sioux  of  HiieiMippi ;  the  Tkneton  and  Santit  Band*,  Onaiai,  Saet 
of  Hiaaonii,  the  &ea,  Foxt*,  /oKoya,  OUati,  ISuamaiat,  Katixai,  0*agt«, 
KickapMt,  JTnataatiaa  and  Peeriai,  the  Wtat,  Pu&jtdiaut,  Sieiraxiet, 
SmtoM  of  Lewiiiown,  Ckaetatei,  CUeionnte,  Crtek*,  the  Crttki  Eaai,  the 
CVe«i*  West,  the  Cienlcrn,  the  Cherottet  Weel,  the  Qaapa»t,  ibe  Florida 
tndiana,  and  the  Patmrct.  Similar  apeciGe  appropriaiioDa  were  made,  in 
»ub«equenl  reaia,  for  Indian  DDDDitiee,  Ac. ;  and  tbeee  umual  proTiaiane  for 
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of  the  national  government  to  protect  the  Indians  from 
■wars  with  each  other,  from  their  own  propensity  to  in- 
temperance, from  the  frauds  and  injustice  of  the 
*399  whites,  and  *to  impaxt  to  them  some  of  the  es- 
sential bleasings  of  civilization,  have  been  steady 
and  judicious,  and  reflect  lustre  on  our  national  charac- 
ter.* This  affords  some  consolation  under  a  view  of 
the  melancholy  contrast  between  the  original  character 
of  the  Indians,  when  the  Europeans  first  visited  them, 
and  their  present  condition.  We  then  fonnd  them  a 
numerous,  enterprising  atid  proud-spirited  race ;  and  we 
now  find  them  a  feeble  and  degraded  remnant,  rapidly 
hastening  to  aunihilation.  The  neighbourhood  of  the 
whites  seems,  hitherto,  to  have  had  an  immoral  influ- 
ence upon  Indian  manners  and  habits,  and  to  have  de- 
stroyed all  that  was  noble  and  elevated  in  the  Indian 
character.  They  have  generally,  and  with  some  very 
limited  exceptions,  been  unable  to  share  in  the  enjoy- 
ments, or  to  exist  in  the  presence  of  civilization ;  and 
judging  from  their  past  history,  the  Indians  of  this  con- 
tinent appear  to  he  destined,  at  no  very  distant  period 
of  time,  to  disappear  with  those  vast  forests  which  once 
"  covered  the  country,  and  the  existence  of  which  seems 
essential  to  their  own."" 


eipenditures  iucurred  on  Bccoont  of  the  Indiuu  ondoi  the  g 

(he  United  StsLei,  cover  atioaal  stipulations,  srising  under  Indian  Ireilie!, 

from  the  yatr  1790  doini  to  ihii  diy. 

•  In  the  ordinance  of  Congrem  of  I3lh  of  July,  IT87,  for  the  GaetTKWitiU  tf 
the  Territory  af  the  Unittd  Statet  norlAwnl  oftht  river  Oiie,  it  wn  made 
a  fundcmenlnl  article  of  compacl  between  the  original  itatei  and  the  peopli 
and  stales  in  the  said  lerritary,  thai  (he  Dtmost  good  faith  should  alvaji  be 
observed  lownrds  the  Indians.  Their  lands  and  property  should  nevsr  be 
lokcnframlhem,  without  their  conaeDt.  In  (heirproperty,  rights  and  liberty 
they  never  should  be  invaded  or  disturbed,  unless  in  Jual  and  lawful  wsn 
Bulhorized  by  Congress  ;  ond  just  and  humane  laws  should  from  time  to  time 
be  made,  for  preventing  wrongs  being  done  lo  them,  and  for  pr«ierrtng 
peace  and  friendship  with  ihcm. 

k  An  able  nnd  welt  instructed  writer  in  the  Nerth  Amerieeti  Entrw,  N.  S. 
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n).  xiii.  (1836,)  art.  5,  hu  uliaractorily  abown  tbsL  iba  inlsutiani  of  ihe 
goveiDment  of  the  United  Stalea,  in  ibeir  Ireitinent  of  the  Indiaiu,  and 
ibeir  iDUrcouiae  with  ibem.  bave  been  nnifutml]'  juat  and  bSDBTolenl.  This 
naa  ibs  case  down  lo  the  year  1829.  Bulnndrr  ibeadminiatrauon  orPreai- 
denl  Jacluon,  the  policy  and  eoune  of  conduct  of  the  govemmcDl  of 
Hailed  Slalea,  in  reaped  la  the  ladian  tribes  on  tba  east  aide  of  ihoMjaaiasippi. 
and  aouth  of  tha  Obio  and  ihe  Potomac,  waa  easantiatly  changed.  Tbe 
of  CongTBM  of  May  98tb,  1830,  c.  148,  Grat  gave  Icgiilalive  aanclion  to  the 
pohey  and  plan  of  eicbonglng  the  Inditui  lauds,  within  the  limita  of  ths  in- 
diridual  aielea,  fni  porliona  of  the  tmoccuped  terricorr  of  the  United  Statea 
west  of  tbe  Missiasippi,  snd  for  cauaing  the  Indian  tribes  or  nations  cast  of 
(he  Miaaiaaippi  to  be  removad  and  eaublished  in  ihni  western  teiriloiy.  Tbe 
plan  was  furlher  matured  by  the  act  of  Congress  of  July  14th,  1833,  e.  SS8, 
and  the  elocution  of  it  bacanie  tbe  ayslamtlic  aod  acltled  policy  of  the  ad- 
minisiralion  of  Freaidenl  Jackson.  Tbe  prolactian  which  was  directed  (o 
be  afforded  to  tbe  Indiens,  under  the  act  of  Congresa  of  30lh  March,  1803, 
and  which  waa  alipulated,  by  ireaties.  to  be  granted  to  thsm,  baa  been  with. 
drawn;  and  the  Cherokeaa,  in  particular,  have  been  left  in  a  defenceless 
aUle,  to  the  penal  lawa  of  (he  slate  of  Georgia.  The  President,  by  hii  me*. 
Mge  to  Congress  of  the  ISlh  of  February,  1839,  declared  bis  coDTJclion, 
"  that  tbe  destiny  of  the  Indiana  wiibin  tbe  aetilad  portion  of  the  United 
Stales,  dopenda  upon  iboir  entire  and  speedy  migration  to  the  country  west 
(rfthe  Mississippi,"  and  that  if  any  of  tbe  Indians  repel  the  offer  of  remoraL 
theymuat  remain  "wiib  sucb  privileges  and  diaabiUties  as  ihe  reapeciiTc 
ataies,  within  whose  Jariadiclion  they  be,  may  prescribe."  He  aald  again,  in 
his  message  to  Congiea*  of  December  Tth,  1635,  that "  the  plan  of  temoTing 
the  aboriginal  people,  who  yetremoin  within  the  ae  tiled  portiona  of  the  United 
States,  to  the  csnntry  west  of  the  Mtssiasippi,  ought  to  be  peraisicd  in  till  the 
object  is  accomplished,  and  proaecuted  with  as  much  vigour  as  a  just  regant 
to  their  circumstancea  will  permit,  and  as  faat  aa  tbeir  consent  can  t>a  ob.- 
lainad.  All  preceding  eiperiments  for  tbe  improvement  of  tha  Indiana 
have  failed.    Tbey  cannot  live  in  contact  with  a  civilized  community  and 

*Tbe  CISC  of  tbe  soudiern  Indians  is  one  which  appears  to  be  in    *400 
aiaiy  view  replete  wiih  difficulty  and  danger;  and  especially  when 
we  consider  tbe  different  and  conOicting  views  which  have  been  taken  of 
their  rights  by  the  anprome  executive  and  Judicial  aulhoriltca  of  the  Union. 

Since  the  preceding  part  of  this  note  was  written,  and  in  1838,  those  In- 
diana have  finally  been  expelled,  by  military  force,  from  the  southern  states, 
and  tranaported  across  tha  Misaiaaippi.  President  Van  Buren,  in  his  mea. 
sags  lo  Congress  of  Ihe  4th  December,  1S38,  entered  into  an  elaborate  vin. 
dieadon  of  the  policy  of  ibe  Federal  Government  in  tbe  removal  of  the  In- 
dian nations  from  the  oaat  to  the  west  aide  of  iho  Misaiaaippi,  and  held  that 
a  mixed  occupancy  of  tbo  same  territory  by  Ihe  white  and  red  man,  was  in. 
sompatible  with  the  aafoty  and  happiness  of  eliher,  and  that  tfaeir  removtd 
was  dictated  by  necessity.    He  ilaied  that  the  eicluaive  and  peaceable  pos. 
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mattaaa  of  iheit  naw  tMriUny,  wmI  of  uir  of  tbs  alateB,  wu  fnuindxl  to 
tfim  hj  (he  Uoiud  Suim  ;  and  ^1  line*  tba  4th  of  Hush,  1839,  ihe  In. 
dun  title  to  upwtrcU  uf  one  hondred  Rtid  uileen  ratlliou  of  bctoi  of  Uad 
had  been  acquired,  and  that  the  United  Statig  had  paid  apwarda  of  MTtatf. 
tvo  milGoiu  of  dollan  to  and  on  behalf  of  the  ladiana,  in  pannaaaDt  tmani- 
tiea,  landa,  Teaaivaiioiw,  and  (be  oeceMaiT  expenae  of  removal  and  aeula- 
meat  of  them. 

The  conditioii  of  the  Indian  tribei  b  the  notthwBMera  part  of  the  United 
Stalaa,  ia  alao  deplonbly  wretched.  Tbej  have  oniUved,  in  a  great  degree, 
the  meaiu  of  mbeialenca  in  the  hnnier  atale,  and  the  ttibea  weat  of  Lake 
Hichigan,  and  on  ihe  watera  of  the  Upper  MiaiMppi,  are  unable  la  procnre 
the  rsqninte  food  and  clothing.  Ther  periah  from  diaeaaea  incident  to 
aange  UEb,  and  trUog  fron  acaniy  and  nowholeaome  food,  liatlcae  indo. 
lance,  intemperance,  and  the  want  of  every  comfoit.  These  canaat  ope- 
rate a*  fatallf  ta  waatefel  wara  with  each  other.  See  obserrationa  of  Gene- 
ral Lincoln,  in  Matt.  Hi*Urit«l  CaUeclieM,  toL  i.  6,  and  of  the  Rer.  Dr. 
Ktrkiand,  iM.  vol.  ir.  67.  Gonenar  CUnUiC*  DtMtmtrtt  before  the  New. 
yackHiatoikalSaciBtr,  in  tha  aUccttaafe/  Ikt  Ittw-Ttk  Hitlorieml  St. 
euty,  ToL  li.  37.  Jlfonofr  af  Onmur  Caw,  of  Ika  ITickigm  Tmitny,  U. 
iratti  to  lit  Secretary  e/  War,  in  October,  1B31.  JHajer  Laag't  Expeii- 
titt  ta  Ike  Sanret  of  St.  Pttn'a  Bien,  In  1H33,  vol  ii.  pamim.  Mcmtb. 
CUuk  ^  C<M,  in  their  Alport  to  Otmgrm,  in  1899.  The  Indiana  coiwlder  thair 
eonntiy  loat  lo  them  bjr  eneroaehmettt  and  oppraadon,  and  they  are  inc. 
daimablj  jealoni  of  their  whila  neighbonra.  The  reallaaa  and  anteipriMog 
popalaliaaon  their  bordeia,  are  exempt,  no  doubt,  from  mnch  a^paihy  wiib 
Indian  anSarings,  and  the;  are  penetrated  widi  perfect  emtempt  t£  Indiui 
rigfala.  If  it  ware  not  for  the  frontier  ganiaont  and  troops  of  the  United 
Stalaa,officered  b]r  correct  and  discreet  DUin,tbera  would  probably  be  a  atale 
of  conatant  hoatilitf  between  the  Indiana  and  iha  white  bordaren  and  hunt* 
era.  They  covet  the  Indian  hunting  gronnda,  and  tbey  will  have  then  ; 
and  tb«  Indiana  will  finatly  be  compelled  hj  cittnmsiancea,  tnnojed  aa  ibey 
are  from  without,  and  whh  a  constatiily  and  rapidir  diminishing  population, 
and  with  increasing  poverty  and  miaerr,  to  recede  from  all  the  haUtaUa 
parti  of  tho  Miseiaaippi  Valley  and  ita  tribntary  attrams,  until  they  become 
eHonlially  extingaished,  or  lost  to  the  eye  of  the  civilised  world. 

In  Jnne,  1834,  a  bill  waa  introdnced  into  the  Honae  of  Reprcsentalivea  of 
the  CongresB  of  the  United  Statea,  for  eatablishing  an  Indian  lirrUory  weal 
of  the  Bfiaaiaaippi,  extending  from  the  Platte  River  on  the  north, and  the  aiate 
of  Hiasonri  and  Ihe  AiiLansaa  Territory  on  the  eaal,  to  the  Spaniah  Fomm. 
aiona  south  and  weal ;  and  it  waa  the  fsvourile  policy  of  tfaa  goremment  to 
penoade  sll  the  Indian  tribes,  east  of  the  Miaaiseippi,  tomigtmle  andsetfle,  aa 
a  confederacy  of  tribea,  on  that  territory.  The  bill  provided  a  govemment  for 
the  oonfederacy,  tobeeatabliahed,  with  tha  free  cotiscnl  of  oil  the  Indian  chieb, 
and  to  be  governed  by  Indian  cbiela,  under  the  control  and  patronage  of  the 
sgoverameni  of  the  United  States ;  and  it  provided  dial  the  Indian  confederacy 
might  send  a  delegate  to  Congress.    But  the  bill  met  with  so  much  oppoaiiiini 
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in  tha  koiua,  th«t  it  woa  likl  upon  the  Wbla  tJii  nerer  callad  ap.  An  to!  of 
Congren  wai,  however,  paned  on  the  30th  Jane,  1634,  c.  161,eanaoIidatlnf 
many  of  the  fotraer  provUiona  in  the  lawa  alooe  the  jear  1800,  and  alteriiic 
Atbaia,  and  aatabliahiog  a  new  Indian  code.  It  prcTided.  that  theputof 
the  United  SlatM  weal  of  ibe  river  MiMieaippi,  and  not  wiihin  the  aiatM  of 
Miasoori  and  Looiaiana,  oi  the  terTitory  of  Arkanau,  and  aUo  the  part  of 
the  Unitad  Slataa  eaat  of  the  Miaaiaaippi,  and  oat  within  any  atale  to  whiok 
the  Indian  title  haa  not  bean  eitingniahBd,  ahoold  be  taken  and  deemed  to 
be  the  Indian  CiMiiitrjr.  There  wae  to  be  no  trade  with  any  of  the  Indiana 
therein,  withoat  ■  iieenae  from,  and  under  tha  regulaliona  of,  the  general 
BDperiniendenl  of  the  Indian  aBklra,  or  aome  accal  thereof,  and  which 
licenaea  ware  aubject  to  recatl ;  no  trader  waa  to  reaide,  or  atiemptlo  raaide 
therein,  without  a  Iieenae,  nor  mnat  anyforeiBnergointo  the  Indian  connirr 
withoat  a  paaaport  1  no  barter,  elcepi  between  Indiana;  and  no  peraona  olkol 
than  Indiana,  are  to  bnal,  trap,  take  or  deatro;  any  poultry  or  gane  wilUa 
the  litniiB  of  any  tribaa  with  whom  the  Untied  Btatea  have  treatjea.  Ho  p«T> 
aon  ia  to  drive  or  convey  lioneB,  mulea  or  cattle,  to  range  or  feed  on  *af 
Indian  iaoda,  withoal  the  content  of  (he  tribe  lo  whom  the  landa  belong.  Tb* 
anperinlendenl  and  agenn  of  Indian  affain  are  antlioriied  to  remore  from 
the  Indian  coanlry  all  penona  found  there  contrary  to  law,  and  tba  Preaident 
of  the  United  Statea  may  employ  tnilitary  force  for  (bat  purpooa.  All  poN 
■on*  making  a  aettlenKnl  on  any  landa  belonging,  aecored  or  gtonted,  1^ 
treaty  with  (he  United  Statea,  to  any  Indian  tribe,  oi  anrvaying,  oraltemplillf 
(o  enrvey  the  aame,  or  to  deaigoaie  boundarlaa,  are  liable  (o  a  penalty,  and 
(0  be  removed  by  military  force.  All  purcfaaaea  from  any  Indian  nation  or 
tribe  mnai  be  by  treaty  aoihoriied  by  law.  I(  ia  made  penal  to  interfere  bf 
neaeage,  talk  or  correapon deuce  with  any  Indian  nation,  tribe,  chief  or  is- 
ditidaal,  with  intent  lo  violats  any  treaty  or  law  ;  or  lo  aetl,  give  or  diapOM 
of  to  any  ludian  in  the  Indian  country,  apirituona  liqoon  or  wine.  The 
erimioal  lawa  of  the  United  Staiea  are  declared  to  be  in  force  in  the  Indiait 
eountiy;  but  they  are  not  to  extend  (o  Crimea  commitled  fay  one  Indian 
againal  (he  paraon  or  property  of  anodier  Indian.  In  tha  repeal  of  moat  of 
(be  former  atatute  proviaiona  eince  1800,  relative  to  the  Indiana,  the  Inler- 
comae  Act  of  March  SOib,  1B03,  ia  eicepledi  eo  far  as  reapecta  the  Indiait 
iribea  reeiding  eaat  of  the  HiaaitaipiH.  By  act  of  Congreaa  of  March  Sd, 
1647,  the  act  of  1834  waa  amended,  with  mora  efficient  pioteolion  to  the 
Indiana  againal  the  iutrodnciioii  of  apirituona  liqnora  and  wine,  and  for  ihs 
more  aafe  appropriation  to  ibe  Indiana  of  the  annoltiea,  moniea  and  good* 
paid  or  fnmitbed  by  die  United  Statea  to  the  Indian  tribei.  The  charaoier 
of  thia  Indian  teniioty  eama  into  diacoiaion  in  thacaae  of  the  United  State* 
V,  Bogert,  4  flnsoriT*  17.  S.  Btf.  567 ;  and  it  waa  adjudged  thai  (be  Indian 
tribaa  reeiding  within  the  (erritoriel  Ijmlia  of  the  United  Staiaa,  (and  thia  In- 
dian territory  ia  within  anch  limita,)  were  eubject  to  iheir  autboriiy,  and  con. 
peia  may  by  lew  pnnieb  offencea  committed  there,  (if  not  witliin  the  limit* 
of  one  of  the  aiaiaa,)  whether  (he  offender  be  a  white  men  or  an  Indian;  and 
that  though  ft  while  man  of  maiure  age  be  adopted  in  an  Indian  tribe,  be  ia 
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not  an  Indian,  within  cba  piDviio  of  ibe  act  of  CoDgreai,  tnd  ii  liabta  to 
iDdicunBDl  and  trial  for  Crimea  commiued  in  aacb  lerritory  «■  being  withio 
the  jariadietion  of  ihi  federal  conna. 

'*  Who  can  aasure  the  Indiana,"  sajs  Tocqaerille,  (_Db  ie  Demeeratit  na 
AmMqHe,t.  ii.  298, 9!I9,)  "  that  the;  will  be  permitled  lo  tepoMin  peace  in 
their  neir  aaylnin  1  The  Vnlud  Sialea  engage  to  proteoi  them,  hot  ihe  ter- 
ritory which  ihey  occapied  in  Georgia  va*  goanntied  lo  ihem  bf  the  moat 
solemn  fiiih.  In  a  few  jean  the  same  white  population  which  presad  apoB 
ihtm  in  their  aneealral  territory,  will  follow  ihem  to  the  toliludeaof  Arkanaae; 
and  la  the  limita  of  the  earth  will  at  last  fail  them,  their  only  relief  wili  be 
death."  The  last  remnant  of  tha  Indian  tribea  east  of  the  Miaaiaaippi  and 
north  of  the  Ohio,  were  the  Wt/andatlt,  "  the  last  of  the  Bravea  of  the  Oluo 
tribes,"  and  a  remnant  of  the  Miami  tribe  in  Indiana,  with  the  eicipiion  of 
the  remaina  of  the  Senecaa,  of  the  Six  Nations.  They  have  been  aent  "  in 
hopelcM  baniahmenl"  to  the  ftt  wesL  Bomel,  [in  the  Ntlet  o*  tit  tmrlf 
wllUmenf  ef  the  Nerlh  We$Urn  Tcrritury,  hy  Jaeoh  Burnet,  New.York, 
1847,  c.  91,]  consideia  that  the  cnmm  en  cement,  progreas  and  clnae  of  iba 
degeneracy  and  ruin  of  the  North  Weatern  Indians  began  at  the  tnatj  of 
Greenfille,  in  1793,  which  opened  a  Iriendly  intercoorae  and  coimpling  in- 
floence  with  the  whltea,  and  which  in  I<m  than  Griy  years  terminated  in  the  ex. 
linction  of  a  race  of  men  onee  numeroua,  powerful,  brave  aiid  uncontaminated 
with  the  corruplions  of  civiliiaiion,  and  who  were  the  original  and  undiqiuted 
savereigna  of  the  entire  country,  from  PennsylTaniB  to  the  Missiaaippi,  "bod 
a  more  delightful  fertile  valley  cannot  be  found  on  the  earth."  Judge  Bur- 
net citea  the  cases  of  the  Cbcn^ea  and  the  Wyandolts,  to  prove  that  the 
Indians  were  capable  of  the  arts  of  oiviliied  life,  and  that  neceaaitjr  would 
have  made  them  induatrioua  and  proaperoua  agricuJtuHala,  "  if  the  covetom 
eye  of  the  while  man  had  not  filed  on  ibeir  incipient  improTemeii la." 
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LECTURE  LII. 


OF   INCOBPORBAI.  HERB  PIT  AUE  NTS. 

Thincks  rel^  consist  of  lands,  tenements  and  beredi- 
taments.    Tbe  last  word  is  almost  as  coropreliensive 
as  property,  for  it  means  any  thing  capable  of  being 
inherited,  be  it  corporeal,  incorporeal,  real,  personal  or 
mixed.'    The  term  real  estate  means  an  estate  in  fee  or      ^ 
for  life  in  land,  and  does  not  comprehend  terms  for  years,     "^ 
or  any  interest  short  of  a  freefaoId.>>     A  teneniemf  compri-       , 
ses  every  thing  which  may  be  holden,  so  as  to  create  a 
tenancy,  in  the  feudal  sense  of  the  word,  and  no  doubt  i 
it  includes  things  incorporate,  though  they  do  not  lie  in   . 
tenure.'     Corporeal  hereditaments  are  confined  to  land, 
which,  according  to  Lord  Goke,^  includes  not  only  the 
ground  or  soil,  bnt  every  thing  which  is  attached  to  the 
earth,  whether  by  the  course  of  nature,  as  trees,  herbage 
and  water,  or  by  the  hand  of  man,  as  houses  and  other   . 
buildings ;  and  which  has  an  indefinite  extent,  upwards 
as  well  as  downwards,  so  as  to  include  every  thing 
terrestrial,  under  or  over  it."    Incorporeal  •tene-  '402 


'  Ca.  Liu.  6.  a. 

k  Ca.  Liu.  19,  SO,  ind  Me  tvprv,  vol.  jj.  343.  Metr?  t.  Hdlec,  3  Coatn't 
Rtf.  497. 

•  Prttton  on  £*lalM,  f  ol.  i.  8.  Ca.  IML  19.  b.  30.  ■■  Doe  v.  Dyball,  I 
Mtmt  f  Pajptu,  330. 

'  Co.  Liu.  4.  a. 

•  3  Blackt.  Com,  IB.  Tbera  are  okceptiout  (o  the  general  rule,  ilut  land 
includet  ererj  thing  above  and  below  the  auiftec.  Thaa,  a  man  may  have 
an  inheritance  in  an  upper  cbaoiber,  ihangh  the  lowar  buildinga  and  the  anil 
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menls  and  hereditaments  comprise  certaia  iDberilable 
rights,  which  are  not,  strictly  speaking,  of  a  corporeal 
nuture,  or  land,  although  they  are,  by  their  own  nature, 
or  by  use,  annexed  to  corporeal  inheritances,  and  are 
rights  issuing  oat  of  them,  or  concern  them.  Thevpass 
by  deed  without  livery,  because  they  are  not  tangible 
rights."  Theseoistinctions  were  well  known  to  the  civil 
law,  and  are  clearly  defined  in  Justinian's  Institutes. 
They  have  their  foundation  in  the  nature  of  things,  and 
very  material  legal  consequences  flow  from  them  in  prac- 
tical jurisprudence.  Rtt  corporale*  mnt  qua  ma  uatun 
tangi  poitunt,  v^tui  Jimdia;  incorportda  tvM  qua  tamgi 
nonpouitnt  et  in  jure  eontutmU,  new  vntfructui,  vnu  ct 
obligt^onei.^  A  freehold  right  in  a  pew  in  a  chnrcht 
may  be  classed  among  iacorporeal  rightSt  for  in  England 
the  right  only  extends  to  the  use  of  the  pew  for  the  pur- 
pose of  sitting  therein  during  divine  service."    The 


ba  in  «oailier,  ud  ii  will  pua  by  Iiv«r7.  Cb.  LitU  48.  b.  EyMtmani  wi& 
lis  for  ■  hoBu  wlihoDi  mj  land ;  snd  ■  boaw  erected  by  A.  on  tha  land  of 
B.,  wiih  penniMfoD  or  under  coniraei,  balongi  to  A.  m  panonal  pn^rty . 
Doty  V.  Gorbam,  5  Pick.  Stp.  4BT.  Marcay  f .  Dariini,  B  Mi.  98S.  It  h 
luaal,  in  aucb  a  city  M  London,  for  diftrant  paraoM  lo  hiTe  ■arcial  free- 
hnlda  in  the  aama  >pot.  The  cellar  may  belong  to  one  pamo,  and  ihe  apper 
rooma  to  another.  Doa  t.  Bait,  1  TVrai  Bif.  701.  The  laaae  of  a  cellar, » 
uihar  room  in  a  faonae,  giTea  no  interaat  in  the  land ;  and  if  the  booae  be  de. 
etroyed,  the  leaaae'a  inlemt  to  gone.  Winton  t.  Corsbh,  5  Hummtmt* 
Oliia  Bif.  47&  A  gram  of  water  doea  not  paea  ihe  aoil  betwath,  btM  il  pMfc 
eih  a  light  of  fifbinf.    Ct.  Zatl.  4.  b. 

•  Braelon,  lib.  ii.  o.  la     Ct.  Lilt  90.  a.  49.  a. 

k  Juvt,  hit.  9. 9.  A  curpotate  right  or  prJTilege  to  aelect  and  acqoiie  land 
for  a  eorporite  pnrpoaa,  ia  declared  to  be  an  incorporeal  bereditanMnt,  exiat- 
ing  independent  of.  end  prior  to,  any  act  ofloeation  oraurrey.  Ctnal  Com- 
pany V.  Railroad  Company,  4  Giti  ^  Jaknten,  1. 

•  8  Addam^  Bee.  B.  I.  The  qa»li6sd  intereat  of  a  party  in  a  pew  in  » 
church,  ia  an  inlereal  in  real  ealale,  and  comea  within  the  atatute  of  frandl, 
and  a  parol  contract  for  «  pew  beyond  e  year  ia  void.  Fini  BapEbl  Chnnh  of 
Ithaca  T.  Bigalow,  16  WtrndtO,  38.  In  Maine,  Maaawshoaelta  and  Conoeeti. 
cat,  pewa  in  a  chnrch  are  declared  to  be  real  eattle.  In  New.Hampabire 
Bod  in  die  eily  of  Botton,  they  are  held  to  be  peraonal  eaiale.    The  Btmted 
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owner  of  the  pew  canoot  dig  a  vaalt  under  it,  or  erect 
any  thing  over  it,  without  the  consent  of  the  owners  or 
trustees  of  the  church.*  It  is  a  right  subject  to  that  of 
tbe  trustees  or  owners  of  tbe  church,  who  have  the  right 
to  take  down,  rebuild  or  remove  the  church,  for  the  pur> 
pose  of  more  convenient  worship,  viihoot  making  any 
compensation  to  the  pew-holders  for  the  temporary  in- 
terruption ;  though  it  has  been  held,  in  Massachusetts, 
that  if  the  church  should  be  taken  down  unnecessarily, 
and  as  a  matter  of  expediency  and  not  of  necessity,  tbe 
pew-holder  would  be  entitled  to  be  indemnified  for  the 
loss  of  his  pew.  While  the  house  remains,  the  right  to 
the  use  of  the  pew  is  absolute,  and  the  owner  may 
maintain  ejectment,  case  or  trespass,  according  to  cir- 
comstances,  if  he  be  disturbed  in  his  right.^ 


Statute*  9f  MmttaelauttU  made  tbit  exception  in  favour  of  BoaloD,  m 
bad  b««n  praTimnlr  dona  bjr  ibe  tlatnte  of  1798.  In  Vermoni.  a  paw. 
owner  baa  a  tigbt  to  iba  oeenpatloD  of  it  when  iha  churcb  ia  oead  for  paUio 
woiabip,  but  ii  not  SDlided  to  campensatioa  if  Ibe  houae  b«  pulkd  down  m 
to«  M  and  nnfit  for  pablic  wstabip,  iboofli  ft  would  be  wherwiae  if  taken 
down  for  tbe  Mk«  of  taato  or  convenienee.  Kallon  *•  Dickaraon,  LnB  B*. 
forUr  for  May,  1B46.  In  Fennaylvania,  ■  oemeierjr  aiiDeiad  lo  a  chnrali 
and  oaad  for  burial  of  the  dead,  cannoi  be  tiM  Hilgeet  of  a  mecbuiio*'  lien, 
ml  Bold  for  debt  Beam  t.  Hsihodiat  Chorcb,  Tlia  Lam  Btporttr  for  Sep. 
tembar,  184GL  In  England,  tbe  panon  ie  selaed  of  ibe  freehold  of  hie  oburch, 
and  the  right  atjiefeny  in  a  particnter  pew  ia  a  mere  eaaemeiU  annexed  to 
tbe  maeee^oftho  pew-bolder.  Pcwe  are  antjaei  lotheoouirol  of  tbecbnreh. 
wardana  andar  tba  ordinarf.  Bnl  in  New-York,  a  pewJiolder  ia  held  not  to 
have  an  lotereat  io  lbs  aoiL  The  freehold  (^  the  cburcb  k  In  the  tmateen. 
Tbe  right  of  tbe  pow.boldcria  not  renleeiale,  and  ianobar  to  ■  aaleoftha 
ebnrcb  and  frovnda  bf  iba  tnateee.  BntiflbeeetporationoflbecbnrchownB 
tbe  fee  of  tba  gronnd,  and  the  iniaiaea  bate  granted  a  durable  leaee  or  fee  of 
froimdfbr  a  vanlt,  it  cannoi  be  told  if  Ibe  owner  of  the  Taoltobjecla.  In  tbe 
■•uer  of  tbe  Brick  Fieabrterian  Cbmch,  3  £dvardf>  If.  T.  Ck.  M.  ISSl 
8baw  T.  Beraridge,  3  HiU,  36. 

>  Ryder,  Ch.  J.,  Sayu'*  Sep.  ITT.    Daniel  t.  Wood,  1  PUk.  Btp.  103 

>  Gay  T,  Baker,  IT  JHaae:  Jle^  43Gl    Howard  t.  Fint  Fatirii,  &<u  T  Pict. 
atf.iaa.    EimbaUv.SMSondPwrkbm  Rowley,  iU-fd.  347.    Bapiiai  Chnich 
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The  iacorporeal  bereditameata  which  subsist  by  our 

law,  are  fewer  than  those  known  and  recogmsetl  hy  the 

English  law.     We  have  no  such  rights  as  advowsons, 

tithes,  dignities*  and  fniacfaises  of  the   chase ; 

*403     and  those  titles  require  *con]plicated  regulations, 

and  have  been  a  iruitful  source  of  discussion. 

The  most  litigious  cases  io  the  Exchequer  Reports,  are 

those  relating  to  tithes ;  and  it  is  a  great  relief  to  tbe 

labours  of  the  student,  and  a  greater  one  to  the  duties 

of  the  courts,  and  iofiuitely  more  so  to  the  agricultural 

interests  of  the  country,  that  the  doctrine  of  tithes  is 

.  ^  unknown  to  our  law. 

ftw         The  incorporeal  rights,  which  I  shtill  now  consider, 

are,  1.  Commons  ;  S.  Ways,   easements  and  aquatic 

rights ;  3.  Officers ;  4.  Franchises ;  S.  Annuities ;  and 

6.  Rents. 

I.  The  right  of  common  is  a  right  which  one  man  has 


T.  WilEnreD,  3  Pttigft  Stf  303.  Flaher  r.  Glnrer,  ISeuJImtfUn  Eef. 
160.  PriM  V.  Meihodisi  Church,  4  Ohio  Sip.  515.  See  Peiunan  t.  Bndger, 
1  FhillimorfM  EeeUt.  Btp.  316,  ss  to  pev  righto  under  ihe  eccleeunical  law. 
Haeney  v.  St.  Feier'a  Church,  3Eda.  V.  Ck.  Etf.  608.  Shaw  T-BsTendge, 
3  ffiU,  36. 

'  The  liw  of  dignitiei,  thaogh  unkaowa  to  ub,  it  of  great  iraportance  ia 
the  Englieb  lew,  and  it  frequeotlf  briuge  into  Tiew  deep  invealigalioia  in 
tegat  aai  parliutteniorr  antiquiiiei.  As  matters  forcuriouainqiiirr,  we  may 
paTticularijr  lelect  two  great  peerage  caaea  before  ihe  Houae  of  hrndt,  ai 
being  replete  with  utiquuiui  erudition  and  rsMarch.  The  caaea  I  allude  is 
are,  (1.)  The  caie  of  the  Earldom  of  Oxford,  in  the  lime  of  Chsrlsa  L,  b 
which  the  title  and  digniirpf  thai  Eaildom,  under  the  name  of  tbe  noUe 
houae  of  Da  Vere,  wat  iiaeed  up  through  ■occMaiTe  deicente  andgenetatioia 
to  ihe  lime  (tf  William  the  Conqueror.  The  oae  at  large,  with  (he  opinioiw 
<^  the  judges,  is  reported  in  Sr  W.  Jenaf  Atporli,  9G.  (3.)  The  cue  ot  the 
Barony  of  L'lale,  decided  a  few  yean  ago,  upon  the  claim  of  Sir  Jobn  Shel- 
ley Sidney,  who  tr«ced  up  hie  cliim  iu  a  clear  courao  of  descent  to  the 
CoonteM  oTSbrewibuiy,  in  the  time  of  Edward  IV.  The  Barooy  had  fallen 
iDto  abeyanee,  and  alept  in  the  tomb  of  the  Counten  of  Warwick  erer  since 
the  year  1431.  But  aa  no  time  ban  io  caaea  of  peerage,  it  waa,  upon  Tciy 
plausible  grounds,  attempted  to  be  revived  in  1835.  Tbe  cbm  «w  reported 
by  Mr.  Nicholas.    See  the  Lendan  Law  Magaxitit  for  July,  1339,  arL  3. 
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*  Ftiulft  Lav),  157. 

*  S  foMt.  96.    iCo.  37.  a. 

*  TrmicflBof  the  We*l«ni  Unireraiir  t.  RobiiuoD,  lUSerg.  ^SamU,3i 


I 


A  in  the  land*  of  apother.     The  object  is,  to  pasture  his  '^    ^  _  p' 
cattle,  or  provide  necessaiy  fuel  for  bis  family,  or  for  ^ 

repairing  his  implements  of  husbandry.^  F-  £ 

This  right  was  intended,  in  early  ages,  for  the  en-  *p 

counigement  of   agriculture,   and    existed   principally  Ni   ^' 

between  the  owner  of  a  manor  and  his  feudal  tenants. 
"  By  the  ancient  common  law,"  said  Lord  Coke,  when 
commenting  upon  the  statute  of  Merton,''  "  if  a  lord  of       ol    K 
a  manor  enfeofied  others  of  some  parcels  of  arable  land, 
the  feofiees  should  have  common  appendant,  in  the        A     ' 
waste  grouud  of  the  manor,  for  two  causes  :  (1.)  As  in-        S,     ^ 
cidenl  to  the  feoBfment,  for  the  feoffee  could  not  plough        ^\  i 
and  muiure  his  ground  without  beasts,  and  they  could         j^  f 
not  be  sustained  without  pasture ;  and,  by  consequence,         \     ^ 
the  tenant  shall  have  common  in  the  wastes  of  the         -  ^^ 
manor  for  his  beasts  of  the  plough ;  and  this  was  the         ^  £» 
beginning  of  common  appendant.    (3.)  The  other  rea-         r^ 
son  weis,  for  maintenance  and  advancement  of  agricul-  ^ 

ture,  which  was  much  favoured  in  law."     The  policy         tv 
of  the  old   law  in  favour  of  common  of  pasture  and  of  ft 

estovers,  as  being  conducive  to  improvement  in  agri- 
culture, has  entirely  changed,  or  become  obsolete  ;  and 
this  incorporeal  right  is  now  found  to  be  an  encumbrance 
rather  than  an  advantage.  The  rights  of  common 
*are  little  known  or  used  in  this  country,  and  pro-  *404 
bably  does  not  exist  in  any  of  the  northern  or  west- 
em  parts  of  the  United  States,  which  have  been  settled 
since  the  revolution.  The  Ch.  J.  of  Pennsylvania,  while 
be  admitted  that  a  right  of  common  was  an  estate  well 
known  in  the  law,  declared  that  he  knew  of  very  few 
instances  of  rights  of  common."    Sut  the  right  is  still 
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i'^\  knowQ  and  eajayed,  aad  has  been  ireqaendy  a  Btibject 

p  '^    T  of  litigation,  in  some  parts  of  the  state  of  New-Yorit  i 

jv  *  '^  and  it  ia  interesting  to  perceive  the  nice  dlstinctioDS, 

t  ,'  \  and  the  clear  and  accurate  sense  of  justice,  which  arose 

1^  I   J  and  were  applied  to  this  head  of  the  law. 

Ni u  Common  of  pasture  was  known  at  cximmoc  law  as 

V  common  of  pasture  appendant  and  common  of  pasture 

*  ^  -  ^  appurtenant.  The  first,  or  common  oppetitjanf,  is  founded 

.V  ^  on  prescription,  and  is  regularly  annexed  to  arable  land. 

>4  J  I'  authorized  the  owner  or  occupier  of  arable  land  to 

^  0  put  commonable  beasts  upon  the  waste  grounds  of  the 

■•)  ,  ^  manor,  from  the  necessity  of  the  case,  and  to  encourage 

'  f-^-  sgricnlture.  Thetenantwas  limited  tosuch  beasts  as  were 

>;;  V  JetxMf  and  coKcAoiit  on  his  estate,  because  such  cattle  onh^ 
'  ,  if  were  wanting  to  plough  and  manure  his  land.  It  was 
J  «  (^  deemed  an  incident  to  a  grant  of  land,  as  of  commoD 
right,  and  to  enable  the  tenant  to  use  his  plough  land.* 
Common  t^purtenant  may  be  annexed  to  any  kind  of 
land,  and  may  be  created  by  grant,  as  well  as  prescrip- 
tion.^ It  allowed  the  owner  to  put  in  other  beasts  than 
such  as  plough  or  manure  the  land ;  and,  not  being 
founded  on  necessity,  like  the  other  right,  as  to  common- 
able beasts,  was  not  favoured  in  the  law."  Commoa  of 
estovers  may  be  equally  appendant  or  appurtenant. 
The  law  concerning  common  appendant  received 
great  discussion  and  consideration,  in  Semett 
•406  V.  Rene,  in  1740.'  *It  was  admitted  to  be  the 
settled  law,  that  common  of  pasture  appendant 

Wa  meet,  bowcTer,  with  idiicunion  of  the  rightof  ciunnion  inCin  *.  Wal- 
IiM,  7  IFstt*'  PnuujrlMitia  Bip.  3M. 

*  9  BUchM.  CtM.  33. 
^aBlaeki.Cmi.S3.    CowIid  v.  Bluk,  IS  £m<,  1D8. 

•  9  BUekt.  Cam.  33.    3  Cruitt'*  Dig.  tiL  Cmmn. 
iWiUtiBtp.a!n. 
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IbeloDged  only  to  arable  land,  and  could  not  be  severed 
from  it ;  and  that  if  the  land  be  divided  ever  so  often, 
every  little  parcel  was  entitled  to  common  appendant, 
bat  only  for  commonable  cattle,  or  such  as  were  neces- 
sary to  plough  and  manare  the  tenant's  amble  land. 
The  court  of  C.  B.,  after  two  arguments,  rejected  the 
claim  of  a  tenant,  who,  by  the  process  of  subdivision,  ■ 

clMined  only  a  yapT  nf  Inurf,   yg  n  right  nf  .■wmmnn  fnr  1 

sixty-fqur  sl'^^p — Hft  was  entitled  only  to  a  right  of ' 
common  for  such  cattle  as  were  wanted  to  plough  and 
manure  his  yard  of  land,  and  in  this  way  the  court 
brought  his  claim  within  reasonable  limits. 

Common  of  pasture,  whether  appendant  or  appurte- 
nant, might  be  apportioned  upon  the  alienation  of  the 
land  to  which  the  common  belonged,  because  it  was 
founded  in  necessity  and  common  right.  "  God  forbid," 
said  Lord  Coke,*  "  that  the  law  should  not  be  so,  for 
otherwise  many  comnwns  in  Ea^and  would  be  avoided 
and  lost."  Thus,  in  WUde'a  eait,*'  he  being  seised  of 
forty  acres  of  land,  to  which  a  right  of  common  pasture 
on  two  hundred  adjoining  acres  for  commonable  cattle 
was  appurtenant,  sold  five  acres.  It  was  held,  that 
the  alienee  had  a  right  of  common  appurtenant  to  the 
five  acres,  and  that  the  alienation  of  part  of  the  land 
did  not  destroy  the  right  of  common  either  of  the  alienor 
or  alienee,  but  each  retained  a  right  of  common  pro- 
portioned to  their  estates.  The  warm  language  of 
Coke  shows  the  deep  conviction  of  that  age,  that  these 
rights  of  common  were  indispensable  to  the  tillage  of 
the  English  tenantry.  But  the  change  of  manners  and 
property,  and  of  the  condition  of  socie^  in  this  country, 
is  so  great,  that  the  whole  of  this  law  of  commonage  ia 
descending  fast  into  oblivion,  together  with  the  memory 
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of  all  the  talent  and  learning  which  were  bestowed 

upon  it  by  the  ancient  lawyers. 

•406        •There  have  been  Beveral  cases  on  this  subject 

of  the  right  of  coinmoD  of  pastare,  and  of  esto- 

I  vers,  discussed  in  the  Supreme  Court  of  New-York, 

f  and  the  principles  to  be  deduced  from  the  ancient  deci- 

\.  tions  were  fully  and  accurately  considered. 

The  first  case  I  allude  to  was  that  of  Wattt  v.  Copn,* 
SS^  2["  which  was  upon  a  lease  executed  before  the  revolution- 
ary war,  in  which,  by  express  covenant,  the  grantor 
bad  conveyed  to  the  lessee  in  fee  common  of  pasture, 
and  reasonable  estovers,  out  of  the  woods  of  the  manor 
of  Renssetaerwick,  at  Ctaverack.  The  grantor  bad 
cutrivated,  or,  in  ancient  language,  approved  the  manor 
lands,  by  leasing,  so  as  to  leave  no  common  of  estovers, 
or  of  pasture,  and  in  that  way  had  actually  destroyed 
the  exercise  of  the  right  under  the  covenant.  The  only 
question  was,  as  to  the  remedy ;  and  it  was  held,  that 
the  tenant  could  not  set  off  that  claim  under  the  cove- 
nant, against  the  rent  due  upon  the  perpetual  lease,  but 
must  resort  to  his  covenant  if  any  remedy  existed.  It 
was,  however,  left  undecided,  whether  any  right  of 
common  existed  afler  the  waste  and  unappropriated 
parts  of  Claverack  had  disappeared  by  the  settlement 
and  improvement  of  the  country.  In  England,  before 
the  statute  of  Merton,  20  Henry  III.,  it  was  supposed, 
that  the  lord  could  not  improve  any  part  of  his  waste 
grounds,  however  extensive  they  might  be,  provided 
another  person  had  a  grant  of  common  of  pasture  therein, 
because  the  common  issued  oatof  the  whole  waste,  and 
every  part  of  it.  But  that  statute,  and  the  statute  of 
Westminster  2,  13  Edward  I.,  allowed  him  to  do  it,  if 
he  left  sufficient  common  of  pasture  lor  the  tenants ;  and 
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tbis  was  all  that  any  tenant  could,  in  common  justice) 
have  required,  before  the  provisioQ  oithe  statute.  It  is 
now  well  settled  in  the  English  law,  that  the  owner  of 
lauds,  in  which  another  haa  a  right  of  common,  may 
improve  and  enclose  part  of  the  common, 
•leaving  a  sufficiency  of  common  for  the  tenant.  '407 
In  those  cases  in  which  a  right  of  common  of 
pasture  exists  here,  the  right  of  the  owner  of  the  soil  to 
improve,  would  seem  necessarily  to  be  subject  to  the 
same  limitation,  and  to  be  exercised  consistently  with 
the  preservation  of  a  right  of  common. 

The  next  case  in  which  this  right  of  common  was 
discussed,  was  that  of  Livingtton  v.  Tea  Sroeck.»  In 
that  case  an  ancient  deed  had  conveyed  a  large  tract  of 
land  in  the  manor  of  Livingston,  with  a  right  of  com- 
mon of  pastnre,  and  of  estovers  ;  and  the  court,  in  the 
decision  of  that  case,  recognised  several  principles  of 
ancient  law  applicable  to  this  right  of  common. 

Thus,  if  a  person  seised  of  part  of  the  land  subject  to 
common,  should  purchase  part  of  the  adjoining  land 
entitled  to  common,  here  would  be  an  unity  of  title  in 
one  and  the  same  person  to  part  of  the  land  entitled  to 
a  privilege  of  common,  and  to  part  of  the  land  charged 
with  that  privilege,  or  out  of  which  the  common  was  to 
be  taken.  This  unity  of  title  extinguished  his  right  of 
common,  and  upon  this  principle,  that  if  it  was  to  con- 
tinue in  bis  hands,  his  interest  would  induce  him  to 
take  common  for  the  land  he  purchased  out  of  that  part 
of  the  manor  which  he  did  not  own,  in  order  to  relieve 
his  own  land  of  the  burthen  and  cast  it  upon  his  neigh-  ' 
bour.  This  temptation  to  abuse  and  fraud,  the  cautious 
policy  of  the  old  law  would  not  permit.  So,  also,  if  a 
man,  having  common  in  a  large  field  owned  by  several 
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persona,  parchased  ao  acre  from  one  of  tbem,  his  right 
of  comnioo  was  extinguished  apoa  the  same  principle. 
This  wot  the  rule  declared  in  RiaAtriam  v.  Orea*;* 
and  the  right  of  common  became  extinct  equally  in 
either  case,  by  aliening  or  releasing  part  of  the  land  eo- 
titled  to  common,  and  by  pnrchasing  part  of  the 
•408  land  charged  with  it.  If  it  were  otherwise,  *tfae 
tenant  of  the  residue  might  be  charged  with  the 
burthen  of  the  whole  common.  The  rule  is,  that  this 
ri^t  of  common  shall  not  be  so  changed  or  modified  by 
the  act  of  the  parties,  as  to  increase,  or  even  to  create 
the  temptation  to  increase,  the  charge  upon  the  land 
ont  of  whi(^  common  is  to  be  taken.  An  extiogoisb- 
ment  of  the  right  as  to  a  portion  of  the  land  chaigedt  is 
an  extinguishment  of  the  whole  ;  find  this  principle  of 
ancient  policy  was  illustrated  in  the  case  to  which  I 
have  referred. 

In  Leyman  v  Abed,^  another  branch  of  the  same  sub- 
ject was  brought  under  the  consideratbn  of  the  Supreme 
Court. 

It  was  held,  that  incorporeal  hereditaments  descend 
by  inheritance  as  real  estate,  and  in  that  case  a  right 
of  commcm  of  estovers  which  had  descended  to  children, 
was  held  to  be  incapable  of  division  between  them  ; 
and  this  upon  an  old  and  just  principle  of  law,  to  pre- 
vent the  land  from  being  doubly  or  trebly  charged.  Jn 
accordance  with  the  case  of  the  Earl  <^  Hwuingtom  v. 


•■  Cn.  £Iii.  593. 

»  16  JoJU*.  Etf.  30.  So,  ilao,  in  Tui  Esiinelur  t.  RadcUfi^  ID  WiadelP* 
E^  639|it  «u  •djndgad,  ftccardtoK  to  tba  doctrine  of  Lord  Coks,  in  Cg.£ifl. 
16i.  i.  that  mmman  s/  ulavtrt  could  not  be  apponioned.  Ii  U  an  ealiretf, 
and  cannut  b«  divided,  for  Cbat  might  work  oppiesaion  and  injmdce,  bj  na. 
cbargiaE  the  land.  If,  thererore,  a  faim  entiiled  to  eMJren  b«  dmded  ty 
lAiT  ael  oflMt  parly  am  ongaeTenil  leaanta,  neithei  of  them  can  take  eatofera, 
and  the  rifhi  ia  extinguished. 
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Lord  Movn^oy,^  it  was  held,  that  a  common  ia  gross 
and  uncertain,  as  the  right  to  cut  wood  and  dig  tarf, 
might  be  assigned,  but  it  could  not  be  aliened  in  soch 
a  way  as  to  give  the  entire  right  to  several  persons,  to  be 
enjoyed  by  them  separately.  Lord  Coke  said,<>  that  if 
such  a  right  of  common  descended  to  coparceners, 
as  it  was  not  partable,  the  eldest  sboold  have  the 
right,  and  the  rest  should  have  contribntioo,  or  an  al- 
lowance of  the  value  in  some  other  part  of  the  inherit- 
ance. But  if  the  ancestor  left  no  inheritance  from 
which  to  make  compensation  or  recompense  to  the 
younger  coparceners,  one  parcener  was  to  have  it  for  a 
time,  and  the  other  for  the  like  time,  so  that  no  preju* 
dice  should  accrue  to  the  owner  of  the  soil.  This 
mode  of  enjoyment,  alternately,  or  in  succession, 
was  carried,  in  the  'ancient  law,  to  a  ludicrous  *409 
^xtent.  Thus,  says  Coke,  according  to  the  rulqs 
to  be  found  in  Bracton,  Britton  and  Flela,  in  the  case 
of  a  common  of  piscary  descending  to  two  or  more  par- 
ceners, the  one  may  have  one  fish,  and  the  other  the 
second  ;  the  one  may  have  the  first  draught,  and  the 
other  the  second.  If  it  be  of  a  mill,  the  one  was  to 
have  the  mill  for  a  time,  and  the  other  for  the  like  time, 
or  the  one  the  first  toll  dish,  and  the  other  the  second. 

In  the  case  in  New-York  last  referred  to,  it  was  held, 
that  this  law  was  changed  under  the  operation  of  our 
statute  of  descents,  and  that  if  such  a  right  of  common 
descended  to  several  heirs  as  tenants  in  common,  or 
parceners,  it  could  not  be  divided,  but  there  must  be  a 
joint  enjoyment.  They  may  jointly  alien,  but  one  tenant 
cannot  convey  alone,  nor  can  the  eldest  heir  take  thgr 
whole  of  this  invisible  right  of  common  of  estovers,  | 


■OxttoiMT.     Ca.  £ifL164.b.S.C. 
h  Ca.  LUl.  165.  d. 

Vol.  IU.  37 
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and  make  recompense.  It  is  a  joint  right,  to  be  enjoyed 
jointly  by  the  heirSi  or  their  auigneea ;  and  upon  the 
principle,  that  the  land  charged  'with  the  right  ia  not  to 
have  an  increase  of  burthen  by  the  multiplication  o£ 
claimants. 

This  right  of  common  may  be  controlled  by  custom. 
It  may  be  held  subservient  to  a  distinct  right  in  the  lord 
of  the  manor,  founded  on  immemorial  usage,  to  dig 
in  the  soil,  without  leaving  sufficient  herbage  for  the 
commoners.* 

(3.)  Of  common  of  pucary. 

This  is  said  to  be  a  liber^,  or  right  of  fishery  in  the 
water  covering  the  soil  of  another  person,  or  in  a  river 
running  through  another  man's  land.''  A  common  t^ 
;fi^uiry  is  not  an  exclusive  right,  but  one  enjoyed  in 
common  with  certain  other  persons ;  and  Lord  Holt 
said  it  was  to  be  resembled  to  the  case  of  other 
*410  common."  The  books  speak  likewise  of  a  *fr€9 
Jithery,  as  being  a  franchise  in  the  hands  of  a 
subject  existing  by  grant  or  proscriplioa,  distinct  from  an 
ownership  in  the  soil.  It  is  an  exclusive  right,  and  ap- 
plies to  a  pubUc  navigable  river,  without  any  right  in  the 
soil.'  There  is  also  a  several  _fi$hm/,  which  is  a  private 
exclusive  right  of  fishery  in  a  navigable  river  or  arm  of 
the  sea,  accompanied  with  the  ownership  of  the  soil.  Itis 
a  grant  along  with  the  soil,  though  the  soil  may  be  grant- 
ed without  this  several  fishery ;  anij  it  has  likewise  been 
strongly  asserted  and  maintained,  that  a  several  fishery 
may  exist  withoot  the  ownership  of  the  soil.* 


>  BateMm  v.  Qieen,  S  Term  Rip.  4U 
k  3  Btectf.  Omi.  34. 39.    t>it>M-« 
•  3  Salt.  637. 

t  Thii  exdonTB  right  of  free  fiihenr  in  a  public  riTU' wnnu 
n  to  b«  pNhiblted  in  TatuN  by  Jtfayu  Ctrta,  c.  16. 90.  A.1. 
'Om. Dig. vLPrirttiJMfD. SO.    Ct. ZMt. 4. k  IfO. a.    BaU.itJtrt 
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But  theee  digtincdoas  between  common  of  piscaiy, 
firee  fisheryt  and  several  fisheiy,  seem  to  be  quite  na- 
aettled  in  the  books  ;■  sad  the  authoritiea  referred  to 
by  Hr.  Hai^rave^  throw  embarraBsmeot  in  the  way  of 
the  attempt  to  mark  with  precision  the  line  of 
discrimination  between  these  several  'rights  of  *411 
fishery.  In  a.  modem  case,*  t^  judges  took  a 
distinctioa  between  a  common  fishery,  (commmte  puca- 
rimm,)  which  may  mean  for  all  mankind,  as  in  the  sea, 
and  a  common  of  fisheiy,  (commuaUun  puearia,)  which 
is  a  ri^t)  in  comaion  with  cert^o  other  persons,  in  a 
particular  stream ;  and  the  text  writers  were  deemed 
to  have  spoken  inaccurately  when  tfaey  confounded  the 
distinction.  The  more  easy  and  intelligible  arrangement 
of  the  subject  would  seem  to  be,  to  divide  the  tigfat  of 
fishing  into  a  right  common  to  all,  and  a  right  vested 
exclusively  in  one  or  a  few  individuals. 


Uarit,  e.  5.  The  cua  oiihe  Roft\Fi»betj  of  t\M'Btsiae,  Davie^  Stp.  143. 
Smith  V.  Kamp,  3  Sail.  637.  CarUT  t.  Mnrcot,  4  Burr.  Stp.  9163.  Bej. 
nwar  T.  Lord  Coorteaar,  5  ibU,  3814.  Mr.  Angtll,  in  hia  Tatiiible  ZVtMaw 
•B  lie  Cammm  Lv^injtlatian  U  Watar  Cnrm,  6—10,  boa  collecled  the 
anthonLiei  on  the  qnealion,  whether  a  aeveral  fishery  may  eiiat  withoat  tha 
property  in  the  aoil.  The  nason  of  the  ibinc,  and  the  weight  of  authority, 
are  in  favotir  of  tlie  affinouive  ^theqn«itian;  andhe  juMly  coocladea  that 
propertjr  in  water  coonea  mar  ^*  anbjected  i«  erair  kind  of  reatticlion  by 
podllTe  agreement.  In  Duke  of  Sometaet  v.  Fogwell,  5  Barna.  ^  Onu. 
875,  it  vaa  declared,  ifaat  in  ordinarr  eaeea  the  owner  of  a  ttvTal  JUMtrf 
waa  to  be  praanmed  to  be  owner  of  the  aoil.  He  ia,  howerer,  only  prtMc 
/•euownaioftheaoil.    Parthsricbe  *.  Maaon,  3  CMiy«  Ss^  656. 

•  Bee  the  dJKinaaiaiia  at  the  bar  in  Frear?  t.  Cooke,  14  Mu*.  Stf.  488. 
Sir  William  Blafkitona  aaya,  that  tfrtjulitni  ia  an  axcloaite  ri|^t  Com. 
i6L  ii.  39,  40.  Bnt  io  Beymonr  t.  Lord  Contteipy,  5  Burr.  Btp.  9814,  Lwd 
Manafiaid  declared,  that  it  waa  etMntial  to  a  free  fialiery  that  mora  (has  one 
peiaoD  ahoBld  have  a  coexlenri*e  Itght  in  the  auae  nbjact.  So,  in  Halvin 
T.  Whidaci  7  PUkTiag,  79,  it  waa  held,  that  a  free  G^bar;  wai  not  an  ex. 
doaive  fiabety. 

k  Harg.  C».  UU.  lib.  9.  No.  IBl. 

•  BewMtt  T.  Coater,  8  TitMlaa,  IBS. 
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It  was  a  settled  principle  of  the  commoD  law,  that  the 
owoers  of  lands  on  the  banks  of  fresh  water  rivers, 
above  the  ebbing  and  flowing  of  the  tide,  bad  the  exclu- 
Bive  right  of  fishing,  as  well  as  the  right  of  property  c^ 
posite  to  their  respectiTe  lands  ad  jSlvm  meditm  aqiue  f 
and  where  the  lands  on  each  side  of  the  river  belonged 
to  the  same  person,  be  bad  the  same  exclusive  right  of 
fishery  in  the  whole  river,  so  far  as  his  lands  extended 
along  the  same.  The  right  exists  in  rivers  of  that  de- 
scription, though  they  may  be  of  the  first  magnitude, 
and  navigable  for  rafts  and  boats,  hut  they  are  subjected 
to  the  jw  publicum,  as  a  common  highway  or  easement, 
for  many  navigable  purposes.  The  common  law,  while 
it  acknowledged  and  protected  the  right  of  the  owners 
of  the  adjacent  lands  to  the  soil  and  water  of  the  river, 
rendered '  that  right  subordinate  to  the  public  conveni- 
ence ;  and  all  erections  and  impedimenta  made  by  the 
owners,  to  the  obstruction  of  the  free  use  of  the  river  as. 
a  highway  for  boats  and  rafts,  are  deemed  nuisances. 
This  right  of  fishery  in  rivers  not  navigable,  is  also  sub- 
ject to  the  qualification  of  not  being  so  used  as  to  injure 
the  private  rights  of  others ;  and  it  does  not  extend  to 
impede  the  passage  of  fish  up  the  river  by  means  of 
dams  or  other  obstructions.  The  impediment  was  at 
common  law  a  nuisance,  and  in  Massachusetts 
•412  it  subjects  •the  party  creating  it  to  a  penalty  given 
,  by  statute.*  Under  these  reasonable  qualifica- 
tions, the  right  of  private  property  in  rivers  was  recog- 
nised at  common  law  in  the  earliest  ages,  and  it  has 


>  Weld  V.  Hornby,  T^tl,  195.  Commomrulih  t.  Chapin,  5  Piektrn^. 
199.  Tbe  rsfuUtioa  oE'ilBhaiiai  wiifam  tb«  jaritdiedoti  of  Ae  ■anrel  iiatM. 
w  mattar  of  statUM  proviMon ;  and  tin  lawi  of  tianDaeticDt,  in  paracnlar. 
have  been  manr  >n<t  ^"7  apeoific  on  the  aubjeet.  Statntt*  af  Cbancetiol. 
1S3S,  p.  969 — !6S.  But  manufacturing  macfainerr,  and  ateamboaia,  and  the 
ioHtiable  aupiditr  and  akill  of  fiaherman,  have  prodigionaly  diminiahed  ilw 
TB9on  at  Ifae  moat  valuable  Gah  into  iho  nnn  of  tha  northern  atatM. 
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been  uniformly  admined  down  to  this  da;.'  The  ]aw 
was  Ifiid  down  very  clearly  and  emphatically  in  the  case 
of  the  river  Banne,  in  Ireland,'*  which  is  regarded  aa  a 
leading  case,  and  a  sound  authority ;  and  the  doctrine 
of  that  case  was,  that  a  sahject  might  have  a  several 
freehold  interest  in  a  navigable  river  or  tide  water,  by 
special  grant  from  the  crown,  but  not  otherwise ;  and 
that  withont  such  grant,  or  prescription,  which  is  evi- 
dence of  a  grant,  the  right  of  fishing  was  common.  On 
the  other  hand  it  was  held,  that  in  rivers  not  navigable, 
(and  in  the  common  law  sense  of  the  term,  those  only 
were  deemed  navigable  in  which  the  tide  ebbed  and 
Sowed,)  the  owners  of  the  soil  on  each  side  had  the  in- 
terest, and  the  right  of  fishery ;  and  it  was  an  exclusive 
right,  and  extended  to  the  centre  of  the  stream  c^posite 
their  respective  lands.  This  case  was  followed  by  that 
of  CarUT  V.  Siurcoi,*  in  which  the  K.  B.  recognised  that 
doctrine  in  its  fullest  extent ;  and  Sir  Matthew  Hale,  in 
bis  treatise  De  Jure  Mariifi  has  not  only  laid  down  the 
same  propositions,  but  he  has  discussed  the  subject  with 
great  and  accurate  learning,  and  it  has  become  a  text 
book  of  the  highest  authority. 

This  private  right  of  fishery  is  confined  to  firesh  water 
rivers,  unless  a  special  grant  or  prescription  be  shown ; 
and  the  right  of  fishing  in  the  sea,  and  in  the  bays  and 
arms  of  the  sea,  and  in  navigable  or  tide  waters, 
under  the  free  and  'masculine  genius  of  the  Eng-  M13 
lish  common  law,  is  a  right  public  and  common 
to  every  person  ;  and  if  any  individual  will  appropriate 
an  exclusive  privilege  in  navigable  waters,  and  arms  of 
the  sea,  he  must  show  it  strictly  b^  grant  or  prescrip- 


■  Bah,  dt  Jwr*  ld<ai»,  c  1,  cit«t  *  reeoid  in  ihi  K.  B.,  u  call;  m  IB  uri 
19  Edward  I.,  in  wbich  this  niU  vfm  awetied. 
k  DmiW  Stp.  149. 
*  4  Burr.  Bepi  2163. 
<  Arf.  Lrm  IVaetf,  art.  1. 
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tioD.*  Tbe  commtm  right  of  fishing  in  navig^le  waterst 
is  founded  on  such  plain  principles  of  nalural  law,  that 
it  is  considered  hy  many  jurists  as  part  of  the  law  of 
nations.  Tbe  civil  law  declared,  that  iba  right  of  fish- 
ing in  rivers,  as  well  as  in  the  sea,  and  ports,  was  com* 
moQ ;  and  in  some  respects  it  went  beyond  the  ctxnmtHi 
law,  for  it  held,  that  all  rivers  where  tbe  flow  of  water 
waa  perennial,  belonged  wholly  to  the  public,  and  car- 
ried with  it  the  right  of  fishery,  as  well  as  the  public  use 
of  tbe  banks. **  Bracton  adopted  the  doctrine  of  the  civil 
law,  and  beld,*  that  the  right  of  fishing  in  rivers,  and 
die  nse  of  the  banks,  waa  common  jiire  gaitivm.  Butit 
la  every  where  agreed,  that  this  common  right  is  liable 
to  be  modified  and  controlled  by  the  municipal  la.w  of 
the  land,  and  no  person  has  a  right  to  pass  over  the 
lands  of  others  in  order  to  gel  to  tbe  water.  In  JKmdeU 
T.  CatteraU,^  which  called  forth  a  very  elaborate  and 
learned  discussion,  the  doctrine  ofthe  civil  law,  as  stated 
by  Bracton,  was  disclaimed,  and  it  was  beld,  that  tbe 
public  had  no  common  law  right  of  crossing  the  beach, 
or  sea-shore,  for  the  purpose  of  bathing  in  the  sea,  as 
agtunst  the  lord  of  a  manor,  who  waa  owner  of  tbe  sdl 
of  tbe  shore,  and  had  tbe  exclusive  right  of  fishing 
therein.  So,  also,  in  France,  before  the  revolation, 
the  right  of  fishing  in  navigable  and  not  navigable 
rivers,  was  not  common  to  all  tbe  subjects,-  but 
*414    belonged  *to  the  king,  and  such  indiiridoaU  as 


*  Sale,  Dt  Jart  Man;  c.  4.  Bir  Milihew  Hats,  in  Lord  Fiuwallci** 
cue,  1  JUsd.  £o/>.  105.  Wairen  t.  Hatthewi,  1  Suit  Ay^  3S7.  «  JIM. 
JUp.73.  Ward  T.  Croawell,  ITiUif'J^.  ass.  Tlia  Mafor,  &c.  oT  Ozfbid 
T.  RiohardioD,  4  Term  Stf.  437.  Carter  t.  HureoL,  4  Swr.  Stf.  31GS- 
Pwker  «.  The  Caller  M.  Co^  90  MoinM  B.  353. 

k  Intt.  2. 1.  a.    Dig.  43.  tit  19,  13,  14,  IS. 

•  &  1.  c  13.  aec.  G. 

i  S  Bamm.  4-  Aid.  3G8. 
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under  him  possessed  jurisdictional  rights.'  The  Na- 
poleon code  was  formed  upon  the  ruins  of  se^enrial 
■nd  feudal  rights,  and  it  is  declared,  that  rivers,  and 
navigable  or  floatable  streams,  shores,  and  land  between 
high  and  low  water  mark,  were  considered  as  dependen- 
cies of  the  public  domain,  and  that  the  right  of  fishing 
was  under  the  regulation  of  particular  laws.^  It  is  now 
understood,  that  the  owners  of  the  lands  on  rivers  not 
navigable  or  floatable,  (fiattahUt^)  have  the  exclusive 
right  of  fishing  therein,  as  well  as  the  exclusive  owner- 
ship of  the  soil  composing  the  bed  of  the  river.  Though 
iomt  commnnes  attempted  to  appropriate  that  right  to 
themselves,  the  claim  was  put  down  by  decrees,  and  on 
the  principle  that  the  abolition  of  feudal  rights,  of  which 
the  right  of  fishing  was  one,  was  for  the  benefit,  not  of 
the  communes,  but  of  the  feudal  vassals,  who  had 
become  free  in  their  persons  and  property,  and  that 
there  no  longer  existed  any  seigneurial  rights." 

The  English  doctrine,  as  to  navigable  rivers,  and  the 
common  right  as  to  the  use  thereof,  and  as  to  the  rig^t  of 
fishing,  as  well  as  to  the  right  to  the  soil,  in  rivers  not 
navigable,  in  the  common  law  sense  of  the  term,  have 
been  declared  to  be  the  law  in  several  of  the 
United  States.^  The  legislature  of  *New-York,  MIS 
when  they  re-enacted,  m  1787,  all  the  British 


*  iMt.  Dnit  F^tnfait,  pw  Argom,  torn*  i.914.  PatUtr,  IMtiim  Unit 
APraprMi,  Ho.93. 

k  CM*  NapoUvn,  Noa.  538.  713. 

•  TVaUifr**  Dnit  Cittil  FfamfaU,  tome  lii.  Not.  IM,  liS,  146.  QuMtiMU 
it  Droit,  pir  Mtrlin,  tomn  W.  lit.  Fictu.  The  Ittttr  tathor  hu  eollMMd 
dM  •noieol  tnthoriiie*  in  sapporl  o(  the  aaipieiirial  eiclaiivo  rigbt  of  Gabeiy 
In  all  Mniim  not  niTifible,  and  tlie  BBTeral  decrecl  of  iha  nvolntionuy 
(Ofarnmenic  abcdlahiiif  ihoM  rendsl  aad  udiona  riflila. 

4Tb>  PaopleT.  PUit,  IT/oin*.  Rijl  195.    iIookcrv.Ciimmiiip,90iiJd. 

tQ.    Gi  p«rt«  Jenninga,  6  Ckvni'i  Stf.  518.    Benr  v.  Caile,  S  Gntnlttf'i 

'  Stp.  MB.    Scott  T.  WilUoD,  3  IT.  H.  Btp.  331.    CominiHiwaBlih  *.  Chiriia. 

Mwa.  1  Piek.  Btf.  180.     Adam  t.  Peai«,  3  Qmn.  Sep.  481.     Arnold  t. 
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Statutes  that  were  deemed  applicable  to  our  sitaatioa, 
ceostdered  a  common  of^fithm/  as  an  existing  right,  for 
,  LnUjM^)  ^^y  provided  the  writ  of  novdditieim  for  the  dUtorb- 
j  .  •  •  Vance  of  it."  So,  a  franchise  of  ^KKTolJuhery  at  apar- 
'«*4tt>^**J  ticular  place  in  a  public  river,  has  been  admitted  to  exist, 
and  an  instance  of  such  a  grant  was  mentioned  in  the 
case  oiSumghton  v.  Baker.^  The  statute  law  of  the  colony 
of  Massachusetts  made  some  alterations  in  the  common 
law.  Each  town  might  appropriate  the  right  of  free 
fishing  in  navigable  rivers,  within  the  town,  and  the 
rif^t  of  free  fishing  was  confined  to  householders.  The 
legislature  likewise  assumed  the  regulation  of  the  pas- 
sage and  protection  of  fish  in  streams  not  navigable,  in 
the  technical  sense;  and  it  is  now  cooeidered  that 
^heriee  are,  as  at  common  law,  the  exclusive  right  of 
the  owners  of  the  banks  of  rivers  not  navigable,  unless 
otherwise  appropriated  by  statute,  and  the  right,  unless 
secured  by  a  particular  grant  or  prescription,  is  held 
subject  to  legislative  controL"  The  Ntm-York  Ra^ii 
Statute^  have  also  deemed  the  regulation  of  fisheries  in 
waters,  navigable  or  not  navigable,  a  matter  of  public 
concern ;  and  they  have  regulated  the  time  and  mode 
of  fishing  in  the  waters  of  the  state,  and  particularly  in 
respect  to  certain  kinds  of  fish,  and  in  the  waters  of  tbe 
Upper  Hudson.  The  courts  of  Common  Pleas  in  each 
coun^  have  likewise  the  authority,  under  certain  checks 


Huiidr,  1  HalHtd't  Sep.  1 .  Daaa'i  Abr.  loL  ii.  G93.  mc  13.  Browne  r. 
Kecmedy,  S  Rarr.  ^  Jaknt.  195. 

>  LatBi  of  New-York,  lOlh  Ktt.  c.  50.  sec.  7. 

%  A  Man.  Rep.  537. 

*  Nickeraoa  t.  Brackaic,  10  JlfoM.  Sip.  319.  316.  WaMn  t.  LiUe;,  4 
FUk.  Rtp.  145.  Ingrabam  i.  Wilkiiuaii,  lUd.  968.  Tinton  t.  W«kb,  9 
•hid.  87.  Coitrill  1.  Mrrick,  3  FairfieU,  £33.  339.  Lont  t.  HnntM,  IS 
^aint  B.  1.  Dont'i  Abr.  toL  ii.  688—713,  or  e.  68.  In  llut  chapier  Mr. 
Dans  hu  diligently  eollsoed  A»  Et^liih  and  Amsiican  ■nthoriika  appliea* 
hl«  to  the  rabJecL 

'  Vol.  L  687, 688. 
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and  restrictioDS,  to  regulate  the  fishing  in  any  of 
the  •streams,  ponds  or  lakes  in  their  respective  *ilS 
counties,  and  to  prevent  the  destruction  of  the 
&sh  therein.  In  Jeicobtoa  v.  ^ounrain,  and  afler^vards  in 
Chuld  V.  JofflM,*  it  was  considered  that  a  person  might, 
by  grant  or  prescription,  have  an  exclusive  right  of 
fishery,  even  in  an  arm  of  the  sea,  or  in  a  navigable 
river,  where  the  tide  ebbed  and  flowed  ;  and,  in  New- 
Jersey,  the  right  of  several  fishery  has  been  attempted 
to  be  carried  beyond  the  rule  of  the  common  law.  The 
doctrine  asserted  was,  that,  in  that  state,  the  whole  of 
the  soil  under  its  navigable  and  tide  waters,  is  indivi- 
dual and  not  public  property,  and  that  it  passed  in  fee 
simple  from  the  original  proprietors  under  the  royal 
patents  to  the  present  occupiers  and  grantees.  Tfa6 
title  was  originally  in  the  king,  by  right  of  discovery, 
according  to  the  public  law  of  Europe ;  and,  it  is  said, 
he  was  competent  to  convey,  and  did  convey  the  soil  in 
New-Jersey,  as  well  under  navigable  waters  as  else- 
where, to  the  Duke  of  York,  and  by  him  it  waa  con- 
veyed to  Sir  George  Carteret  and  the  representatives 
of  Lord  Berkeley,  and  from  them  the  title  passed,  and 
has  been  regularly  transmitted  to  the  present  owners  of 
lands  on  the  navigable  waters  of  the  state.  Upon  that 
broad  foundation  it  was  maintained,  that  the  proprietors 
of  land  on  rivers  and  waters,  navigable  as  well  as  not 
navigable,  had  immemorially  claimed  and  exercised  the 
right  to  the  soil,  and  to  a  several  fishery  in  all  waters 
within  the  state  in  front  of  their  lands  and  shores, 
subject,  nevertheless,  to  the  Jut  pvhUeitm,  or  use  of  the 
same,  as  a  public  highway  for  all  navigable  purposes, 
and  also  subject  to  the  regulations  of  the  legislature  ibr 
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tlte  pusage  and  protectioD  offish.*  Bat  whaterer  force 
might  have  been  due  to  such  ao  optDiou,  if  the  questioo 
was  ret  integra,  the  law  is  now  declared,  afler  a  Tei; 

profound  and  exhausting  fbrennc  discosuon,  to 
*417    be,  that  there  is  ao  several  fishery  in  the  *iib- 

vigahle  waters  of  New-Jersey,  but  the  same  it 
common  to  al)  the  people  of  the  state.'' 

Though  the  right  of  fishery  in  a  navig^le  river  be  a 
common  right,  the  adjoining  preprietors  have  the  exclu- 
sive right  to  draw  the  seine,  and  take  fish  on  their  own 
lands ;  and  if  an  island  or  a  rock,  in  tide  waters,  be 
private  properly,  no  person  but  the  owner  has  tbe  right 
to  use  it  for  the  purpose  of  fishing.*  It  has  been  fiirther 
decided,  that  thou^  the  sea-shore,  between  hi^  and 
low  water  mark,  be  held  by  grant  as  private  property. 


•  ffriSUk't  Btgirler,  tit.  NmJenty,  ut  FUhtrif. 

\  Arnold  t.  Mund; ,  1  HaUltti  Bep.  1.  Msniii  t.  WtddtU,  16  Pctcr^ 
Jt  S.  F.  In  this  liai  cue  it  wu  adjud^ad  tbtt  tbe  propeirj  is  the  vjv^t 
fiiheriet,  in  ih<  pnUic  riTcn  Ksd  bafi  ia  Elul  New JgrteT,  wu  Tasted  in 
the  (tale  hj  the  revolution  in  17TG,  u  inccaedins  in  that  mpeet  to  the  pre- 
rogBliTei  and  regilities  wbich  bilooged  Id  tbo  crown,  and  was  iRerwardi 
*e*(ed  in  ibe  (ranlaaa  under  the  act  of  Nsw-Jener,  in  1834.  Tbe  IrgM*- 
tura  of  NewJerae;,  br  act  of  18US,  bate  dsclwsd  it  to  t>e  unlawful  for  anr 
{Mnena,  not  raaldeni  citiiana  of  ihe  itate,  to  nae  mj  net  or  aeina,  for  ili* 
purpoae  of  taking  fiah,  in  vaj  of  tha  riTsn  or  walen  within  ibe  Joriadiciion 
of  tba  alala.  Ebatt't  Dig.  305.  Bat  PennajilTania  and  NewJetaaj  haTa, 
hy  Dinlnal  arrangaiDent,  coneniTaQt  jnriadiction  otbt  tbe  watet*  of  tba  river 
Delaware,  to  a  canain  ezWnt,  and  tha  exerdee  of  the  ri^  of  fidwiy  ia  ez- 
Mniscd  in  conformity  to  ancb  amngetnenta.  Sea  Act  a/  NftB-Jtrmf,  of 
tSih  Noveniber,  1806.  BImtr'i  Dig.  199.  In  Matyland  it  ii  alao  daclarad. 
diat  the  king,  before  (lie  revolutioii,  had  tha  right  to  grant  landa  corarad  bf 
naTigahle  wateta,  antqact  to  the  right  of  tbe  public  to  fieb  and  naTigala 
tiiani  i  and  that  ihii  right,  anbject  to  tba  reitriction,  paned  to  the  prnpiiotoia 
ci  Maryland  bf  the  royal  grant,  and  that  the  rigbi  wai  than  neatad  in  the 
Btate.  Browne  v.  Kennedy,  5  Barr.  ^  Jahu.  195.  In  Mr.  AngM*  TixMim 
»»  a*  Sight  afFraptTtgrn  Tide  ITalera,  e.  1,  he  haa  diown  that  a  right  of 
aaretal  fiabery  in  navigable  wmlen  in  front  of  iheli  lands,  may  and  doea  eziet 
is  indiridnalB,  by  uaage,  in  aevnal  of  tbe  atataa. 

•  Lar  V.  Sag,  5  Da^i  Bip.  73.    The  Connann wealth  t.  Bhaw,  14  Serg. 


n,gti7cd3yG00glc 


Ue.  UL]  OF  SEAL  PSOPERTT.  417 

Ae  common  right  still  exists  to  go  there  and  fish,  and 
even  to  dig  and  take  shell  fish  ;  and  if  the  owner  of  the 
soil  claims  an  exclusive  right,  he  mast  show  a  prescrip- 
tion for  it  controlling  the  general  right  at  common  law.* 

In  Pennsylvania,  the  English  doctrine  that  no  rivers 
are  deemed  navigable,  so  as  to  give  the  common  right 
of  fishing,  except  those  where  the  tide  ebbs  and  flowsi 
has  been  held  not  to  be  applicable  to  the  great  rivers  in 
that  state;  and  the  owners  of  land  on  the  banks  of  snch 
rivers  as  the  Snsquehannah  and  Delaware,  for  instance, 
•o  far  up  as  they  have  a  capacity  for  public  n  se  as 
commercial  highways,  have  no  exclusive  right  *of  *418 
fishing  in  the  rivers  opposite  their  respective 
lands.  The  right  to  fisheries  in  such  rivers  is  declared 
to  be  vested  in  the  state,  and  open  to  all  the  world  ;^ 
and  a  similar  exception  to  the  rule  of  the  common  law 
has  been  suggested  to  exist  in  North  and  Bouth  Caro- 
lina.* 

The  conclusion  on  this  subject  is,  that  a  right  of 
fishery  in  navigable  or  tide  waters,  below  high  water 
mark,  is  a  eommoD  right ;  and  if  one  or  more  individuals 
•et  np  an  exclusive  right  to  a  free  or  several  fishery,  it 
must  be  clearly  shown  by  prescription  or  positive  grant.' 


■  BiSoit  T.  Orr.  9  Aw.  ^  PmU.  4TS.  PMk  t.  Lockwood,  5  Daft  Stf. 
n.  Bat  thfl  «BM  of  Bagoll  t.  Oft  nay  be  conridsred  ■■  ihiktn  bf  that  of 
Rundell  r.  Cartsnll,  5  Sarmt.  f  Aid.  368 ;  mod  the  doctrine  in  Peek  t. 
LockvDod  Kenu  (o  be  lery  qneetlanable. 

k  Cuaon  T.  Bluer,  9  Bumay'*  Btf.  475.  Shnink  v.  The  fitudtnt,  fte. 
«f  the  Bobarlhill  NtiiEilion  Compeny,  14  Sny-  #■  Bntlt,  71. 

•  Cstei  V.  Wadlingtoii,  t  ifCtird't  Sep.  560.  CoUina  t.  BenbniTi  3  Irt- 
itfft  It.  C.  Sap.  97T.  lo  this  liri  cue  It  wu  daelued,  itial  no  genenl  at 
exelBriTerigfacorfifberrentlediniheneTifable  wtlenortliaiinte.Bnd* 
Mripble  itteatn  exited  when  the  weien  were  anffieient  in  laet  to  afford  i 
ooinBOR  paange  for  people  in  m»  TO«eto. 

1  Palmer  r.  Hicka,  B  /•jbiam't  R.  13S.  Kopn  t.  Jonei,  1  Wradall.aST. 
DelawBre  Sl  M.  R.  Road  Co.  t.  Stmnp,  B  GiU  f  Jtlumn,  479.  Bat  if  an 
iDdiTidaal  plant  a  bed  ofofaun  in  a  bay,  or  an  ann  oT  (he  aaaiBad  dcadr 
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Id  rivers  and  streams  not  navigable  as  tide  waters,  the 
owners  of  the  soil  over  which  tbej  flow  have,  at  com- 
moD  law,  (and  which  commoa  law  has  been  generally 
recognised  in  these  United  States,)  the  exclusive  nght 
of  fishing  each  on  his  own  side,  unless  some  other  per- 
son can  show  a  grant  or  prescription  for  a  common  t^ 
piscary,  in  derogation  of  the  right  naturally  attached  to 
the  owDersbip  of  the  soil ;  and  such  right  is  held  sub- 
ject to  the  public  use  of  the  water  as  a  highway,  and  to  . 
the  free  passage  of  fish,  and  in  subordination  to  the 
regulations  to  be  prescribed  by  the  legislature  lor  the 
general  good. 

(8.)  Oftheremedy/orthedUtm'banceoflhaerighti. 
The  disturbance  of  a  right  of  common  of  pasture  arises 
when  a  person  who  has  no  right  interferes  by  putting 
in  his  cattle,  or  if  he  has  a  right  to  use  the  land  for 
commonable  cattle,  by  putting  in  those  whicb  are  not 
commonable,  or  by  surcharging  the  common  by  putting 
in  more  cattle  than  the  pasture  will  sustain.  In  these 
cases,  the  owner  of  the  soil  has  his  action  of  trespass, 
and  the  commoner  his  special  action  upon  the  case,  in- 
asmuch as  both  the  owner  of  the  land,  and  the  owner 
of  the  right  of  commoit,  are  injured.  The  common  law 
gave  to  the  commoner  a  writ  of  admeatvremetu  <^ 
*419  fOMxrt,  under  which  process  a  jury,  with  the  'she- 
riff, apportioned  the  quantity  of  cattle  to  the  ex- 
tent of  the  ground,  and  the  number  of  proprietors.  So 
also,  if  the  commoner  be  disseised,  either  of  the  com- 
mon of  pasture,  of  estovers,  or  of  fishery,  he  may  have, 


duigDita  tnd  mark  aul  tbs  bad  by  aUlua,  it  is  not  an  inietfarenca  with  tba 
eommoD  right  of  Gabingin  tlia  bay,  bat  the  peraon  wba  planted  (ha  oyattr 
bed  BO  dsagnated,  acquired  a  qnalified  properly  in  them  anfficient  to  nun. 
lain  tmpaaa  icainat  any  poison  who  invaded  that  property.    Fleet  t.  Hef«. 
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where  atatute  regulatioas  have  not  prevented  it,  a  writ 
of  novel  duteuin  to  reinstate  himself  in  the  poBsession. 
Such  injuries  are  dow  geaerally  redreBsed  by  the  more 
Guniliar  aad  easy  remedy  of  an  actiun  apoD  the  case ; 
and  the  mention  of  those  old  and  obsolete  actions  in  the 
first  revision  of  the  statute  laws  of  New-York,  in  1787," 
arose  from  the  circumstances  that  the  statute  of  West- 
minster 2, 13  Edward  I.,  was  literally  transcribed.  Bat 
the  New-Tork  Ranted  Statutet,  which  went  into  opera- 
tion in  1830,  have  abolished  the  writ  of  novel  ditteirin, 
and  all  the  other  real  actions  ;  and  the  remedy  for  a 
violation  of  these  incorporeal  rights,  is  either  by  an  ac- 
tion of  ejectment,  or  a  special  action  on  the  case,  ac- 
cording to  the  nature  of  the  right  and  injury.  The 
substitution  of  the  action  of  ejectment  for  the  possessory 
real  actions,  has  been  effected  also  by  statute  in  New- 
Jersey,  and  probably  the  ancient  remedies  have  been 
superseded  in  most  of  the  states  of  the  Union  by  more 
convenient  and  familiar  actions. 

IL  Of  eaiemtntt  and  aquatic  rightt. 

Under  the  bead  of  easements  may  be  included  all 
those  privileges  which  the  public,  or  the  owner  of  neigh- 
bouring lands  or  tenements,  hath  in  the  lands  of  another, 
and  by  which  the  servient  owner,  upon  whom  the  bur- 
den of  the  privilege  is  imposed,  is  obliged  to  sufier  or 
not  to  do  something  on  bis  own  land,  for  the  advantage 
of  the  public,  or  of  the  dominant  owner  to  whom  the 
privilege  belongs.  These  easements  are  incorporeal 
rights,  and  imposed  upon  corporeal  property  for  the 
benefit  of  the  public,  or  of  other  corporeal  property ; 
and  I  shall,  in  the  remainder  of  this  lecture^  treat  at 
large  of  the  various  kinds  and  modifications  of  ease- 


•  Law  •>/  Iftw.  Tarli,  Mn.  10.  c.  4.  (ec  6,  and  c.  50,  m 
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menu  aod  of  aquatic  rights,  into  which  Uw  sabjeot  m^ 
be  subdivided. 

(1.)  QTwoyi. 

This  incorporeal  hereditameDt  is  a  right  of  priTtte 
passage  over  another  man's  ground.  It  maj  arise 
either  by  grant  of  the  owner  of  the  soil,  or  by  prescrip- 
tion, which  supposes  a  grant,  or  from  necessity."  If  it 
be  a  freehold  right,  it  most  be  created  by  deed,  though 
it  be  only  an  easement  upon  the  land  of  another,  and 
not  an  interest  in  the  land  itself.^  A  right  of  way  ex  n 
tenwU  imports  a  right  of  passing  in  a  particular  line, 
and  not  the  right  to  vary  it  at  pleasure,  and  go  in  di£fez^ 
enl  directions.  This  would  be  an  inconvenience  to 
the  owner  of  the  land  charged  with  the  easement,  and 
an  abuse  of  the  right.'  It  is  likewise  a  princifte 
*430  of  law,  that  "nothing  passes  as  incident  to  the 
grant  of  an  easement,  but  whatie  requisite  to  the 
&ir  enjoyment  of  the  privilege.'' 

If  it  be  a  right  of  way  in  gross,  or  a  mere  personal 
right,  it  cannot  be  assigned  to  any  other  person,  Dor 
transmitted  by  descenL  It  dies  with  the  person,  and  it 
is  so  exclusively  personal,  that  die  owner  of  the  rig^ 
cannot  take   another  person  in  company  with   him.* 


*  1  Sal  Abr.  391.  tit  Cktmin  prit*U,  10.  A  right  of  waj,  public  or  pri. 
nte,  itheldto  ba  m  iacoiporr*]  heMditamenl.  Mebon,  J^  13  IFcmUI, 
96.  Holmui,  J.,  1  BUcl^f.  Jnd.  B.  45.  Caw«n,  J.,  90  WndtU,  99.  Mr. 
i.  Cowan  uyi,  s  pablic  -mtj,  if  not  an  heNditamaiit  id  tittj  aanaa,  U  ear- 
lainlr  ■  ?iM*i  hetediument. 

k  Hewlini  T.  SUppam,  5  Anns.  ^  Crew.  331. 

•  Jonea  t.  FereiTal,  5  Pick.  Bap.  485. 

*  Lyoun  i.  Arnold,  5  JUawa,  199.  Thate  preKriptive  richia  ara  ftriMi 
imri*.  A  right  of  waj  for  oim  porpoaa  doai  not  necetaahljr  iodade  a  rigbt 
«f  way  for  anoilwr  parpoM.  Tba  exlani  of  the  li^t  muat  dapend  apon  the 
arenoMMnoM.  Ballard  t.  Dfton,  1  TitMan,  971.  Cowling  *.  ffitgif"!, 
4  Jtf.  4'  IF.  945. 

•  FmtV*  Lam,  17.  31.     Ttar  Aai.  7.  B:  4.  K.  E 
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But  when  a  rigfatofwayis  appendant  or  annexed  to  aa 
estate,  it  may  pass  by  aasignment  when  the  land  if 
sold  to  which  it  was  appurtenant.  Thus,  in  the  case 
stated  in  Sta^iUi  t.  Beydon,*  if  one  be  seised  of  lot  A. 
and  lot  B.,  and  he  nsed  a  way  frcHn  lot  A.  over  lot  B.» 
-  to  mill,  or  to  a  river,  and  he  sells  lot  A.  with  all  way* 
and  easements,  the  grantee  sbaU  have  the  same  privir 
lege  of  passing  over  lot  B.  that  the  grantor  had. 

A  ri^t  of  way  may  arise  from  necessity  in  seveiBl 
respects.  Thus  if  a  man  sells  land  to  another  which  ii 
wholly  surrounded  by  bis  own  land,  in  this  case  the 
purchaser  is  entitled  to  a  right  of  way  over  the  other's 
ground  to  anive  at  his  own  land.  The  way  is  a  neces- 
sary incident  to  the  grant,  and  without  which  the  grant 
would  be  useless.^  This  principle  was  carried  so  far,  in  | 
a  modem  case,*'  aa  to  be  applied  to  a  trustee  selling  I 
land  he  held  in  trust,  find  to  which  tbere  was  no  access ' 
but  over  the  trustee's  own  land.  The  right  of  way  in 
that  case  passed  of  necessity  as  incidental  to  the  grant ; 
for  though  he  conveyed  in  the  character  of  trustee,  it 
could  not  be  intended  that  be  meant  to  make  a  void 
grant,  and  evety  deed  must  be  taken  most  stron^y  /  ^tu.  .*"'" 
against  the  grautor.  Lord  Kenyou  said  it  was  impossi- 
ble to  distinguish  that  from  the  ordinary  case  where  a 
man  granted  a  close  surrounded  by  his  own  land. 
The  general  rule  is,  that  when  the  use  of  *a    "131 


■  6  Moi.  S*p.  3.  3  Lord  Baipn.  933.  Newmuch  v.  Brandling,  3  Bwnt- 
f  M,  99.  B.  a 

k  Fmek'a  Lmt,  O.  CUrke  t.  Cogge,  Cn.  Jme.  im  Oldfield'i  cu«, 
Stfr  Sep.  US.  TnmbuU  v.  Riven,  3  M'Ccri'M  Stp.  131.  Holmn  t. 
S«elr,  19  WtndtU,  SOT.  Nicholi  *.  Lqm,  34  FicL  &  104.  All  (be  to. 
thoiitin  loppoTt  ibe  doctrine,  Myi  Mr.  Woelri/ek,  in  hii  full  aad  BccnrtU 
Ti-eati—  m  lie  Lav  af  Way*,  91,  that  in  tlie  cue  of  ■  gnnt  of  lend  with, 
out  I  nMmliini  of  toy  mj,M  waj  of  lueatntf  will  pa**  at  UBidBnt  (o  lh* 

•  Howion  T.  Fraanao,  8  IVm  Bf.  SO. 
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thing  is  graotedt  evejy  tHog  is  granted  by  '^icb 
the  grantee  may  have  and  enj<^  such  use.'  If  one  man 
^ves  another  a  license  to  lay  pipes  of  lead  in  his  land 
to  convey  water  to  a  cistern,  be  may  enter  on  the  land 
and  dig  therein  to  mend  the  pipes.''  Bo,  if  a  person  bas, 
a  shop  on  another's  soil  by  permission,  he  has  a  right 
of  ingress  and  egress  as  to  the  soil  between  the  highway 
and  the  shop.  The  right  is  necessary  to  the  enjoyment 
of  the  tenement.'    Tbe  maxim  is,  that  qvando  aliquit 


,'     'Co.  IMt.  56. 

»  TwTsden,  J.,  \a  FomTret  t.  Ricrofi,  1  Sauxd.  Rtp.  331. 

•  Doty  T.  GorhuD,  5  Fieitring,  4tJ7.  In  Chimbera  t.  Fatir,  1  FmIto' 
Btp.  167,  IliB  Supreme  GourtofPennBylviaiahetd,  thai  ihe  owner  of  I  fenj 
over  a  ntvigtble  itream  had  no  ri£ht  to  land,  or  reeeWa  Treighi  on  tbe  adjoin- 
Idk  banks,  eien  ihough  the  lindinf  piles  wai  a  public  hi^wsy,  «-iIhoQlthr 
(iwner'a  eonaeni.  The  dedication  of  giooadfor  the  pnipcMof  a  pablic  road, 
WW  wid  10  give  no  right  to  uae  it  for  ihe  oihei  purpoee.  Tiiia  docnrioe  was 
afternaTdi  refemd  (o,  reeogmaed  and  adopted  hj  ibe  lame  court,  in  Cooper 
T.  Smith,  9  Serg.  ^  Sawl«,96.  TheaameprincipIeiBiobe  found  in  JlraiUr, 
1 1,  pL  39,  wbere  it  ii  aaid,  that  in  everr  feny  the  land  on  bo^  aidec  Itii- 
water  ought  to  belong  to  the  owner  of  tbe  fBttr,  for  otheiwiae  he  conld  not 
land  on  the  othgr  eide.  Bat  tbie  etriel  end  severe  mle  ia  eotnewhat  relaxed 
in  England  ;  nnd  in  Fetei  t.  Kendal,  GSormr.  ^  Crtm.  703, the  E.  E  denied 
the  juatncM  of  ihe  concluaion  in  Seville,  and  held,  that  the  owner  of  a  ivrry 
need  not  have  (he  praperty  in  the  aoi!  on  either  aide.  It  vaa  mffieient  thai 
the  landing  place  wa«  a  pnbiie  highway.  It  waa  a  right  litddent  to  the  feiry, 
to  use  edoh  a  landing  place  for  the  purpotea  of  a  ferry.  Tbie  ia  the  most 
reaeonabie  conclusion  upon  the  right  to  the  uie  of  a  public  highivay  to  whieli 
«  ferry  ia  connected. 

In  Allen  v.  Fartuwonh,  5  Ytrgrt'i  Tom.  Btp.  139,  it  waa  held,  that  ilic 
atale,  by  virtue  of  the  right  of  eminent  domain,  might  eitmblieh  femtK 
wbetever  tbe  leglalature  should  deem  them  neceeaary  for  the  public  ease- 
ment, without  any  regard  to  the  ownorehip  of  the  soil,  on  making  Just  com- 
pensation. But  in  point  of  fact  nil  the  etstnie*  antborited  tbe  grant  t^  thp 
franchise  by  way  of  preference  lo  the  owners  of  the  land  on  each  bank  of 
die  river  where  the  ferry  was  eatabliehed.  So,  by  Eianite  in  New.Tork,  ib^ 
owner  of  the  land  through  which  the  highway  adjoining  lo  the  ferry  miiE, 
ia  first  entitled  to  the  license  for  keeping  a  ferry.  N.  F.  .ff.  &  3d  ediLvol.  >. 
641t.  By  tbe  TenneMee  act  of  1807,  c  35,  the  owner  of  the  soil  on  each 
side  of  B  river  is,  in  exclusion  of  all  otbets,  entitled  to  the  ferry.  'Without 
•taiute  provision  he  is  not,  as  a  nutter  of  right,  and  because  he  is  owner, 
entitled  to  keep  it.    Nsshville  Bridge  Company  v.  Shelby,  10  Tergtr't  Sep. 
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aliquid  coneedk,  eoacedere  videtur,  et  id,  tine  quo  r«$  sft  noA       ^^^ 
potat. 

If  a  man  bath  several  diatinct  parcels  of  enclosed 
land*  and  he  sells  all  but  one  surrounded  by  the  others, 
and  to  which  he  has  no  way  or  passage  except  over  one 
of  the  lots  be  has  sold)  it  has  been  made  a  question, 
whether  he  be  entitled  to  a  right  of  way  a^nst  bis  own 
deed,  when  be  has  been  so  improvident  as  to  re- 
serve Done.     It  is  sfdd,  in  Clarke  *v.  Cogge,*  that     '432 


380.  The  cue  of  PIpbin  i.  Wfnng,  3  Dtv.  N.  C.  Rtp.  403,  racogniMa  the 
uiM  geaaral  li^t  of  Ibe  sovarcigD,  but  holdi  that  the  owner  of  the  uljacent 
Und  i>  tJititUi  10  the  prefeianoe,  111(1  if  be  reiiieei  to  ezeicix  the  fruchiM, 
il  may  be  graolod  to  another,  en  moiling  anapcniatiOB  to  the  oivner  of  the 
fee  for  the  oie  of  the  aoil,  end  thie  muel  be  done,  ellhough  there  be  ■  public 
higfawiy  leadlii£  to  the  river  od  both  eidee.  Tbia  deciaion,  tike  ihoM  ia 
PeiuufliuuB,  cooatniea  outre  elrictly  than  the  late  Eagliah  cue,  the  eala. 
mant  of  a  public  highwa;  leading  to  the  lirer.  The  law  in  Kentucky  in 
leapect  to  feiiiea  ie,  that  the  owner  of  land  on  the  riTcr  Ohio  is  aloae  entitled 
to  be  (he  grantee  of  a  ferry  acioaa  it.  It  ie  a  franchise  incident  to  ihe  land. 
Mid  ie  vahuble  properly.  Bat  no  feiry  ia  to  be  granted  within  a  mile  and 
aa  heif  of  one  preWoualy  eatabliehed,  nuleie,  in  the  opinion  of  the  granting 
power,  (he  public  intereat  ehall  regnire  it,  and  the  abuse  of  that  discretion  ia 
•utiject  to  judicial  control.  Carter  v.  Kalfue,  6  Dana'i  Sip.  43.  Though  a 
felry  frenchise  be  a  elatutor;  incident  to  land,  yel  ibe  beneficial  intereat  luy 
be  tianaferred  In  another,  and  eniida  bim  to  the  pnifiia.  Kennedy  t.  Co- 
vington, B  Dana,  59.  The  aiatnle  pro* iaon  in  aeoieof  the  weatern  atatesia, 
thet  no  person  ihall  keep  a  ferry  ao  as  to  demand  and  receive  pay,  without  ■ 
licBoae,  to  be  granted  and  regulated  by  the  county  court*.  Beeiied  SlatiUu 
tfrn-nri,  1835. 

It  wa*  deolued,  in  Bowintn  &  Burnley  v.  Walken,  3  JPZmh'*  Sip.  376, 
thai  the  right  to  a  ferry  allacbea  to  ihe  npariaa  proprietor,  and  it  caimot  be 
taken  frran  liim  without  compenaaiion.  The  riparian  owner  on  a  navigable 
liver  may  convey  the  hU,  eicepling  the  right  af  ^ernage.  Thie  right  of 
larriafB  becomea  an  incorporeal  hereditament,  and  may  be  granted  the  Mae* 
M  a  rent,  and  the  grantee  will  have  a  right  to  use  the  toil  for  ferrywaya,  and 
for  no  other  purpoae.  By  the  lawe  of  Indiane,  thi*  fetry-iight  i*  aasignable. 
It  ia  real  eaiaie,  and  deacends  to  the  heita,  and  ia  subject  to  dower  and  the 
other  inddenta  of  real  property ;  and  in  lUinoin  ferriea  are  declared  to  ba 
]niit>eijiim,  and  con  be  granted  by  the  sovereign  power,  and  riparian  poa. 
aeasora  are  not  (hereby  eniitlad  to  the  ferry  francbiee.  Milla  v.  County  Comni 
3  Secmmati't  Sep.  53. 

•  fto.  Joe.  170. 

Vol.  in.  38 
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tbe  law  rewrres  to  him  a  right   of  way  in    such 

case  from  necessity.  But  the  position  in  that  case 
seenis  to  have  been  contrnry  to  the  doctrine  in  the  prior 
.case  of  Dell  v.  Babthorp,^  where  it  was  held,  that  if  a 
man  had  a  close,  and  a  wood  adjoining  it,  and  time  out 
of  mind  a  way  had  been  used  over  tbe  close  to  the  wood, 
and  be  then  sells  the  close  to  one  man,  and  the  wood  to 
another,  tbe  grantee  of  the  wood  has  no  right  of  way 
over  ihe  close,  for  the  grantor  had  excluded  himself,  as 
he  had  sold  the  close  wiibout  reserving  such  a  right ; 
and  as  he  had  lost  bis  right,  be  could  not  communicate 
any  to  ihe  grantee  of  the  wood.  But  in  this  leist  case, 
it  did  not  appear  to  be  necessary  to  go  over  the  close  in 
question  to  the  wood,  and  there  might  have  been  another 
way  to  it ;  and  tbe  weight  of  authority  is,  that  tbe  gran- 
tor has  a  right  of  way  to  his  remaining  land,  in  case  of 
necessi^,  when  he  cannot  otherwise  approach  bis  land. 
The  law  presumes  a  right  of  way  reserved,  or  rather 
gives  a  new  way,  from  the  necessity  of  the  case,  and 
J  the  new  right  of  way  ceases  with  tbe  necessity  for  it.^ 
This  principle  of  law  has  been  for  a  long  time  recog- 
nised. Thus,  in  Packer  v.  fFclatcd,"  decided  in  the 
Jfj  '  _Upper  Bench,  under  the  protectorate  of  Cromwell,  A. 
had  three  parcels  of  land,  and  there  was  a  private  way 
out  of  the  first  parcel  to  the  second,  and  out  of  the  two 
first  parcels  to  the  third.  B.  purchased  all  these  par- 
cels, and  then  sold  the  two  first  to  C.  There  was  no 
way  to  the  land  not  sold,  but  through  the  other  two 
parcels;  and  the  court  adjudged,  that  the  way  con- 
tinued from  necessity,  and  that  the  party  was  not  liable 


•  Cn.  Elit.  300. 
»Ho\niai.GotTagiLEa\M,aBi»g.S*f.7S.   9  JU>«r^  16S.  S.  C.    Cot- 

Um  *■  Prentice,  15  aim.  B.  39. 

•  9  SM  Btp.  39. 
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in  trespass  for  using  it.    So,  also,  in  DvUon  v.  TayUr,* 

A.  owned  two  closes,  B.  and  C,  and  there  was 

no  passage  to  close  B.  but  through  close  C,  *and  *1S3 
hesold close  C>,  and  it  was  held,  upon  plea  and  de- 
murrer, that  the  right  of  way  still  existed  from  necessi^, 
and  that  it  was  not  for  the  public  good  that  the  close  B. 
should  be  left  uncultivated.  This  last  case  is  supposed 
to  be  binding ;  and  Lord  Kenyon  said,  in  Howton  v. 
Frearton,^  that  he  was  prepared  to  submit  to  the  express 
authority  of  it,  though  bis  reason  was  not  convinced) 
and  he  thought  there  were  great  difficulties  in  the 
question. 

But  the  doctrine  of  the  case  of  Dutlott  v.  Tayltr  re- 
ceived conGrmalion  in  Buckby  v.  Colet,"  where  it  was 
decided,  that  if  a  person  owned  close  A.  and  a  passage 
of  necessity  to  it  over  close  B-,  and  he  purchased  close 
B.,  and  thereby  united  in  himself  the  title  to  both  closes, 
yet  if  he  afterwards  sold  close  B.  to  one  person,  without 
any  reservation,  and  then  close  A.  to  another  person, 
the  purchaser  of  close  A.  has  a  right  of  way  over  close 

B.  This  case  seems  to  put  an  end  to  all  doubts  as  to 
the  existence  of  a  right  of  way  from  necessity,  even 
over  the  land  which  the  claimant  of  the  way  had  pre- 
viously sold. 

If  a  right  of  way  be  from  close  A.  to  close  B.,  and 
both  closes  be  united  in  the  same  person,  the  right  of 
way,  as  well  as  all  other  subordinate  rights  and  ease- 
ments, is  extinguished  by  the  unity  of  possession.^  But 
there  is  a  distinction  between  a  right  of  way  existiug 
from  necessity,  and  one  merely  by  way  of  easement  or 
convenience.    The  former  is  not  extinguished  by  the 


•  9  Zata.  Bep.  14S7. 
k  e  3VM  Sep.  50. 

•  S  Taunt.  Stp.  311. 

«  WbklUr  Y.  ThatnpMa,  1  Bw.  ^  PaU.  371. 
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uni^  of  possession,  as  a  right  of  way  to  a  church  or 
market,  or  a  right  to  a  gutter  carried  through  an  adjoin- 
ing tenement,  or  to  a  water  course  running  over  the  ad- 
joining lands.*    Sergeant  Williams^  is  of  opinion,  that 

the  right  of  way,  when  claimed  by  necessity,  is 
•424     founded  entirely  "upon  griint,  and  derives  its 

force  and  origin  from  it.  It  is  either  created  by 
express  words,  or  it  is  created  by  operation  of  law,  as 
incident  to  the  grant;  so  that  in  both  cases  the  grant  is 
the  foundation  to  the  title.  If  this  be  a  sound  conslnic- 
tioQ  of  the  rule,  then  It  follows  that,  in  the  cases  I  have 
menlioned,  the  right  of  the  grantor  to  a  way  over  the 
land  he  has  sold,  to  bis  remaining  land,  raust  be  founded 
upon  an  implied  restriction,  incident  to  the  grant,  and 
that  it  cannot  be  supposed  the  grantor  meant  to  deprive 
himself  of  all  use  of  bis  remaining  land.  This  would 
be  placing  the  right  upon  a  reasonable  foundation,  and 
one  consistent  with  the  general  principles  of  law.« 

There  is  a  temporary  right  of  way  over  the  adjoining 
land,  if  the  highway  be  out  of  repair,  or  be  otherwise 
impassable,  as  by  a  flood.  But  this  right  of  going  upon 
the  adjoining  land  applies  to  public  and  not  to  private 


■  Popbim,  J.,  in  Jorden  v.  Alwood,  Owtn'r  Bef.  191.  Shniy  v.  Vig/flt, 
SBuIft.  339.    (>tnM'«i)if.tit.n^ay*,S3,94.    Note  to  1  £m.  ^  PtOt  374. 

t  Note  6,  to  1  Smtai.  Etp.  323. 

*  la  Cooper  *.  Haupin,  6  Mwsart  R.  634,  the  courr,  iftei  nach  dacns' 
naa  uul  ciitjcinn  of  the  coau  Kferred  to  in  the  two  preceding  pigss,  cod. 
eluded  that  a  right  of  wa;  from  ntctnity  does  not  eiial  from  one  part  of  the 
cMmaal'a  land  to  another  part  of  the  eaine  contignoiu  Inict,  over  the  land 
of  anolher.  The  queatioQ  nagt  depend  upon  circumatsneeg.  No  doubt  it 
moit  be  a  cue  of  neceuit;,  and  not  of  convenience  merely ;  and  when 
ibal  necesaily  doea  eiill,  end  there  be  no  accera  to  the  cleimanl'a  land  wilh- 
Out  a  way  over  another'a  land,  that  right  of  waj'  mual  exist,  lo  be  need  of 
coorae  wilh  the  lea«l  inconvenience  or  detriment  lo  the  olber'a  land.  The 
Ekigliah  caaet  refened  to  appear  to  me  to  declare  a  rale  aound  in  leaMm  lad 
inUw. 
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■ways.'  A  person  having  a  right  to  a  private  way  over 
another's  land,  baa  no  right  to  go  upon  the  adjoining 
}and,  even  though  the  private  way  be  impassable  or 
ibunderous,  by  being  overflowed  by  a  river.  The  reason 
given  is,  that  the  owner  of  the  way  may  be  bound  to 
repair,  and  the  impassable  state  of  the  private  way  may 
be  owing  to  bis  own  neglect ;  but  if  pablic  roads  become 
impassable,  it  is  for  the  'general  good  that  the  people 
should  be  entitled  to  pass  in  another  direction.  There 
may  be  a  distinction  between  a  private  way  arising  from 
necessity,  and  a  private  way  founded  on  grant  or  pre- 
scription ;  and  such  a  distinction  was  iilluded  to  by  one 
of  the  judges  in  Taylor  v.  Whitehead.  If  a  person  be 
obliged,  of  necessity,  to  go  over  another's  farm  to  arrive 
at  the  land  which  the  other  sold  him,  and  the  private  . 
■way  assigned  be  destroyed  by  a  flood  or  otherwise,  he 
may  of  right  cross  the  farm  on  another  line,  and  be  is 
not  obliged,  at  his  peril,  to  keep  such  a  road  of  ne- 
cessity in  repair.  By  selling  land  surrounded  *with  *4Sfi 
his  own,  the  grantor  has  bound  himself  to  furnish 
the  purchaser  a  reasonable  passage  to  it. 

The  right  of  yay,  as  to  a  foot  or  tow-path  along  the 
banks  of  navlgaole  rivers,  has  been  a  subject  of  great 
discussion,  and  of  much  regulation  in  the  laws  of  difier- 
ent  nations. 

Id  the  civil  law,  the  banks  of  public  rivers  and  the 
seashore  were  held  to  be  public.  Riparam  ustts publicvs 
at;  littomm  qvoque  utvt  pi^licut  ett  jure  gentium fi  The 
law  of  nations  was  here  used  for  natural  right,  and  not 
international  law,  in  the  modern  sense  of  it;  and  it  is 


'  Taylor  T.  Whiieh*sd,  Dmg.  Stp.  745.  W.  Jmet,  396.  Hana'i  ewe, 
3  Salk.  leS.  pt.  4.    a  Blaekt.  Com.  36. 

k/fl>f.3.  1.4,5.  Tbe  bink  of  >  river  is  thsC  whicb  contiiDi  the  vatetin 
iu  nlmiut  beigbL  Bipa  la  futatur  an,  qiM  pleHUtimmH  Jtutmn  etnlimt- 
Dig.  43. 12.  3.  1. 
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Stated  in  tbe  Institutes  of  Justinian,  tfaat  all  persons 
have  tfae  same  liberty  to  bring  their  vessels  to  land,  and 
to  fasten  ropes  to  the  banks  of  tbe  river,  as  ibey  have 
to  navigate  the  river  itselfl  These  liberal  doctrines  of 
the  Roman  law  have  been  introduced  into  the  jurispru- 
dence of  those  nations  of  Europe  which  have  followed 
the  civil,  and  made  it  essentially  their  municipal  law. 
Thus,  in  Spain,  the  seashore  is  common  to  the  public; 
and  any  one  may  fish,  and  erect  a  cottage  for  shelter. 
The  banks  of  navigable  rivers  may  also  be  used  to  assist 
navigation.^  In  the  French  law,  navigable  or  floatable 
rivers,  as  they  are  termed,  have  always  been  regarded 
88  dependencies  of  the  public  domain,  and  the  lands  oa 
each  side  subject  to  the  servitude  or  burthen  of  towing- 
paths  for  the  benefit  of  the  public." 

The  English  law  was  anciently  the  same  as' 
•426  the  Roman  "law,  if  we  may  judge  from  the  au- 
thority of  Bracton,o  who  cites  the  words  of  the 
civil  law,  declaring  the  banks  of  navigable  rivers  to  be 
as  much  for  public  use  as  the  rivers  themselves.  Sor 
Lord  Holt  held,''  that  every  man,  of  common  right,  was- 
justified  in  going  With  horses  on  the  banks  of  navigable 
rivers  for  towing.  But  Sir  Matthew  Bfale,  in  his  trea- 
tise DeJure  Marit,  and  in  which  he  has  exhausted  the 
learning  concerning  public  property  in  the  sea  and 


■  Jtufitnlr*  q/*  tht  Ciail  Laa  ef  Spain,  hj  Doclon  Aua  and  Mamul,  b.  9. 
tiL  I.  Thii  ii  also  the  lav  ia  LauisUna  ;  ihe  banka  of  naiigabla  riven^ 
thoagh  Ihej  are  tbe  prapetty  of  those  who  posaeu  tha  adjacent  lands,  an 
nererlhelMa  gnbjecl  to  tbe  public  uee  lo  fai  that  vesiels  may  make  fait  to 
the  ahora  and  to  the  tteea  plmted  there,  and  they  may  be  unloaded  and  tha 
gooda  deposited,  and  neu  dried  there.  So,  any  peraona  may  build  cabins 
on  theaeaahore  for  ■hBliflr,«ad  Hah  from  there,  slid  moarsliipi,  and  dry  nan 
there.  Civil  Code,  art.  443.  44G.  Hanaon  t.  City  Conncil  of  LafaycltB,  18 
LoHii.  S.  29S. 

*  FmiTi't  IiuLi.  1.4, 5,aadD0ta,iii(I.    (Ma  Waf«l*a»,  Noa.  S3S.  G50. 

*  Lib.  1.  c.  lil,  sec.  6, 

*  1  Ltrd  Baym.  735.    6  Mti.  B*p.  1E3. 
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rivers,  and  collected  all  ibe  law  oa  the  sabject,  con- 
cluded that  individuals  had  a  right  to  a  tow-path,  for 
towing  vessels  up  and  down  rivers,  on  making  a  reasona- 
ble comj)eniation  to  the  owner  of  the  land  for  the  damage.' 
This  cDoditioD,  which  he  annexes  to  the  privilege, 
shows,  that,  in  his  opinion,  there  was  no  such  common 
right  in  the  English  law,  inasmuch  as  it  depended  on 
private  agreement  with  the  owner  of  the  soil.  The 
point  remained  in  this  state  of  uncenainty,  until  the 
case  of  Ball  v.  Herbert,  in  17S9,t>  brought  the  whole 
doctrine  into  discussion.  The  case  was  respecting  a 
claim  to  tow  on  the  bank  of  the  river  Ouze,  in  Norfolk- 
shire,  with  men  and  horses,  whenever  it  was  necessary 
for  the  purposes  of  navigation,  doing  as  Ultle  damage 
as  possible.  It  was  admitted  that  the  Ouze  was  a  navi- 
gable river  where  the  tide  ebbed  and  flowed.  The 
question  was,  whether,  at  common  law,  the  public  had 
a  right  to  tow  vessels  on  the  banks  of  eitlier  side  of  a 
navigable  river ;  and  it  was  investigated  and  eirgncd 
with  great  ability.  All  the  cases  bearing  on  the  ques- 
tion were  collected  and  reviewed,  and  the  court  con- 
cluded that  there  was  not,  and  never  had  been,  any 
right  at  common  law,  for  the  public  to  tow  on  the  banks 
of  navigable  rivers.  The  claim  was  directly  contrary 
to  common  experience ;  and  it  was  observed  by 
Lord  Kenyon,  that  the  navigators  *on  the  Thames  *4S7 
were  frequently  obliged,  at  several  places,  to 
pass  from  one  side  of  the  river  to  the  other,  with  great 
inconvenience  and  delay,  because  they  had  no  such 
general  right.  It  was  admitted,  tliat  on  many  navigable 
rivers,  there  was  a  custom  to  tow  on  the  banks;  but  the 
privilege  in  those  cases  rested  on  the  special  custom, 
and  not  on  any  common  law  right.      The  statutes 


■a>tT.£.r.  85, 86,87. 
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'wbicb  have  giveo  a  right  of  towing  on  pans  of  the  Se- 
vern, Trent  and  Thames,  axe  evidence  that  no  sndi 
general  right  before  existed.* 

(2.)  Of  riparian  rightt. 

It  is  a  settled  principle  in  the  English  law,  that  the 
right  of  soil  of  owners  of  land  bounded  by  the  wa,  or 
on  navigable  rivers,  where  the  tide  ebbs  and  flows,  ex- 
tends to  high-water  mark ;  and  the  shore  below  com- 
mon, but  not  extraordinary  high-water  mark,  belongs 
to  the  state  as  trustee  for  the  public;  and  in  Eng- 
land the  crown,  and  in  ibis  country  the  people,  have 
the  absolute  proprietary  interest  in  the  same,  though  it 
may,  by  grant  or  prescription,  become  private  proper^. 
The  public  have  at  common  law  a  right  to  navigate 
over  every  part  of  a  commoo  navigable  river,  and  oa 
the  large  lakes  ;  and  in  England  even  the  crown  has  no 
right  to  interfere  with  the  channels  of  public  navigable 
rivers.  They  are  pubUc  highways  at  common  law. 
T  he  sovereign  is  trustee  lor  the  public,  and  the  use  of 
navigable  waters  is  inalienable.  But  the  shores  of 
navigable  waters,  and  ihe  soil  under  them,  belong  to 
the  ttate  in  which  they  are  situated  as  sovereign>  The 
light  of  sovereignty  in  public  rivers  above  the  flow  of 


*  la  Nsir.VoTk  ii  hns  been  ii<lju>lge<3i  sfLer  ■  very  aUa  and  ihoraugh  ex- 
uninxion  of  ihe  queaiion,  ihit  ihe  public  have  not  tlie  right  lo  uu  mud 
occapr  the  aoil  of  an  iDdivtJual  adjoining  navigable  witera,  u  a  public  laad- 
ing  and  place  of  depoaii  of  prapert;  in  its  traoBit,  agaiml  Uib  irill  of  lb* 
owner,  although  such  user  has  been  eoDtioned  upwardi  of  iwenty  fean  widi 
the  knowledge  of  ihe  owner.  Pearaall  v.  Post,  30  WtniitU,  III.  S.  C.  23 
Wmdell,  435.  On  ibe  other  hand,  it  is  held,  in  Missouri,  that  navigaton 
and  fiihertnea  are  entitled  to  the  temporary  use  nf  the  baoka  oTUm  naviga- 
ble rivera  in  that  alnte,  though  owned  by  private  individiula,  for  the  puipoM 
of  landing  and  repaiiiag  their  venela,  and  expoaing  their  uila  and  merchao- 
^M.  But  this  usa  ii  only  for  tranaient  parpaBci,  and  under  leilrictiaM 
OFallon  v.  Dagfceil,  4  Minavri  Stp.  343. 
-  <•  PoUwd  V.  Hagan,  3  SmariTt  U.  S.  Sep.  SIS. 
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the  tide  » the  same  as  in  tide  waters  ;  they  arejurupvi- 
Uei,  except  that  the  proprietors  adjoining  such  rivers  own 
the  soil,  adjitum  aqua.'  But  grants  of  land,  bounded  on 
rivers,  or  upon  the  margins  of  the  same,  or  along  the 
same,  ahove  tide-water,  carry  the  exclusive  right  and 
title  of  the  grantee  to  the  centre  of  the  stream,  un- 
less the  terms  of  the  grant  clearly  denote  the  intention 
to  stop  at  the  edge  or  margin  of  the  river ;  and  the 
pnblic,  in  cases  where  the  river  is  navigable  for  boats 
and  rafts,  have  an  easement  therein,  or  a  right  of  pas- 
sage, subject  to  the  Jut  Publicum  as  a  public  highway.^ 


■  £sk,  Dt  Jvrt  Mmrit,  c.  4,  5,  6.  Hex  t.  Smilb,  Doug.  495.  Williuni 
T.  Wilcoi,  1  trmmare  f  Hodgti,  4TT.  Lb  PUiwnce  Bar  Hurbonr  r.  Ciir 
tf  Mvoroe,  1  Watkn-  Mieh.  Ck.  B.  155.  Lottitiantt  Civil  Cadt,  art.  443, 443, 
444.  In  CaaQeetknt,  ii  VH  bald,  ID  (ha  cue  of  Eut-HavER  *.  Htnnngwij, 
7  Cnm.  £tp.  1B6,  thai  iba  owneii  of  land  adjoining  a  naTigabte  riTer,  havB 
an  exciuaive  right  to  ibe  >olI  between  high  end  low-«itei  mark,  for  ib«  pni. 
yoae  of  etecUnc  whorvei  and  Mores.  Buteee,  infra,  439,  note,  caaea  ranlra, 
•nd  tbo  caae  of  Chapman  v.  Kimbatl,  9  Conn.  Sep.  3B,  alio  recogniwd  th« 
Bo|liih  rale  ;  and  it  it  (here  held,  tbal  Ibe  riparian  pToprietor  on  a  nsvigable 
rivsr  or  arm  of  ibe  tea,  ia  not  entiiled  to  ihe  aeaweed  which  groiri  and  ae- 
emnalatei  on  (he  bed  below  low.water  mark.  Il  belongs  to  (he  pablic.  In 
the  cw«  of  (he  Canal  ApprstseiB  t.  The  People,  IT  Wtndell,  STI,  Cbaneel- 
kr  Walworth  stated  the  ims  rale  of  the  common  law  (o  be,  that  gnrnlE  em. 
bracing  wilhia  (heir  bounda  rivert  and  wlreamt  above  fide-water,  coavvf  Dot 
onlf  the  banks,  but  the  beda  of  the  rivera  or  streams,  and  the  islsnda  therein, 
nnlese  elesrlj,  by  the  grant  ilself,  excluded  from  il.  But  Ihe  right  of  Aa 
grantee  (a  the  riTera  or  streams  above  tide-wster,  if  ihejbe  nsTigabte,  is  not 
•baolnie,  but  eubjeet  to  (he  right  of  the  public  lo  use  ihe  waters  as  a  high- 
way, for  the  paasage  of  boali,  Slc,  The  common  law  nile,  however,  does 
not  applf  lo  large  naTi^ble  lakes,  nor  lo  riyers  consliluling  the  boundaries 
between  New- York  and  olher  states.  In  (he  state  of  New.York,  by  alatute, 
N.  T.  R.  S.  3d  edit.  vol.  i.  78,  79,  il  is  declared  that  whenever  (wo  countiea 
are  aeparaled  from  each  oiher  by  a  river  or  creek,  the  middle  of  the  channel 
ia  the  division  line  ;  and  if  the  boundary  line  crosiea  an  island,  the  whole  of  it 
ia  deemed  lo  be  within  the  coanty  in  which  the  greeter  part  of  it  lies ;  and 
the  officers  of  the  catrntiea  bordering  on  Seneca  Lake,  and  of  the  counties  of 
Kings,  Richmond  and  New- York,  on  the  watera  In  Kinga  and  Richmond, 
■oath  of  New- York,  have  caaenrrent,  civil  and  erimioal  Jurisdiction  for  the 
farpoae  of  serving  procesa. 

k  lEsJe,  ib /■»  Jtbrtf,e.  9.33.36.    Palmar  T.HnUigta.SCWnK*' it. 318. 
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The  proprietors  of  the  adjoining  banks  have  a  right  to 
use  the  land  and  water  of  the  river,  as  regards  the 


The  Hinr  Bauni,  DaeUi'  Ref.  159. 155. 157.  Dcerfield  v.  Aran,  17  Pitt. 
41.  Commiwioacrv  of  the  Cinil  Fund  v.  Kempitull,  36  HVarftlTt  R.  404. 
Child  T.  SUIT,  4  HiU't  N.  T.  Brp.  369.  373.  Adam*  (.  Pcsm.  2  Qmn.  B. 
461.  E»on  T.  M'Muier,  Serr't  ff.  B.  Btp,  501.  Bowman  tc  ButbIot  v. 
WktkeD,  3  M'Leaa't  B.  376.  In  Peiinarlvmia  ii  b  beld,  ihii  lbs  owDen  tf 
land  OQ  ihe  rivcra  Delaware  and  Sthnylkilt,  hare  a  lighl  lo  ihs  land  between 
high  and  law-waler  mark,  aabjecL  lo  ib«  public  eatrmenl  or  right  Ig  pMB 
over  it  when  corered  b;  ilia  walor.  Bail  t.  Slack,  9  IVkarlow,  508.  Tha 
riparian  proprialor  alao  owna  ibe  land  in  tbs  riTer  Ohio,  between  high  and 
low.walcr  mark.  Leasee  of  H-Cullorb  j.  Aien,  9  Ohio  B.  307.  Leaaaa  at 
Blanchard  t.  Porter,  II  Ohia  B.  138.  By  compact  brlween  Pennsytfini* 
and  New.Jsrtaj',  ibe  rifer  Delaware  remaina  a  comnion  highwnj  aqaaUy 
free  and  open  lo  bolb  atalea,  bul  each  stale  reaervea  iba  right  of  regnlatiiv 
the  fiaberiea  on  the  Dataware  anneied  to  their  reapectiTS  ahorea,  and  each 
Male  exercises  concurrent  juriidieiiim  on  the  water*  of  ihe  lifcr.  So,  by 
compact,  Ihe  boundary  line  between  New-York  and  NcwJervey,  on  llM 
Hndaon  riter,  ii  Ibe  middle  of  the  river,  but  the  eiclusiTe  juriadiciion  ovet 
the  watan  of  tbe  rirer  and  bay,  but  not  reaching  to  the  whanrea  and  inu 
ptovementa  on  the  Jeraey  abore,  i«  in  New- York.  So,  New-JeiMj  baa  ez- 
clusiie  jurisdiolion  over  ihe  wafen  of  the  aound  between  Staten  laland  and 
New.Jeney,  with  like  reaerrstlona.  Rigbls  of  property  in  each  sute  reach 
to  ihs  middle  of  the  riiers.  Elmtr'i  Dig.  5GS.  The  ordinance  of  ContreM 
ofI3lbJuly,  nWl.foTtitGntTiaitfateftlu  Tmilory  aj  tlif.  UniUdSMu 
mBTliiotti  b/  tht  riser  Okie,  declared  it  lo  be  a  fundainenlat  proviaion,  to 
nmiin  for  ever  unallenble,  that  ihe  navigable  walen  leading  into  lh«  Hi>- 
aiaaippi  and  St  Lawrence,  and  the  carrying  pUcca  between  the  BaiDe,abonld 
be  comman  highway*,  and  fui  ever  free.  Bui  thia  proviaion  did  not  abolish 
or  impair  the  common  taw  principle,  thai  be  who  owna  the  land  on  both 
banks,  owna  the  entire  river,  aulqect  only  lo  the  easement  of  navlgalion ;  and 
be  who  own*  the  land  upon  one  h»ak  only,  owna  to  ihe  middle  of  the  rivar, 
■ubjecl  to  Ihe  aame  easement.  Gavin  v.  Chsmbers,  3  OMe  Brp.  496.  Nor 
did  it  prohibit  tbe  legialaturea  of  the  states  to  improve  iba  navigation  of  anch 
rivers  and  carrying  places  by  canals,  rsitroada  and  lurnpikea,  and  for  charg- 
ing tolls  for  «ucb  increased  fsciliiiea.  Sponner  v.  M'Connell,  I  JtrZean'a  B. 
337.  All  the  navigable  wptei*  in  the  wealem  slatea  and  lerriloiiee  have,hy 
ancceaeive  act*  of  Congres*,  been  declared  public  highways,  aa  see  acta  of 
Hay  leth  and  June  lat,  1796,  March  3d,  1H03,  March  96lh,  1604,  March  3d, 
1811,  February  SOth,  1811,  April  Bib,  1812,  June  4lh,  1613,  March  let, 
1817,  May  8lh,  1817.  In  the  case  of  Middlelon  v.  Phtchard,  S&niaaMi,  JI. 
SIO,  ihia  aubjecl  was  leatnedly  diacusaed,  and  it  waa  jnsily  beld,  that  at  com- 
■Boa  law  the  title  irf  the  riparian  proprietor  bonnded  by  a  navigable  BirBam, 
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public,  in  any  way  not  inconsistent  with  the  easement ; 
and  neither  the  state  nor  any  other  Individual,  has  tbe 
right  to  divert  the  stream,  and  render  it  less  use- 
ful to  the  owners  of  ihe  soil.'     It  'would  require     •428 
an  express  exception  in  the  grant,  or  some  clear 


•slended  oa\j  to  blgb.wiler  mirk,  ind  in  •lr«ima  not  otvigtbla,  the  righu 
of  iIm  ripariin  proprielor  ezMnded  eicliurfely  lo  lbs  middls  ifataad  of  tha 
eoiTBal.  That  ■mui  of  Uia  m*  and  ilrsBma  where  the  tide  ebbi  and  flows, 
ve  by  the  mmnsoa  [iw  deemed  navigable  ;  and  alreami  above  tide  water, 
thoufh  navigable  in  fact,  its  nol  deemed  navigable  in  law.  All  govemmeDI 
gnnu  bounded  upon  a  river  not  navigable,  eniille  the  gianlee  to  all  iaianda 
lying  betweeo  the  main  land  and  (he  centre  ibread  of  the  current, /vr^anfa 
hf  tAt  gmtramtnt  anUbt  eanttnui  by  Ihe  cmmum  law,  unlru  Iht  gmtrn. 
menl  qualify  or  extUtdr  tkat  canMmclwn ,-  for  tahere  goeatunoni  mate*  a 
graKtiond  dottmtrttrvt  any  tight  bt  itittrtit  that  enld  pat*  hy  Iht  grant, 
and  f  AauM  na  iatealian  to  ouke  mch  rritrvalion,  tk*  grant  mual  bo  inltndtd 
to  include  all  that  might  pott  by  it.  Grant*  are  le  be  lakm  mod  otrongly 
Mgaintt  Ihe  grantor.  The  clear  and  frank  ezpoaition  of  ibe  common  law  in 
Ihia  learned  cue,  and  especiatly  in  respect  to  government  grani».  doea  bononr 
to  ths  court  which  delivered  iu  It  waa  further  declared,  ihat  the  MiHieeippi 
liver  «a*  not  a  navigQble  atream  at  common  law,  and  the  lUle  of  iba  riparian 
pTopriatoreitendad  to  the  middle  thread  of  the  >lreain,iaGlndingL>lBndB,  &c., 
but  that  navigalon  had  not  only  the  privilege  of  Boalipg  upon  the  water,  but 
to  land  and  fasten  their  venela  and  boata  to  iba  ihore,  for  that  tbia  waa  a  part 
of  the  poblic  easement,  which  the  ownera  of  tbe  Innda  must  bear.  The  ramo 
qneationaalathaiightof  Ihe  MisaUaippi  in  tberiparian  owner,  waa  very  learn- 
edly diacosied  in  Morgon  v.  Reading,  3  .^™»-J-»  ^  ''^"■■f^aif,  -'"'''-  and  the  ' 
time  doctrina  and  law  were  declared ;  the  common  law,  and  not  ihe  civil  law, 
Coverned  the  case,  and  the  magnitude  of  the  river  did  not  effect  it.  The 
Miaaiasippi  river,  above  (he  ebb  and  flow  of  the  tide,  waa  not  navigRbte  in  the 
aenae  of  the  common  law,  and  the  rights  of  the  riparian  owner  went  to  the 
middle  of  the  river,  anbject,  of  coune,  to  the  right  of  paaaage  lothe  public  •> 
•  highway,  and  with  the  right,  perhapa,  though  iiol  abaolulely  decided,  lo 
the  right  in  caaas  of  neceanly,  to  faalen  and  moor  veaaela  and  fluata  lo  Iho 
shtH'e.  Theae  deeiaiona  in  tbe  conria  of  Illinois  and  Mieaiisippi,  are  highly 
crediubls  lo  their  learning  and  firmncM  ;  and  it  is  conioling  lo  meet  with 
nic^  frank  and  manly  aupparl  of  the  binding  force  of  tbe  common  law,  on 
which  American  juriiprudencs  eaaenlially  rcsia. 

•  Ez  pane  Janninga,  6  Cbimd,  S43.  People  v.  Canal  Apptaiaeii,  13 
WendiU,35S.  Oliva  v.  Boisaonnanll,  SlHorl'tZrain' Canada  Aep.  5^4.  In 
the  ease  of  the  Cnnal  Appraiaenv.  The  People,  IT  n'tndell,  S7\,  ibajndg. 
ment  of  the  Suprsme  Court  of  New-York,  in  13  WondtU,  355,  was  nTemed, 
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and  uuequiTocal  declaration,  or  certain  and  immemorild 
usage,  to  limit  the  title  of  the  owner,  in  such  cases,  lo 
the  edge  oT  the  river.    Where  a  stream  is  need  in  a 
grant  as  a  boundary  or  monument,  it  is  used  as  an  en- 
tirety to  the  centre  of  it,  and  to  that  extent  the  fee  passes. 
Prima  facie,  said  the  Vice-Chancellor  of   England,* 
the  proprietor  of  each  bank  of  a  stream  is  the  proprie- 
.  tor  of  half  the  land  covered  by  the  stream.    If  the  satne 
^  ■(Jperson  be  the  owner  of  the  lands  on  both  sides  of  the 
"    j^  river,  he  owns  the  whole  river  to  the  extent  of  the 
.  ^      length  of  his  lands  upon  it.    If  a  fresh  water  river,  run- 
%^u  ning  between  the  lands  of  separate  owners,  insensibly 

"H.^  /  gain"  on  one  side  or  the  other,  the  title  of  each  contin- 

ues to  go  adjilum  medium  aqua  ;  but  if  the  alteration  be 
1  sensibly  and  suddenly  made,  the  ownership  remains 
according  to  the  former  bounds ;  and  if  the  river  sfaoold 
then  forsake  its  channel,  and  make  an  entire  new  one 
in  the  lands  of  the  owner  on  one  side,  he  will  become 


mod  ihe  right  of  ifaa  itats  over  wiwn  aboTS  the  flow  of  iba  •■■,  for  mil  pub- 
lic poTpaaea,  in  derofation  nf  Indifidual  ri|^M,  wu  dedtred.  All  riTcn,  in 
ftcl  nB*i|ahlG,  nera  deemed  public  nTsri,  and  aiibserTiaDi  lo  public  nwt. 
Thin,  though  the  erection  of  ■  dim  icrou  ibe  Hudson  riv«r,  at  ihe  aloojt. 
lock  belwcen  Troj  and  Laoungburgh,  deatrojed  the  value  of  a  waler>UI, 
Mtnaiein  the  middle  aptoai  of  tbs  Mohawk  river,  a  ttibuiary  atTeKm,i)w 
ownsrof  the  mill^aila  was  held  not  entitled  lo  danagee  or  compematiD*, 
within  tbe  proviiion  of  the  canal  law.  Zimmerman  v.  Union  Canal  Con- 
pan)',  1  TTaltt  ^  Sir;.  346,  S.  P.  But  Ihe  doctrine  in  tho  case  in  G  Ctwtw, 
and  in  tbe  caae  in  17  Wtndtll,  aeema  la  have  been  overraled  hf  tbe  ease  of 
the  Commiuionera  of  iho  Canal  Fund  v.  Kempahall,  36  irntdeU,404,  whera 
it  was  adjudged  in  the  Court  ofErran,  that  fresh  water  rivera,  lo  themiddla 
of  the  Btream,  belong  lo  tbe  owners  of  the  adjoining  banks,  each  to  the  centre 
or  thread  of  ihe  river,  and  ilnttcigaUe,  the  right  of  the  ownere  is  aabjeet  to 
the  mcitudt  of  Ihe  public  intetesl  for  psaaage  or  navigalion.  The  ownsi* 
are  entiiled  lo  the  usufruct  of  the  waien  flewing  in  the  river,  es  appiulenant 
to  the  fee  of  the  adjmning  banhs  ;  and  for  an  interruption  in  the  ei^o^meM 
of  their  priTileges  in  thsl  respeei,  in  cansrqmet  e/  inyspewCTila  mg4t  by 
tit  ttatr,  are  eniitled  lo  eompenaation  for  damages  amtaltied. 

■  Wright  v.  Howard,  I  iSmmm  j-  Slt»arl,  1M.    Shaw,  Ch.  J.,  in  Deer 
field  V.  Anna,  17  Pick.  Btp.  41,  to  the  aame  point. 
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owner  of  the  whole  river,  so  far  as  it  is  enclosed  by  his 
laad.  This  is  the  geaeral  doctrine  as  to  sUuvions.*  If 
■oil  be  formed  by  islands,  or  relicted  land  out  of  the 
sea  or  a  river,  by  slow  aod  imperceptible  accretion,  it 
beloags  in  the  case  of  the  sea  or  cavigable  rivers  to  the 


■  The  doctrine  of  ilhivioiu  and  batlurea  has  led,  for  manr  years  put,  at 
Naw.Odeani,  u>  the  moM  laboriaiu  and  eipeiuiTe  lUigaiion ;  and  the  Rddiui, 
Spaoith  and  Fnnch  Ibwh  appiieable  lo  liia  case,  have  bean  eiimined  and 
diaciuaed  wilti  profound  reMareh  and  consmnmate  ability.  One  of  the  inoBt 
tecenl  cues  is  that  of  Municipality  No.  S.  v.  Orleans  CoiiaD  Press,  18  Lim. 
iiisaa  E.  139.  It  wu  there  declared,  that  ibe  rr^t  to  future  alluTial  forma. 
liiBn  oi  baltura,  or  rigbt  of  acerstion,  (for  battwe  ia  a  marina  lerni,  and  de- 
Dotaaa  bottom  of  sand,  &c,  rising  lowarda  oi  above  the  surface  of  the  river,) 
was  a  vested  right  inhetenl  in  the  properly,  Bud  an  eiseaual  attribule  of  it, 
retullinf  Irom  natural  law,  in  conaequence  of  the  local  situation  of  the  IsDd 
to  which  it  attacbeo.  It  was  an  accessory  to  ifae  principal  eatste  or  land, 
and  cities  as  well  as  individuals  msy  acquire  it,  jitn  allumonii,  as  owner  of 
die  IroDt,  or  as  riparian  proprietor.  The  right  was  founded  in  justice,  arising 
front  the  risks  to  which  the  land  was  exposed,  and  bom  the  burden  of  ksep- 
ing  up  levees  or  embinhmenta  in  front  of  the  river  to  protect  the  estate. 
When  Ibe  govemmenl  laid  out  the  cily  of  New.Orleana,  It  left  an  open 
qwce  between  the  front  row  of  houses  and  Ibe  river,  and  whicb  was  marked 
juai  on  the  plao.  It  was  a  dedication  of  ibis  apace  to  public  uses,  and  it 
beconie  a  locus  jmbUciu;  and  if  lbs  proprietoia  of  riparian  estates  in  the 
faubourgs  left  aoch  open  spaces  between  the  front  street  and  the  nver, 
m^uog  it  M  •  public  place,  it  amounted  to  a  dedication,  if  accepted  by  the 
public  Bui  if  there  was  no  such  indication  or  intention,  and  acts  of  owner- 
ship  aa  a  riparian  proprietor  were  eienjised,  then  the  space  belonged  to  Iba 
riparian  proprietor.  One  of  the  judges  in  that  case  (and  one  venerable  from 
his  age,  hta  leatning  and  character]  was  of  opinion,  that  when  the  plan  of 
a  city  or  faubourg  frontinB  on  a  navigable  rivet,  or  the  sea,  had  an  open  apace 
between  Ibe  front  tow  of  houses  or  street  and  the  water  in  public  use,  it 
became  part  of  the  port,  as  a  loeiu  ptiblictu  dedicated  lo  puUic  uses,  without 
tuy  other  designation  or  evidence  of  dedication.  It  was  afterwards  adjudged, 
in  the  case  of  the  City  Cooncil  i^  Lafayslle  v.  Holland,  ibid.  386,  thai  where 
the  owner  throws  open  a  posssge  for  the  use  of  the  public,  end  shows  no 
visible  intention  that  he  means  to  preserve  liia  right  over  it,  a  dedication  to 
the  public  would  be  preenmed.  And  again,  in  Pulley  and  Erwin  v.  Mnoici. 
pality  No.  2,  ibid.  378,  it  was  held,  thai  the  bu  of  the  batture  oubide  of 
the  levee,  on  the  beak  «f  the  river,  at  New-Orleana,  was  veated  in  the  pah- 
lic  or  city  for  public  uses,  but  that  the  title  to  die  soil,  end  the  accretions, 
were  vsusdia  the  front  proprietois  of  the  land  to  which  (he  batture  aitache* 
or  foniw. 
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sovereign,  and  in  the  case  oF  rivers  not  navigable  in  the 
common  taw  sense  of  the  term,  or  above  where  the  sea 
ebbs  and  flows,  it  belongs  to  the  owners  of  the  adjoin- 
ing land.'  Islands  situated  in  a  river  do  not  form  any 
exception  to  this  general  principle,  and  they  belong  to 
the  person  who  owns  the  land  on  that  side  of  the  river 
to  which  they  are  nearest;  though,  if  ibey  be  silu^ed 
80  as  10  cover  the  middle  of  the  river,  they  would  belong 
in  severalty  to  the  owners  on  each  side,  according  to 
the  original  dividing  line,  or  _filum  aqjta  continued  oa 
from  the  place  where  the  waters  begin  lo  divide.  Eacb 
proprietor  is  entitled  to  a  larger  or  smaller  proportion 
of  the  alluvial  formation  and  shore  line,  according  to 
the   extent  of  his   original   line   on  the   shore   of  the 

river.'' 
•439        'This  principle  of  the  common  law  has  been 

recognised  and  prevails  in  the  states  of  Maine, 
New-Hampshire,  Massachu3ett8,Connccticut,New-Tork, 

•  JatU  IniL  9. 1.  Se.  Dig.  41.  I.  til.  De  Acq.  Str.  Dominic,  7. 1.  Fmff. 
4.  7. 13.  The  ci>i1  Uw  uya,  thai  Ihe  giound  gained  on  ■  hver  b;  allnriaD, 
or  impereepllble  Increaae,  belongi  in  iha  owaer  of  the  adjoining  laod  /«r> 
giatimn.  Thig  is  also  the  rulo  of  tbe  eoininun  law.  Bratten,  lib.  3.  e.  9. 
Bite,  De  Jan  Marii,  c.  6.  9  Black:  Coat.  361, 363.  King*.  Lord  Tarbo. 
lough,  3  Barnvi.  ^  Crtai.  91.  1  Z>aii>,  N.  S.  178.  8.  C.  Nen-OHeana  t. 
Unilsd  Stales,  10  Peter^  U.  S.  Bep.  663.  Selaillt4  on  Aqaatie  XighU,  115 
—138.  DeerRetd  t.  Anns,  17  Pick.  Sep.  41.  l{  aaaweed  be  caal  od  lb* 
leaihari  by  alow  dcgreea  and  gradual  accumnlition,  it  belongs  aa  a  marina 
Increwe  lo  the  riparian  proprietor.    Emsna  t.  Turiibull,  3  Jeint.  Kep.  939.. 

k  HaU,  Dt  Jure  Man;  c.  I,  3,  3,  4.  6.  BraeUm,  De  Acq.  Btr.  lib.  2.  c 
S.Bec,3.  Dig'.  41. 1.39.  King  v.  Smilh,  Dovf.  ir<p.  441.  C«<U  Napalm, 
No.  561.  Tbe  Paopla  t.  Coun  Appnuaera,  13  Wmdetl,  355.  Deet£eld  v. 
Amu,  17  Piek.  Bep.  41.  Tauilier,  DroilCnil,  toma  iii.  107, 108.  IT  tb* 
WBlera  of  a  river  be  divided  bjr  an  ialsnd,  and  ona  foanh  of  the  atreaiD  de- 
•cenda  on  one  aide  of  tha  iatand,  and  (be  reaidua  on  the  other,  it  waa  hrld, 
{n  Crookar  v.  Bngg,  10  Wendell,  360,  that  the  owner  of  the  ehore  wbei* 
the  laif^t  quanlitr  of  water  flowBiWaaentiilftd  to  the  oae  of  iba  whole  watw 
flowing  on  that  aide  of  ihe  ieland. 

It  m*;  here  beobaervedaa  aganeralrato,  ihutherighlaofB  riparian  pro. 
prielor  do  not  attach  to  a  mare  intruderon]and,fM  he  i(liniit«d  tohia  aetsal 
paaaBirion.    Waikina  v.  Helman,  IS  Patera*  B.  35. 
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New-Jersey,  Maryland,  Ohio,  Virginia,  North-CaroliDa 
and  Louisiana.'    In  Maine  and  Massachusetts, 
some  allerations  iu  *tfae  common  law  have  taken    *430 
place ;  for  by  the  colony  ordinance  of  1641,  and 


■  BvTTj  V.  Cirle,  3  Greenltaf't  Stp.  369.  Moiriion  t.  E«en,  ibid.  114, 
WmEoo.  Ch.  J.,  in  BraAlty  i.  Rice,  13  Moist  Rtp.  301.  (la  Ihat  cue  ii  wm 
bait!,  aad  to  il  but  been  in  Wmarman  t.  Johnsian,  13  FUt.  Stp.  S61,  thai 
where  the  land  in  b  conveynacB  was  baandeil  by  b  pond  ol  witsr,  the  grant 
extended  only  to  ihe  mnrglQ  of  the  pond,)  Ctaremoni  t.  Carlton,  2  N.  H. 
Stp.  369.  King  T.  Kins,  7  Man.  Btp.  496.  LunI  v.  Holland,  14  ibid.  149. 
lognbam  v.  Wilkinaon,  4  PUk.  Sep.  368.  Adanu  i.  Fgbso,  9  Omn.  Stp. 
481.  Warner  T.  Southworih,  I!  liiif.  471.  In  this  last  eiaeilwa*  held,  that 
ITb  wide  ditch  or  b  wide  iloae  wall  constiluled  ihe  boundary  line,  and  the 
owner  on  ona  aide  CDii(e;ed  his  land,  bounding  iha  granlea  an  Ihe  ditch  or 
wall,  the  aame  principle  would  apply,  and  the  gntil  would  eiiend  to  the 
centre  of  the  ditch  or  wall  Palmer  v.  Mnlligin,  3  Cain(>'  Stp.  318.  The 
Prople  V.  Plait,  17  John*.  Bep.  195.  Hooker  v.  Cummings,  SO  ibid.  90. 
Ez  parlo  Jennioga,  6  Coaen'i  Stp.  518.  Arnold  v.  Mundy,  I  HaUte^t 
Sep.  I.  Hayei,  Ei'i  t.  Bowman,  1  Sandolph't  Rep.  417.  Moad  v.  Hay nef, 
3  ibid.  33.  Home  t.  Richarda,  4  Call,  411.  Gavil  v.  Chunbera,  3  Ohio  Bep. 
495.  Browne  v.  Kennedy,  S  Harr.  §■  John:  195.  Williama  v.  Buchanan,  I 
IrtdeWe  If.  C.  Bep.  535.  Morgan  *.  Livingilun,  6  Marlin't  Louie.  Bep.  }9. 
In  Browne  v.  Kennedy  it  was  held,  that  if  the  attila  be  entitled  to  the  soil 
covered  by  a  river  not  navigable,  and  grant  the  landa  lying  on  aach  a  riTer, 
and  namea  tha  river  at  a  bouadaiy,  the  gnmlee  becomei  a  riparian  prapristor, 
•nd  enlilled  to  the  land  the  river  ooveta,  adfilum  medium  ofua.  A  variety 
efcaaea  to  the  aamD  eSect  are  cited  in  tbs  learned  note  of  the  reporter,  in  6 
Ctmit't  Bep.  544 ;  and  thsy  demonalrate  the  eilatence  of  the  nils  that  ■ 
gRUitaa,  hoandsdanariver,  (and  itiaalmoat  immaterial  by  what  mode  of  »• 
preeaion.)  goea  ad  medium  filam  aqva,  unteaa  there  be  decided  language, 
■howlng  a  Enaoifeat  intent  to  atop  ahorl  at  the  water'a  edge.  So,  if  a  eon- 
vayanceoflandon  the  bank  ofa river,  not  navigable,  be  bounded  along  tit* 
Aare  ef  the  river,  Iha  grantee  atill  takea  adjilum  sfu*.  Siarr  v.  Cbild,  30 
WendtU,  149.  In  (he  eaae  of  The  Canal  Comminionera  v.  T^e  People,  5 
Wendell,  493,  the  language  of  the  judgea  of  (he  Court  of  Errorm,  in  New. 
York,  waa,  (hat  by  the  rule  of  (he  eoiumon  law  which  prevailed  here,  granu 
«f  landa,  bounded  on  riven  above  tide  water,  eiiendcd  utque  Jilum  aqua, 
including  (he  beda  of  rivera  and  iha  ialanda  therein,  and  the  eiclualTe  right  of 
fishing,  nnlesa  the  aame  waa  clearly  intended  to  bs  reserved,  but  aubjecl^ 
netenheleaa,  (o  (he  righ[  of  the  public  to  oae  the  water  aa  a  highway.  The 
ijffatof  the  riparian  DWDM  to  the  aireatn  iaaaMcred  aa  other  private  property, 
aad  the  state  eeoiiot  appnpiiale  the  water  to  pnblie  naaa  by  anificUl  enfc 
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by  usage  arisiDg  therefrom,  the  proprietors  of  the  ad* 
joiniog  land,  on  bays  and  arms  of  the  sea,  and  other 
places  where  the  tide  ebbs  and  flows,  go  to  low-water 
mark,  sabject  to  the  public  easement,  and  not  exceed- 
ing one  hundred  rods  below  high-water  mark.  Accord- 
ing to  judicial  constructions  of  that  ordinance,  the  flats 
between  high  and  low-water  mark  may  be  occupied  by 
wharves  and  other  erecticMis,  provided  the  easement  ot 
passage  be  not  too  much  obstructed ;  and  this  right  of 
property  to  low-water  mark,  or  one  hundred  rods,  ex- 
tends to  all  cases  where  the  tide  ebbs  and  flows,  includ- 
ing as  well  the  shores  of  the  open  sea,  as  those  of  creeks 
and  coves.*  The  common  law,  as  we  have  already  seen. 


liaiit  oriBiproTeBiBDI*,witkonim«kia(ConipaDB>tioD.  TbsFaopla*.CBii>i 
Appraisen,  13  WtndtU,  355.  Landi  under  itie  water  of  nm^igable  kkei 
tea  placed  on  the  •ame  fooling  with  lands  under  the  walets  of  navigable 
riven,  and  thay  require  a  Bpecific  grant  to  enable  the  ripariaa  proprieui  to 
go  beyond  the  shore,  and  the  grant  of  the  bed  ofauch  takee  can  ont;  be  made 
to  the  owner  of  the  attjolning  lind.  This  ia  the  rule  in  New-York  end  New- 
Hampahire  equally  aa  to  the  weteia  of  DB*ig«ble  riveie  and  lakea.  If,  Y, 
Setittd  Sfluttt,  vol.  i.  208,  aec.  67.  The  State  v.  Gilmaoton,  9  iV.  A  Btp. 
461.  In  Scotland,  aaiigable  lakea,  though  not  eonaidered  strictly  inter  r*. 
galia,  yet,  if  ihey  form  great  channels  of  communication,  Mr.  BcU  ihinkj 
there  ia  some  resson  to  regard  them  as  re*  pailiea,  and  aulyeet  to  poUio 
iwea  aa  a  nangible  riiet.  Principle*  of  ti*  Lav  of  Seelland,  171.  In  ihia 
country,  oar  great  Qsvigable  lakes  are  properly  regarded  as  public  proper^, 
and  not  ausceplible  of  private  properly  any  more  than  the  aaa. 

^  Slorer  v.  Freeman,  G  Mam.  Sep.  435.  ilaaa-*  Air.  voL  ii.  693,  6U. 
Parker,  Ch.  J.,  in  Ingram  <r.  Wilkiuon,  4  Pick.  Sap.  958.  Sale  v.  Fntt, 
19  Pick.  B.  191.  Id  tbe  case  of  Thomas  v.  Hatch,  3  Svnaur't  S.  170,  in  a 
ette  in  tbe  district  of  Maine,  it  wae  held,  that  a  buundary  an  a  stresm,  ot  tj 
or  Is  *  stream, includes  the  flats  to  low.watertnuk,  endinmsnycaaeatotlM 
middle  thread  of  the  river.  But  if  the  boundary  be  to  tke  bant,  ta  ig  tkt 
batik,  or  on  Ike  bank  of  a  river,  the  boundary  may  be  limited  lo  the  bank. 
So,  if  it  be  bounded  by  tbe  aorgiti  of  the  Htieam.  Nickeiwin  t.  Crawford, 
IG  Maine  B.  345.  See,  slao,  rapra,  415.  The  colonial  ordiasnce  of  1641 
extended  the  tide  of  ripaHsn  propriatora  lo  the  low-wai«r  mark,  theu^  oti- 
Cioally  limited  lo  the  Piymonth  Colony,  and  sflerwarda  aDnolled,  yet  Ik* 
doctrine  of  it  is  held  in  Maaaacbusetla  and  Maine  to  be  part  of  the  eomnoa 
law  of  those  statea.    Paraoni,  Cb.  J.,  io  Suner  v.  Freeman,  G  ^mi.  Sif. 
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faae  been  rejected,  or  deemed  io^^Ucable  Co  the  great 
inland  rivers  in  PeDnsylvania,  and  the  owners  of  the 
land  on  the  banks  of  them  do  not,  as  of  course,  acqaire 
right  to  the  soil  covered  by  the  waters  of  the  rivera. 
but  the  soil  and  waters  of  the  rivers,  with  the  rights 
and  privileges  incident  thereto,  remain  in  the  public." 
In  South  Carolina  the  doctrine  of  the  common  law  on 
tins  subject  has  been  held  to  be  inapplicable ;  but  as 


438.  Lapish  *.  Bangor  Bank,  8  GrttnUaf,  8S.  la  iba  ciae  of  the  Comnon- 
weslih  of  MuMohaMtU  *.  Wiight,  (Amtrican  Jmit,  Waa.  6. 165,)  it  «b 
decided,  in  1829,  thai  a  wharf  eitendiiig  into  the  naTigibla  channel  in  Btm- 
(an  haiboar,  so  ■■  in  the  coune  of  time  to  injure  iha  navigalion,  wu  indicia, 
ble  aa  ■  public  nuiiance  ;  and  upon  conviction,  i(  waa  ordered  to  be  abstod 
>l  Che  ezpenae  of  tbe  defendtnia.  9ee  Rei  v.  L«id  Groannor,  3  SlarJat, 
all,  and  Jtatt,  Bt  Pertthu  Mmrii,  c.  7.  aeo  3.  Whether  the  el««lhn  in 
anch  ciaea  amounts  lo  >  conunon  nuiiaiica,  ia  a  queation  of  lact.  The  law 
orCoimecticm  deelarea  it  to  be  a  common  nuimnce  lo  dan,  atop  or  obalnicl 
aor  tif  ar,  brook,  nr«am  or  ran  of  water,  or  divert  the  «ame  from  ita  namral 
cowne,  to  ibe  prejudice  of  anjr  peraon,  wiibott  libeitf  from  ibe  t«wn,  where 
auch  town  haa  ■  tigbt  lo  grant  it  Smittd  Sfsltrl**  itf  CtmntetiaU, 
1831,  363. 

■  Carwjn  T.  Bitter,  3  Biiataft  Btp,  475.  Shnuik  t.  Pre^ant  of  tlia 
;jchurlki1l  Naficaiion  Company,  14  Serg.  ^  Btmlt,  71.  Zimmennan  t. 
Tbe  Union  Canal  Company,  1  WalU  ^  Serg.  351.  In  Starr  v.  Child,  SO 
V<nHf<II,  149,  Mr.  J.  Bronaon  camesllj  contended,  that  the  nile  of  the  com- 
ntMl  law,  thai  (be  flow  andreflowof  ifaa  tide  waea  le«t  ofa  public  riTer,did 
not  apply  to  (he  great  fi«^- water  rivera  of  Ne  w.Tork,  and  that  they  belonged 
to  the  public ;  bat  the  majority  of  the  eooit  adhered  lo  and  declared  tbe  oom- 
non  law  rule.  In  Alabama  tbe  rule  ia,  ibat  every  water  conraa,  suited  to 
the  ordinary  poipoeaa  of  navigalloD,  whether  the  tide  ebbe  and  flowa  or  not, 
taaptiblic  highway,  and  tberipatian  owner  cannot  aaaerl  any  prirate  right  of 
soil  to  tbe  bed  of  ibe  riTei  beyond  the  low-water  mark.  Tbe  queation  in  that 
state  does  not  depend  upon  ihe  common  law  teal  of  (be  ebbing  and  flowing 
of  Iha  lida  ;  for  if  the  river  be  euited  to  the  ordinary  pntpoaea  of  uBTigatjon, 
it  ia,  by  sulute,  declared  10  be  a  public  highway,  and  the  title  to  the  bed  of  the 
river  remaine  in  tbe  public,  unleaa  it  baa  been  eiprenly  granted.  Bullock  v. 
Wikon,  3  Portar't  Sep.  43G.  And  it  is  compelsnt  lo  a  state  goremmenl  to 
authoriie  the  erection  of  a  bridge  actOM  a  nairigable  river,  below  wbere  the 
MMSting  trade  ia  carried  on  by  licensed  Teaaela,  provided  Iha  bridge  be  built 
with  a  draw  bridge,  for  the  pasaing  and  repaaaing  of  Tesaala,  free  of  expatne. 
The  People  v.  3.  and  R.  Railroad  Company,  15  Weudelt,  113. 

Vol.  m.  89 
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the  commoD  law  stilt  sppUes  to  rivers  capable  of  being 
made  navigable,  and  which  possess  obstructions  to 
*431  the  passage  of  boats  of  every  description,  and  *as 
the  adjoining  owners  in  such  cases  go  ai.  Jilvm 
aqtta,*  the  modifications  which  the  common  law  has 
undergone  do  not  seem  to  be  very  material.  So,  in 
North  Carolina,  the  ebbing  eind  flowing  of  the  tide  is 
not  the  sole  test  of  a  navigable  river.  If  a  river  be 
deep  enough  for  sea-vessels  to  navigate  to  and  from  the 
ocean,  it  is  a  navigable  stream,  and  the  boundary  of  the 
adjacent  land  is  not  the  thread  or  middle  of  the  channel, 
bat  the  edge  of  the  water  at  low-water  mark.** 

The  seashore,  according  to  Lord  Hale's  definition, 
is  the  ground  between  the  ordinary  high  and  low-water 
mark,  and  it  •prima  facte,  and  of  common  right,  belongs 
to  the  king,  but  may  he  vested  in  a  subject  by  prescrip- 
tion, or  by  grant,  as  if  the  king  grants  a  manor  ctun 
litton  maru  eidem  adjacenle,  the  shore  itself  will  pas3.< 
But  it  was  said  by  the  Ch.  J.,  in  Arnold  v.  Mundy,^  that 
a  grant  bounded  upon  navigable  water,  where  the  tide 


*  CaiM  *.  WBdliotton,  1  JU'Cord'*  Stp.  580. 

b  Wilun  1.  Forbci,  S  Dev.  Bcf.  30.  Ingnlum  v.  ThrexJgUl,  3  ibO.  59. 
In  ihs  UllFT  case  il  wai  tKs  Ungaage  of  the  coun.  thai  in  a  rivar  nol  DsTigibla 
tat  the  purpoaea  of  nBTignlion,  the  right  of  Gibing  belonga  to  Ihe  tiparian 
nwnen.  In  Elder  v.  Bnrraa,  6  TVnn.  B.  358,  the  Supreme  Court  of  Ten- 
ttoaaee  foUowed  the  rule  ia  N.  Carolina,  and  in  oppoaition  to  the  rule  of  ihe 
Bngliah  law,  held,  thai  Ihe  owners  of  land  on  a  Bavigable  atream  iboio  tide, 
water,  had  title  onlr  to  ordinary  low-water  mark,  and  nol  to  the  centre  of 

Bf  compact  between  the  slatee  of  Virginia  and  Kentuokf  in  (he  yeaia  of 
1789  and  1793,  the  juriidiclian  aC  ihe  tiier  Ohio,  below  high.waler  maifc, 
was  to  be  common  to  the  people  of  eaeb  atate. 

•  HaU,  De  Jmtt  Mtrit,  c  4,  5.  Conatable'a  eaae,  5  Ca.  105. 107.  b.  The 
tkart  of  a  freah  river  ia  where  the  land  and  water  ordinaritr  meet  6  Ohm*, 
547.  By  the  Civil  CadtafLaiutiaTia.Kt  443,  Ibe  aeasbore  iadeclarcd  lobe 
Ati  apace  of  land  over  which  the  aea  apreada  in  the  hlgbeit'waler,  during 
Ae  winter  aeaaon. 

a  1  Halttd't  Stp.  1. 
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ebbs  aad  flows,  extended  to  high-water  mark  when  the 
tide  was  high,  and  to  low-water  mark  when  the  tide 
was  low,  and  that  the  immediate  space  between  high- 
water  and  low-water  mark  might  be  reclaimed,  and 
exclusively  appropriated  by  the  owner  of  the  adjacent 
land,  to  wharves,  buildings  and  other  erections.*  There 
may  be  a  moveable  freehold,  as  is  stated  by  Lord  Coke  ;^ 
Eind  if  a  grant  was  made  of  the  seashore,  the  freehold 
would  shill  as  the  sea  receded  or  encroached,  and  it 
would  take  all  the  soil  that  should,  from  time  to 
time,  be  within  high  and  low-water  mark.'^  But  I 
should  apprehend  the  better  opinion  to  be,  that  in  ordi- 
nary grants  of  land  bounded  on  the  sea,  or  a  river,  the 
boundary  limit  must  be  stable,  either  at  ordinary  high 
or  low-water  mark,  and  not  subject  to  alternate  change 
with  the  flux  and  reflux  of  the  tide.  In  Handler's  Letiee 
T.  AjUony,^  it  was  considered  as  a  general,  natural  and 
convenient  rule  of  construction  in  public  grants  of 
territory  bounded  by  a  river,  instead  of  being 
bounded  by  the  bank  or  'shore,  to  take  the  per-  *433 
maneut  river  for  the  boundary  line,  and  that 
would,  of  course,  carry  the  line  to  ordinary  low-water 
mark,  and  include  the  land  left  diurnally  bare  by  the 
receding  of  the  water.  The  rule  was,  in  that  case, 
applied  to  a  country  or  state  bounded  by  a  river ;  and 
the  English  common  law  does  not  allow  the  riparian 

*  la  Scnltaod  ihe  owner  of  land,  bounded  on  the  Kushore,  ma;  prsventlbe 
BDCioachmemsofiheiMb/  utificinl  operaiions,  snd  thereby  gain  by  em  bank. 
nMDto,  balding  ihe  shore  aubjecl  tj  the  public  uaoa.  BtWt  Priaeipltt  of  the 
Laie  of  Seollaud,  169.  A  similar  principle  wis  declared  in  Coiuieclicul  in 
Nicholas  v.  Lewii,  15  Conn.  S.  137,  aad  ihat  (he  freehold  ao  reclaimed  rrom 
lbs.  seoabore  was  in  the  ripiriin  proprietor,  Bobject  to  lh«  public  right  to  abate 
it,  if  it  pritiea  to  be  a  nuiaance. 

a  Ca.  Liu.  48.  b. 

'  aiyley,  J.,  in  deration  v.  Brown,  4  Bbtsib.  ^  Crtu.  «85.  So,  also,  u 
to  admiralty  joriidiction.    Sea  aupro,  voL  i.  36C 

'  i  IVhft.  Srp.  374. 
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owner,  uader  the  grant  of  the  sovereign,  of  lands 
bounded  on  tide-waters,  to  go  beyond  ordinary  high- 
water  mark.*  Such  grants  are  construed  most  favooF- 
ably  for  the  king,  and  against  tlis  grantee;  and  Sir 
William  Scott  has  vindicated''  such  a  construction  as 
founded  ia  wise  policy;  for  grants  from  the  crown  are 
inade  by  a  trustee  for  the  public,  and  no  alienation 
should  be  presumed  that  was  not  clearly  and  indispu- 
tably expressed. 

3.    Cff  highwayi. 

Every  thoroughfare  which  is  used  by  the  public,  and 
is,  in  the  language  of  the  English  books,  "  common  to  all 
tbe  king's  subjects,"  is  a  highway,  whether  it  be  a  car- 
riage-wayi  a  horse-way,  a  foot-way,  or  a  navigable  river. 
/it  is,  says  Lord  Holt  the  fenua  of  i»ll  pnhlig  TOHya-i: 
The  law  with  respect  to  public  highways,  and  tofresh- 
water  rivers,  is  tbe  same,  and  the  analogy  perfect,  as 
concerns  the  right  of  soil.  The  presumption  is,  that 
the  owners  of  the  land  on  each  side  go  to  the  centre  of 
the  road,  and  they  have  the  exclusive  right  to  the  soil, 
subject  to  the  right  of  passage  in  tbe  public'    Being 


•  PaiBom,  Ch.  J-,  id  Stiirar  v.  Freeman,  6  Mtu.  Mtf.  438.  Conilroa  «, 
Van  Brandt,  3  fokiu.  Rtp.  357.  Id  E«aii  v.  SutMK,  5  Fieiermg,  499,  it  wm 
contidared  ihMitii*  wbols  of  >  nivigible  river  inoludwl  wiUnn  high-waMr 
muk,  on  each  nd«,  wm  a  public  highwiy,  and  ownen  of  ihe  adjoining  lands 
have  MO  right  lowered  nbarrei  and  oihar  abairuciioiu  between  higli  and  low- 
water  mark,  if  il  materiallp  injure  oralraiten  thepaacafe  for*Maela  and  boat*. 
A.  grant  or  preictiptian  to  ocenpy  the  flats  of  a  nayigable  rirer  with  wharrM 
and  oiber  erectiona,  ia  alwara  apon  tbe  implied  condilion,  that  the;  do  not 
■aBentially  impair  tike  pnblio  eaaameau  in  the  Mream,  for  then  tbe  oraclio* 
would  become  a  munnoe. 

k  5  Bab.  Adm.  S*f.  181  la  Holliatsr  t.  UoioD  Compuir,  9  Omm.  Btp. 
486,  a  grant  on  a  HaTigab4a  river  wai  not  eonalmed  ao  as  to  impede  ibe  re*. 
■enable  iraprotemant  of  Iha  navigaiioa,  tbongb  ramote  and  eonaeqacntial 
4ainagea  to  lb*  baokl  or  ahorea  of  lbs  river  migbt  enana. 

<  The  Queen  v.  aaintUff,  G  Itti.  Bip.  3SS. 

<  'Hie  law  ia  well  Mitled,  tbal  where  a  mere  euesMnt  ta  taken  br  a  pob- 
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owners  of  the  soil,  they  hare  a  right  to  all  ordinarjt 
remedies  for  the  freehold.  They  may  maiatain  an 
action  of  ejectment  for  encroachiaeDts  upon  the  road,  at 
an  assize  if  disseised  of  it,  or  trespass  against  any  per- 
son who  digs  up  the  soil  of  it,  or  cuts  down  any 
trees  growing  on  the  side  of  the  road,  and  •left  •438 
there  for  shade  or  ornament.  The  freehold,  and 
all  profits,  belongs  to  the  owners  of  the  luljoining  lands. 
They  may  cariy  water  in  pipes  under  the  highway,  and 
have  every  ase  and  remedy  that  is  consistent  with,  the 
8ervitudg_or  easement  of  a  way  over  it,  and  with  police 
regulations.'    The  established  inference  of  law  is,  that 


be  highwft]',  iha  Mil  uid  freehold  reroaia  in  the  owner  of  the 

iirei  oniy  v>Uh  tlu  ecuemeat,  or  righl  of  pueige  in  the  public. 

Tmjne,  3  H.  BUclct.  597.    And  upon  the  diioonlinuDnee  of  the  highway,  ibe 

•oil  and  freehold  revert  to  the  owner  of  the  land.    Fairfield  v.  Williaina,  4* 

Jbi*.  JI<p.43T.     Perier  V.  ChandJer,  6iUrf.454.    Biidipole  v.  Healer,  16 

JHm*.  B*p.  33.    Majror,  &«.,  of  Sannnah  t.  Steioibaat  Cainpany,  S.  Jtf. 

ClkarUan'i  Sep.  340.    United  Statee  v.  Harris,  1  ^muier,  91.  37.   NicholaOD 

v.8t«ckott,  1  WMn't  Mimmfpi  Srf.  67.    In  ihe  miiier  a6  John  and 

Charrr  itreeta,  19  WenJM,  659.  666.      NcImhi,  J.,  19  WmMi.  871.  379. 

It  h  •  principle  of  the  eOBWnon  law,  and  eqaalljr  the  law  In  every  stale,  an. 

tali  apecially  conlrolled.    In  one  of  the  eaeea  abore  cited,  the  owner  traa  [^  oi 

■"'''  •«  be  restared  lo  the  uie  of  the  soil,  thoogti  he  had  receired  compenaa.  ^ 


tion  for  it  ^     P 

•  1  SO.   Air.  399.  B.    3  Irat.  705.    Lade  t.  Hiepherd,  &r.  Eip.  I(HR  P     C 

Oibbs,  Ch.  J.,  7   Taunt.  Stp.  39.     Abbott,  Cb.  J.,  9  Starh^t  Eep.  463.  ^     '^ 

Doe  T.  Peareef,  7  Jsrau.  ^  Cnn.  304.    GoodliUe  t.  Alker,  1  Arrr.  Brp..        . 
133.  143.    Headlatn  v.  Hedler,  1  Holf*  N.  P.  Sep.  463.    Corielyaa  *.  Van         t      ^ 
BroDdt,9/<Aii*.  £«p.  357.  Jackaonv.  Hathawor,  I&iiiil.447.    Makepeace         C-      ^ 
T.  Worden,  I N.  Htmp.  Sep.  16.   Peck  i.  Smith,  1  Cmn.  Sep.  103.   Perler 
T.  Chandler,  C  JUom.  Sip.  454.     Robbiaa  v.  Bonnan,  I  Fiet.  Sep.  199. 
Adams  ».  Etnertoa,  6  Pick.  Stp.  S7.     Writler  v.  Harrey,  1  M-Gard,  67. 
Boiling  V.  Mayor  of  P.,  3  Sandolpk,  563.    Cbamben  v.  Fnny,  1   FeelM' 
^rp.167.    Pumeroy  t.  Milli,  3  Femwnl  Stp.  379,      Gidney  v.  Earll,  19 
WendtWe  Sep.  98.    Mayor.  &c  of  Savannah  t.  Steimiboat  Company,  B.  M. 
Ciarltan'J  Rep.  349.     The  owner  of  ibe  land  over  which  a  public  highway 
pawea,  if  he  digi  •  raceway  acroei  the  road,  and  buitda  a  bridge  oier  it,  and 
a  traTeller  iuatamB  damage  by  iu  being  out  of  repair,  the  owner  ib  liable  in 
damagea.    Dygertt,8chenck,33  IVcndell,  446.    TheMiluM  ofNew-York, 
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a  conveyance  of  land  bounded  on  a  public  highway, 
carries  with  it  the  fee  to  the  centre  of  the  road,  as  part 
and  parcel  of  the  grant.  The  idea  of  an  intention  in  a 
grantor  to  withhold  his  interest  in  a  road  to  the  middle 
of  it,  after  parting  with  all  his  right  and  title  to  the  ad- 
joining land,  is  never  to  be  presumed.  It  would  be 
contrary  to  universal  practice ;  and  it  was  said  in  Peck 
V.  Smich,^  that  there  was  no  instance  where  the  fee  of  a 
highway,  as  distinct  from  the  adjoining  land,  was  ever 
retained  by  the  vendor.     It  would  require  an  express 


(iV.  T.  Etvited  Stalvttt,  rot.  i.  SiS,)  aHoning ibt  ownen of  iud« idjoimiic 
highway  10  plant  treei  on  ihs  atdea  of  the  road,  and  to  biing  actiiMia  of  ma. 
paaa  for  injuring  ihem,  aammes  and  affirnu  the  principle  of  the  common  Uv 
in  relation  to  aucli  rights  It  apeciaily  declarea  thai  all  trees  standing  or  If' 
ing  on  aof  land  over  whicb  a  bighwaj  ii  laid  oat,  are  for  ibe  irae  of  iba  owner 
of  the  land,  eicepi  aach  aa  majr  be  raquialle  le  make  or  repair  the  higbwar 
or  bridsea  on  ihe  land.  Though  a  turnpike  corporation  his  only  an  eaaa. 
meni  in  the  land  OTer  which  the  lumpihe  road  ia  located,  «  giant  of  Ihe  oh 
of  the  land  neceuary  for  the  ei^oyment  of  ihe  ftanchiae.  as  by  erecting  wH- 
houaea,  and  digging  wells  and  cellcra  for  iheir  accom  modal  ion,  ia  neceaaartiy 
implied.  Tucker  v.  Tower,  9  Pick.  Sip.  109.  By  the  law  of  Louisiana, 
which  followB  in  thia  respect  (he  civil  and  not  the  common  law,  the  soil  of 
public  highways  ia  in  ihe  public.  Renlhorp  t.  Bourg,  4  Martia't  Sep.  97. 
Dig.  43.  B.  9. 91.  In  (he  city  of  New. York,  ibe  rule  is,  that  if  a  lot  be  aold, 
bounded  on  a  lUttt  at  dengaaltd  an  a  map  of  (he  city,  or  of  Uie  OKnet** 
land,  Ihe  purchaser  takes  (be  lot  with  Ihe  indefeasible  privilege  of  a  right  of 
way  in  Iheslreel  sa  an  easement.  The  fee  oftfac  street  remains  in  the  vendor, 
bM  tu^fcl  III  tkt  tatmtnt,  and  the  value  of  bis  fee  is  but  nominal.  Thia 
right  of  way  is  foundad  on  an  implied  covenant  in  the  grnnl.  The  sireol  ia 
considered  by  means  or  the  sale  and  map  la  dedictlei  to  the  puMie  by  the 
vendor,  when  the  municipal  aulhoritiea  ahall  think  proper  to  open  the  alreel. 
In  the  mstler  of  Lewia-streel,  3  WrndeWa  Srp.  473.  Livingalnn  v.  Mayor 
of  New-York,  8  itid.  65.  Wyman  t.  Mayor  of  New-Yorh.  1 1  ihid.  486,  the 
oases  of  City  of  Cincinnati  v,  Lenee  of  WLiie.  E  P<rn-*'  U.  S.  Srp.  431. 
Sinclair  v.  Comslock,  Hnrrwgton't  Mich.  Ci.  R.  404,  and  of  the  Trusleea 
of  Waieriown  ».  Cowen,  4  Faigi't  Ch.  Rtp.  510,  lay  down  the  Eame  rule, 
that  if  the  owner  of  lands  in  a  city  or  village  lays  the  same  out  in  lots  and 
streets,  and  sets  apart  ground  for  a  public  square  or  common,  it  is  a  dedica- 
tion of  the  streets  or  square  to  the  public,  of  which  the  granteea  cannot  be 
deprived. 
•  I  Csan.  Sep.  103. 
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declaration,  or  something  equivaleot  thereto,  to  sustain 
such  aa  inference ;  and  it  may  be  considered  as 
the  'general  rule,  that  a  grant  of  land  bounded  *434 
upon  a  highway  or  river,  carries  the  fee  in  the 
highway  or  river  to  the  centre  of  it,  provided  the  grantor 
at  the  time  owned  to  the  centre,  and  there  be  no  words 
or  specific  description  to  show  a  contrary  intent.*  But 
it  is  competent  for  the  owner  of  a  farm  or  lot,  having 
one  or  mote  of  its  sides  on  a  public  highway,  to  bound 
it  by  express  terms  on  the  side  or  edge  of  the  highway, 
so  as  to  rebut  the  presumption  of  law,  and  thereby  re- 
serve to  himself  his  latent  fee  in  the  highway.  He  may 
convey  the  adjoining  land  without  the  soil  under  the 
highway,  or  the  soil  under  the  highway  without  the  ad- 
joining land.  If  the  soil  under  the  highway  passes  by 
a  deed  of  the  adjoining  land,  it  passes  as  parcel  of  the 
land,  and  not  as  an  appurtenant.  It  is  equally  compe- 
tent for  the  riparian  proprietor  to  sell  bis  upland  to  the 
top  or  edge  of  the  bank  of  a  river,  and  to  reserve  the 
stream,  or  flats  below  higb-water  mark,  if  be  does  it  by 
clear  and  specific  boundaries.''  The  purchaser,  in  such 
a  case,  takes  the  bank  of  the  river  as  it  is,  or  may  there- 
after be,  by  alluvion  or  decrease  of  the  flow  of  the  river. 


'  1  Sol.  Abr.  393.  B.  pi.  5.  Harg.  Lav  TV.  5.  SiGveiw  t.  Whistler,  II 
£«t'(  Btp.  SI.  Uesdlim  t.  Hedley.  1  HolVt  It.  F.  Cam,  463.  WHght  *. 
Howard,  I  5iHunu  ^  Strwirt,  190.  Brovra  t.  Kenaedr,  5  Hmr.  4-  John*. 
195.  Cortelyoa  *.  Van  Bmndt,  S  Jolknt  Sep.  35T.  Jnckion  v.  Haihaway, 
IS  Hid.  447.  CbdbI  Commiuionen  t.  Tbe  Feopie,  5  f^tnJeU'i  Etp.  4S3. 
Uat  T.  Hollimf,  14  Jl/ut.  A;/).  149.  Hatch  v.  DwighMT  >ti<f.Se9.  Clare. 
jBOotv.Carium.^N.H.Rtp.SW.  Laee  i.Cttley.ili  Wm<Ull,m.  Mar. 
ruon  *.  K«ea,  3  GrteaUaf,  474.  Chalhom  t.  Rrainard,  II  Conn.  R.  eO. 
Cbamplin  v.  Psndlaton,  13  ib.  33.  JahoMtn  t.  Andbnon,  18  Maine  E.  76. 
Cntra,  Tyler  v.  Hsminond,  11  Pitk.  Sep.  193. 

>>  Storer  t.  Fresmaii,  6  JUou.  Stp.  435.  Haick  t.  Dwight,  17  ibid.  999. 
Jaoluon  V.  Haibaway,  15  J:b«t.  Rep.  447.  Webber  1.  Eisiern  R.  R.  Cam. 
(HUir.  3  Mttc^,  151.  CbUd  t.  Smrr,  4  HUPt  N.  T.  S.  369.  373,  374  381. 
Dnalip  T.  Slewon,  4Mu*eu'i  ff.  349. 
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Se  takes  it  gfibject  to  the  comaion  iocidents  which  may 
diminish  or  iacrease  the  extent  of  his  boundaries."  He 
ma;  also  convey  the  bed  of  a  stream  separate  from  the 
lands  which  bound  )t.<> 

4-    Of  temi%3iU  and  ncutage. 

The  civil  law  treated  very  extensively  of  these  incor- 
porefl  rights  annexed  to  land ;  and  what  in  the  common 
law  are  termed  eaaemaUt,  or  a  right  which  one  man  has 
to  use  the  land  of  another  for  a  special  purpose,  went 
under  the  general  denomination  of  lervituda,  because 
they  were  charges  on  one  estate  for  the  benefit  of  an- 
other. Toullier  defines  servitudes  to  be  real  rights,  y»ro 
m  re,  existing  in  the  property  of  another.  Like  incor- 
poreal hereditaments,  they  have  been  held  not  to  pass 
without  a  grant.e  By  virtue  of.  such  a  right,  the  pro- 
prietor of  the  estate  charged  is  bound  to  permit,  or  not 


B 


Adams  v.  Fiolbinghtm,  3  itfd««.  Stp.  359.  Scniloo  t.  Brown,  4  8am>. 
f  &(M.  465.  Danlap  t.  Sletwii,  4  Jtfa«ra'*  Sep.  349.  A  liver  where  (be 
Idda  doei  not  ebb  and  £ow,  hu  no  Aertt  in  ihe  legal  mdw.  Ii  hu  rip*,  bat 
UtUi*!  andihorea,  when  applied  toiuch  a  Hv«r,iMan«(h<witai'*«^[«, 
priheitium.    Child  v.8tm,4H)U-|£.37G.380,381. 

k  Den  V.  Wrighl,  1  Frttr^  Or.  Etp.  64.  See  the  nolea  to  the  csm  of 
DoTtitaa  T.  Payne,  9  H.  Bluett.  537,  in  Smiih**  Leadinc  eaiaa,  Lmu  Librmf, 
N.  8.  vol  XIV.  in  wbicb  ihe  English,  and  eapeciallr  the  American  ediiar, 
Ifr.  Wallace,  haa  eondenaed  and  claMilvd  the  principlea  reapeoting  highway 
•nd  riparian  Hghta,  deduced  from  the  nniDeroua  caaaa,  with  diliguioe,  aUI 
and  aaefulneaa. 

■  Orleans  Narigation  Gompanr  t.  Kew.OrleanB,  3  Martin,  914.  Eaao- 
nenu  may  ariw  b;  inpHed  grant,  ai  Dpon  Ihe  aeveianoe  of  an  osiate  b;  • 
grant  of  part  Ihereor,  all  Aoae  eenlinBoas  snd  apparent  eaaemenia  conlinM 
wUch  hate  been  osed  by  the  owner  daring  the  naii7  of  the  ettaie,  and  wilk. 
•«(  which  the  enjof  ment  of  lbs  Miarod  portions  could  not  be  [al\y  had,  kt 
no  mui  can  derogate  from  his  own  grant  Eaaemants  of  nacaaaiij  are  alto 
Implied  a>  incident*  to  a  grant.  In  Cale  ^  WkatUj/'t  TVsattaa  •/  £■•*- 
mmli,  the  nnmeroua  Elngliab  caaea  on  (hil  inbiecl  are  oiled,  and  critically 
and  akiirutly  analyied.  See  pp.  49  (o  86.  The  New. York  ediilon  of  tUa 
treatise,  by  Mr.  Hammond,  i*  much  improTad  by  the  adtition  of  Amaiieaa 
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to  do,  certain  acta  in  relation  to  bis  estate,  for  the  utili^ 
or  accommodatioa  of  a  third  person,  or  of  the  possessor 
of  aa  adjoining  estate.  The  term  is  a  metaphorical 
expreaaion,  borrowed  from  persooal  servitude,  but  the 
cfaiuge  is  entirely  lUtacbed  to  real  estates,  and  not  to 
the  peratm.  Senitutiim  ea  natura  at,  ut  aliquid  paliatur 
avt  lum/adat.     Senitutem  non  kowujum  debere  ted  rem.* 


•  Dig.  8. 1.  15.  Ihid.  &  6,  6.  3.  TouVier't  Dnit  CivU  A-anfaif,  tome 
iij.  n.  376.  ItutituUt  0/  tit  Cieil  Lam  of  Spain,  b;  Docton  Afe  and 
Manual,  tranalaled  by  L.  f.  C.  Jolimtan,  ISaS.  This  digrai  of  iha  dvil 
jQiispmilBBce  of  Bpsin  coUsotB  anniaimrilr,  aod  slalo  wiih  gret.i  precimoB, 
th«  Bpuiuh  l»w  concerniag  MTTiradM,  boih  in  lowa  ind  eoantry,  (lib.  3.  lit. 
6,)  wid  it  ippesn  to  bo  t.  very  cloae  adoption  of  ihe  diitinctions  of  ibe  cinl 
law  on  tho  lubjecl  of  ruial  and  city  lervicoB.  The  Cede  Napalmi,  b.  3.  tit. 
4,  hwalsocondeaaed,  and  tbe  CtvU  Coir  a/Xonii«nebMboiTOwedfroin  IL 
tbe  principU*  of  the  citiI  law  on  the  aalyect  of  lervitodee.  Befora  tho  pro- 
mnlgatioa  of  the  code,  there  were  many  French  treadiei  on  eerTimdea,  and 
in  the  SfptrUme  dt  Jurirpnidtace,  par  Mertin,  aad  in  big  Queitinnt  de  Droit, 
til.  Snrididif,  a  crowd  of  riaiian,  German  and  French  trealiaes  on  aerritudea 
■re  cited,  and  aniong  Ihem  the  TVaif  ^  dti  StmilMdu,  by  LalaKTe,  which 
Toultier  aaya,  hu  been  of  great  nae  lo  all  aucceeding  wriien.  The  aiibjecl 
i«  trealed  at  Ittfge  by  Merlin,  and  he  bai  eniiched  il  with  forensic  diBcaisiona. 
The  treatise  by  Deafodeta  waa  a  aimple  commentary  upon  tho  law  of  bnild. 
tag*  tmcler  (he  cualoin  of  Paris  ;  but  aince  Ihe  era  of  the  code,  H.  Le  Page 
baa  publiahfid  two  octavo  Tolumea,  entitled  Zoii  dtt  Batimttit,  ou  It  NauBeaM 
Dt*godtt»,  ii)  which  tbe  law  of  Ticinage,  in  relation  to  city  aerntudei,  ia 
eumined  with  grenl  minnieneaa  of  detail.  The  TVatl^  dti  Vaiiijifgt,  in 
two  TOlflme«  octavo,  by  M.  Feumal,  a  French  lawyer  of  the  old  Tigiim,  dia- 
cnnef  at  large  the  different  anbjeeta  embrai^ed  by  the  taw  of  vicinage,  in 
tn  alpliabelical  or  dictionary  form ;  and  he  is  a  learned  and  Toluminooa 
writer,  who  haa  publiabed  aevenil  interesting  tncte  on  varioua  branchea 
of  the  law,  and  who  apeaka  with  freedom  and  caotempt  of  the  gieai 
mass  of  lawa  and  ordinances  promulgated  by  the  revolulionisla  in  France 
prior  lo  IBM,  when  the  firai  edition  of  bis  work  on  the  law  of  lidnsga 
appeared.  In  thoee  legialaiive  asaembliea,  he  aaya,  there  were  |MU  dt 
jaritevntuUei,  btcittoMp  d'hoimiut  dt  In.  Since  the  new  code,  the  Traitt 
del  Smitiidei,  sttfmnl  le*  Priaeipei  du  Cads,  par  M.  Pardr.uui,  is  much 
regarded,  and  this  enineni  profeaaor  ia  Blwa^a  cited  by  Toullier  with  n- 
apact,  though  he  combats  with  freedom  many  of  hia  opinions.  Toullier 
himself  (loma  iii.  396 — 554j  haa  diacniMd  the  whole  of  Ihia  aubjeci  of 
sarriiBdea  upon  the  principles  of  the  code,  with  bis  nantl  order,  accilncy 
and  learning. 
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The  regulations  in  the  civil  law  on  the  subject  of 

urban  and  rural  servitudes  were  just  and  equitable,  and 

the  provisions  made  to  define  and  protect  those  rights, 

were   fnr  more  minute  and   precipe  than  those 

•436     which  are  to  be  found  "on  the  same  subjects  in 

the  books  of  the  common  law ;  and  it  is  difficult 

I  to  solve  many  questions  arising  on  those  rights,  without 

I  having  recourse  to  the  solid  and  luminous  principles  of 

I  the  civil  law,  which  are  of  permanent  and  universal 

'application." 

Ill  cities,  where  the  population  is  dense,  and  the 
buildings  compact,  a  great  variety  of  urban  services 
grow  out  of  the  relation  of  vicinage.  There  is  the  right 
of  support,  which  arises  from  contract,  or  prescription, 
which  implies  a  grant.  This  right  is  where  the  owner 
of  a  house  stipulates  to  allow  his  neighbour  to  rest  his 
timbers  on  the  walls  of  bis  bouse.  There  is  also  the 
servitude  of  drip,  by  which  one  man  engages  to  permit 
the  waters  flowing  from  the  roof  of  his  neighbour's 
house  to  fall  on  his  estate.  So  there  is  the  right  of  drain, 
or  to  convey  water  in  pipes  through,  or  over  the  estate 
of  another.  The  right  of  way  may  also  be  attached  to 
a  house,  entry,  gale,  well  or  city  lot,  as  welt  as  to  a 
country  farm.  These  servitudes  or  easements  must  be 
created  by  the  owner,  .and  one  tenant  in  common  can- 
not establish  them  upon  the  common  property  wttboot 
the  consent  of  his  co-tenant.""    The  exercise  of  these 


I*  M.  Fouroel,  when  ipeaking  of  the  Rom*i)  ttw  in  reUtion  to  this  nb- 
jeci,  isya,  UiRl  Qiulqoe  chan  qtit  ent*  itmandtt  mix  tait  Ramaimn,  *Iit» 
■ottl  ta  foumi*»eat  la  riponu  ;  and  we  ta»j  wj  of  ihnl  law,  ai  iha  ronntal 
.   Pliny  caid  or  Titus  Ariito,  who  waa  an  acvoinpli«hed  lawyer,  and  bis  pMtk- 
'   nlar  ftieniJ ;  HUiA  at  qaai  dUcere  vtiit,  qatd  ilU  doetrt  nm  ftiiJL 

<•  Dig.  e.  1.  S.  Ibii.  8.  3. 19.  Fmiitr,  aataau  d'Orltm,  IdL  to  liL 
13,  dii  Seniludf,  art.  3.  n.  6.  See,  aUo,  hia  Traili  d*  Qaiti-Camtrt  it 
Ommanaati,  pa$rin.  Iiutilulet  a/  tit  Law*  of  Helimnd,  by  Vmtdtr  Lm. 
4n,  b.  1.  c  1 1.  aec.  2.     InttUMtt  of  (Ac  OeU  Lm»  of  Sfain,  hf  Doclon 
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urban  and  rural  servitudes  may  be  limited  to  certain 
times.  The  rigbt  of  drawing  water,  for  instance,  from 
a  neighbour's  well,  may  be  confined  to  certain  boura, 
or  a  right  of  passage  may  be  confined  to  a  part  of  the 
day,  or  to  a  certain  place.* 


Am  aad  Manntl,  b.  3.  liL  6.  BdP*  PrineifUt  »ftit  Law  a/Sea(Ianif,S66 
—374.  avU  Cod*  »/  LsHimna,  arl.  734— T3B.  In  Burge'i  Camm.  on  Cb. 
bmial  and  Fottign  Laiat,  tqI.  ii.  tit.  Streiludit,  the  law  of  urban  and  nml 
Mlriiadea,  under  ibe  cirll  law,  and  ihe  codes  of  ihoae  ualioni  which  have 
adopted  and  modified  the  cifil  law,  ia  eiteDaJTely  conndsred.  SertitudM, 
cbargesbla  upon  ibe  eataie  in  cnaiinon,  toeh  aa  the  right  to  enier,  and  Maroli 
Bod  dig  for  coal,  and  cany  it  awajr,  would  go  to  alter,  injure,  waaie  and  dB> 
atioy  the  eiuie  ;  and  any  atietnpt  lo  do  it  without  common  conaenl,  or  ud- 
der Bome  equitable  modification  la  be  prescribed  on  pnrtiiion  or  otherwiae, 
would  aubjecl  the  party  to  the  action  oT  tratpasa  or  waste,  or  lo  realraint  by 
iiljnnciion  si  the  ioitance  ol  ihe  diaaeniing  co-tenant. 

■  The  (saeral  rule,  in  the  civil  and  French,  at  well  as  in  the  English  law, 
ia,  that  ihe  burthen  of  oeeeunrr  repoita  of  an  eaaeinent  ia  cast  upon  the 
owner  of  ihe  dominant  and  not  of  the  aerrient  lenemenl,  for  ihe  caasment  ia 
fur  the  eiclnaive  benefit  of  ibe  fuimer.  Dig.  ri  nrv.  vend.  1.  G.  sec.  3.  L  8. 
Cadt  Cait,  arl.  69B.  Bracion,  Ub.  4.  fo.  333.  Lord  Manofield,  lu  Taylor  t. 
Whitehead,  3  DoHg.  B.  745.  Gait  ^  Whatlty  en  EatemtnU,  3(l8.  Prea- 
eolt  T.  Witliama,  S  Metcal/  S.  499.  The  law  of  vicinage  leits  on  just  founda. 
tiona.  Any  acloi  default  of  the  poaaeaaorof  a  lenemenl,  to  ihe  injury  of* 
party  intsicated  in  ihe  neighbouring  tenemcDt,  becomee  a  nuisance.  Bo,  if 
a  peraon,  negligeully  and  without  ordinary  prudence,  conatrucu  a  hay-rick 
on  (he  eilremily  of  hie  land,  and  wilh  great  negligence  eufiera  hay  to  remain 
liable  lo  iponianeoni  ignition,  and  it  takes  fire  and  burna  his  neigbbout'a 
house,  he  ia  liable  in  dsmagaa.  Taughan  t.  Menlove,  3  Biagliam'i  N.  C, 
Rtf.  46a  See,  also,  to  the  same  point,  Turburoill  t.  Slatnp,  1 5sU.  Rtp.  13; 
Barnard  t.  Poor,  31  PUli.  Brf.  376.     If  a  Ere  occura  by  ihe  negligence. of 

the  owner  lad  deslroya  hia  neighbour'a  house,  he  ia  liable  in  damages,  but  "j^^     ij^IL-r^-'tli, 
not  if  the  accident  was  inerliable,  or  ihe  owner  noi  in  fault.    Theprincipl*   ,         .  -i 

ia,  tlul  eiery  man  ia  ao  bound  to  deal, wilh  bis  own  property,  aa  not  to  injure  ^  '^^  "^^ 
ihe  properly  of  othera.  To  erect  on  Ike  defendaot'e  house  eaTee  and  a  pipe, 
OTerhanging  and  conducting  water  oa  land  in  the  occupation  of  a  lenant,  ia 
a  perminenl  itijury,  which  givea  an  action  on  Ihe  coae  lo  the  ccTereioner. 
Tucker  y.  Newman,  3  Parry  ^  Datitun,  14.  If  apa^  from  a  railway  or 
Msamboat  engine  aet  fire  to  in  erection  on  an  adjoining  Eetd  or  building, 
(hs  liability  of  ibe  company  for  the  injury  will  depend  upon  the  quealion  of 
oegtigeacB  on  their  part  Aldridge  t.  G.  Wealern  R.  Co.,  3  Maaniiig  ^ 
Grangtr.blS.    Cook  t.  Chatnplain  T.  Comptoj',  1  Ihow,  99.    S-P.Mtfr*, 
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&  (y  party  wdUi. 

If  there  be  a  party  wall  between  two  bouses, 
*437  and  tbe  owner  of  one  oi  *the  houses  pulls  it 
down,  in  order  to  build  a  new  one,  and  with  it 
be  takes  down  the  party  wall  belonging  equally  to  bim 
aod  his  neighbour,  and  erects  a  new  house  and  new 
wall,  he  is  bound,  on  bis  part,  to  pull  down  the  wall 
and  reinstate  it  in  a  reasonable  time,  and  with  the  least 
inconvenience;  and  if  the  necessity  of  the  reparation 
of  the  old  wall  be  established,  the  neighbour  is  bound 
to  contribute  ratably  to  the  expense  of  the  new  walL 
But  he  is  not  bound  to  contribute  to  building  the  new 
wall  higher  than  the  old  one,  nor  with  more  costly  mate- 
rials. All  such  extra  expense  must  be  borne  exclusive- 
ly by  him  who  pulls  down  and  rebuilds.*  If  the  owner 
of  a  house  in  a  compact  town  finds  it  necessary  to  pull 
it  down,  and  remove  the  foundations  of  his  building, 
and  he  gives  due  notice  of  his  intention  to  the  owner  of 
the  adjoining  house,  be  is  not  answerable  for  the  injury 
which  the  owner  of  that  bouse  may  sustain  by  the  ope- 
ration, provided  he  remove  his  own  with  reasonable 
and  ordinary  care>     Where  there  bad  been  no  party 


Tol.  iL  384.  A  cuiitl  oonipiti)'  !■  not  liable  in  dunitM  f«r  a  mere  acddanial 
braacb  of  a  canal.  Hifgini  t.  Chra.  &.  Del.  Canal  Co.,  3  HTjingitt,  411. 
Heaars.  G*li  ^  WlutUy  an  Emttmrnlt,  han  iraalad  of  iha  righla  and  rsma. 
diea  ariaingfram  nmaancea  created  by  Tlcinage,  STS — 39G,  and  to  that  laaniad 
work  I  refer  the  reader,  aa  a  crilicBl  digeat  of  ihe  caaaa  would  lamd  me  ton 
ht  in  10  detail. 

*  Campbell  t.  Meaier,  4  Jaibit.  04-  Btp.  334.  Ptkitr,  Dn  Quai-Oaa- 
tn(  da  Cmmtmavti,  Noa.  187—193. 330,  331. 

b  3  BolL  Abr.  564.  T.  |d.  1.  Peyton  v.  Sl  Tbonaa'  Hoapitat,  9  Bantm.  ^ 
Crtn.  795.  Maaer  t.  Garner,  4  Carr.  4-  Pafne,  161.  Walten  t.  Phil,  I 
Jtfiwrfy  4.  AfaIMn,  363.  WyaU  v.  Hartiaon.  3  AiniiB.  ^  Jdalpi.  BTl.  Bat 
it)  tbia  laai  caae  ii  ia  auggeated,  that  if  the  houM  triiich  i*  injared  bjr  tha  dig^ 
ginghad  been  antiml,  tbe  nile  might  be  otberwiae,  aa  that  circnmalaBM 
might  implr  the  eonaani  of  the  adjoining  proprielor  to  ita  ertction.  Build, 
uifi  which  an  andsnt,  ot  ereetwl  npon  ancient  foondaliaM,  or  protected  fay 
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wall,  but  the  walls  of  the  bouse  pulled  down  stood 
wholly  OD  its  lot,  yet  if  the  beams  of  the  other  house 
rested  upoo  the  wall  pulled  down,  and  bad  done  so  for 
a  period  sufficioDt  to  establish  an  easement  by  prescrip' 
tioD,  the  owner  of  the  adjoining  house  would  be  entitled 
to  have  his  beams  inserted  for  a  resting  place  in  tbe 
new  wall*  8uch  an  easement  is  continual,  wilhoDt 
requiring  tbe  constant  and  immediate  act  of  man ;  and 
it  is  an  apparent  one,  shown  by  an  exterior  work ;  and, 
consequently,  it  has  the  qualities  sufficient  by  tbe  com- 
mon law,  and  also  deemed  in  the  French  law  sufficient 
to  establish  an  easement  by  prescription.'  It  has  been 
held,  in  England,  that  tbe  owners  of  a  party  wall,  built 
at  joint  expense,  and  standing  partly  on  tbe  land  of 
each,  are  not  tenants  in  common,  bat  each  party  con- 


preicripttan,  cannot  lawfully  bs  dunirbed  by  deep  exciTDliooB  or  other  im. 
pruTemenu  on  adji^ng  tola.  But  otherwise  a  peraon  may  make  reaeonablc 
impriiTenieDtB  and  eicaTtilioni  on  hU  own  ground,  thoogh  ihey  should  iDJnt* 
or  endanger  an  edifice  on  ibe  adjoining  land  by  digging  near  and  deeper 
than  its  foundationi,  provided  he  eietciBee  ordinuy  care  and  ekill ;  and  tbe 
iniar«d  party  doeanoi  ponesa  any  special  privileges,  protecting  him  from  the 
conaeqneneea  of  inch  improTementa,  either  by  preacripiion  or  grant  Luala 
T.  Holbrook,  4  Paige,  169.  Tbunion  r.  Hancock.  13  Maat.  E.  9S1.  Jonea 
*.  Bird,  5  5.^  Aid.  837.  Richart  t.  ScoU,  T  Watu,  4S0.  Whether  due 
c«n  bu  been  need  in  the  caee  ie  a  queviion  of  fact  for  a  Jory.  Dodd  v. 
Holme,  3  NenilU  ^  Mmtning.  139.  1  Adelpk.  ^  EUU,  473.  S.  C.  Tbe 
taking  proper  precautiona  to  prevent  injury  to  adjoiiiing  wmlle  in  dielurbing 
fonudatioDt,  ii  Indiapenwble,  to  exempt  the  party  from  responaibillly  for 
special  Iota.  Trower  t.  Chadwick,  3  Bing.  N.  C.  Rep.  334.  Pierce  v. 
Mnsaon,  17  LmU  Rep.  369,  Pardettiu,  Traili  dtt  Seniiitde;  303.  Par- 
tridge v.  Scott,  3  Jtfce,  f  WeUbf.HM.  IfamRnbuildahishouiealtheei. 
ireraiiy  of  hia  land,  he  doee  not  thereby  and  without  a  grant  acquire  any 
right  of  cuemenl  or  lupport  over  hie  neigbbonr**  land.  See  Gale  ^  Wiat- 
ley**  Trratite  en  BaientnU,  916 — 397,  where  all  the  cue*  are  cited  and 
eotmneniad  upon  aa  to  the  ti^t  of  euppan,  and  of  making  eicaTatioiM  ad. 
joining  anolbet's  land.  The  civil  and  the  French  law  are  alao  referred  to  in 
■hat  and  other  branchea  of  (he  woilt,  whenever  they  may  eerve  to  illuatrate 
what  may  be  dnbion*  or  obaeore  jn  ibe  Englirii  law  on  (ke  topici  under  dt*. 

'  Cadt  JifepffaM,  No.  690. 
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tiDues  owner  *of  bis  land,  and  has  a  rigbt  to  tfae 
use  of  the  wall,  and  a  remedy  for  a  disturbance  of 
that  right.  But  the  common  use  of  a  wall  separating 
adjoiniDg  lots  belonging  to  different  owners  is  prima 
facie  evidence  that  the  wall,  and  the  land  on  which  it 
stands,  belong  equally  to  the  different  owners,  in  equal 
undivided  moieties,  as  tenants  in  common." 


■  MmiB  T.  HawkiiH,  5  Taant.  Srp.  SO.  Cubili  v.  Poner,  8  Sornw.  # 
Crim.  357.  The  buildioe  set  of  14  Geo.  IIL  c.  TB,  bu  giien  lo  eicb  pirtr 
esriaiii  easemenu  io  [be  wall  on  ibe  land  oT  ibe  other,  and  haa  made  apecial 
and  ample  provLeioB  on  ihe  Bubject  of  houses  and  partition  walls  in  ilie  citj 
of  London.  Some  itatuie  regulalione  of  that  kind  seem  to  be  required  in 
large  cities,  though  in  France  ibe  customB  of  Paria  and  Orleans  havo  aupplied 
tfae  place  of  more  minute  Btstule  piotigiona.  We  have  in  tlie  Assiis,  enacted 
onder  Heiirf  Fiiz-Ailwrne,  ibe  fine  Lord  Hifor  of  London,  A.  D.  1189,  a 
very  curious  document  respecting  the  regulation  of  part;  walls.  After  ihe 
great  lire  in  the  lime  at  King  Sieplien,  London  began  to  bo  built  of  atone 
and  lilc.  The  walla  were  to  be  three  feet  in  thickness,  and  each  owner  wu 
to  give  halfof  the  space  for  the  well  ITaDrindiTidustwasag^ieved  b;  the 
encroachment  ofhia  neighbour,  he  could  restrain  the  workmen  bj  giving  se- 
cnritjr  to  the  ahetiffto  appear  and  prnaecure.  The  mayor  and  twelve  sworn 
aldermen  were  to  repsir  tu  iho  spot  and  bear  the  atlegstiona  of  the  panics, 
and  decide  finally  between  tbem.  Tlie  encrooehmBnt  waa  to  be  corrected 
in  forty  days,  or  ibe  aberilf  executed  the  remedy.  Sir  FtancU  Falgrrw't 
Site  and  PregriMof  IheEngliik  CammaBweaUli.voL  ii.  173. 174, 175  This 
oidinancB  ia  evidence  of  a  strong,  vigilant  and  civiliied  police  in  that  rude 
and  turbulent  age.  Tfae  work  of  Sir  Francis  snrpassee  any  modeni  work 
f  whatever  in  ingenioua  and  profound  antiquarian  erudition  relative  to  Engliah 
I  legal  anliquiliee. 

Parly  walb  and  buildings  in  the  city  of  Philadelphia  ata  apecfallp  regulated 
by  Biatnle.  Furin'i  Digett,  984,  985.  And  tbe  operations  of  rfae  Engiiah 
alitute  of  Geo.  Ill,,  on  the  righta  of  neighbouring  proprieton,  and  tbe  adjn. 
dicalioiw  nn  those  rrghts,  are  fully  etitled  in  Gibbang  on  iht  Lbib  ofDilapida. 
twnt,  110 — 125.  So,  in  the  city  of  Wsshlngton,  by  the  fundsmenial  rtgu. 
lationa  in  buildings,  eaiabliahed  in  1791,  ii  ia  a  condition  anDexed  to  title, 
that  when  ths  owner  of  a  lot  builds  a  partition  well  between  himself  and  his 
neighbour,  he  ehnll  lay  th'  foundations  equally  upon  the  lands  of  both,  and 
any  person  who  shall  aflerwsrds  ate  the  psrtilion  wall,  or  any  part  of  it, 
afaall  isimburae  to  the  first  builder  a  moiety  uf  ths  charge  of  auch  pwl  a*  he 
•hall  ase.    Miller  v.  Elliot.  C.  C.  U.  S.  March  Term,  1B39, 

In  the  city  of  New. York,  the  foundation  of  etery  building  must  not  be  lew 
than  sii  feel  below  the  ainiet  or  aide-walk  directly  in  front  of  it;  aitd  if  not. 
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6.   Of  divituM  ftncta. 

lo  connection  with  this  subject  of  party  'walls,  may  be 
mentioned  the  law  coacerning  division  fences  between 


the  ownsr  will  not  be  eaiilled  id  lecovsr  damages,  \>j  the  erecling  wiih  o(< 
dinsry  care  of  any  adjoimng  building.  Lma*  of  Ifta-Yark,  April  lOth, 
1818,  c.  lOB.  Id  respect  ta  ireea  giowing  on  or  near  the  division  line  be- 
twe«Q  two  IdU  of  land,  il  was  held,  thai  if  the  lies  growa  on  the  lai  of  A., 
with  nearly  an  equal  pan  of  lis  roots  spreading  into  the  ground  of  R,  tbe 
iree  nevertbeteta  belongs  to  A.,  in  whose  soil  the  body  of  it  ia.  Moitera  *. 
Fdlie,  2  AoJ.  Stp.  141.  Lord  Holt  held,  that  in  such  a  case,  A.  and  B.  were 
tenants  in  common  of  ihe  tree,  though  if  nil  ibe  root  grew  in  the  land  of  A, 
and  the  branches  overshadowed  the  land  of  B,,  ihe  brsnebei  tallowed  the 
root,  and  the  properly  of  the  whole  tree  wu  in  A.  Waterman  v,  Soper,  1 
Zenf  Rnym.  737.  'Id  Holder  v.  Coalei,  1  Moody  ^  Malkia,  UQ,  the  right 
was  conaideied  as  turning  upon  the  faci,  in  whose  land  was  the  tree  first 
planted.  Tlie  citiI  law  made  auch  a  tree  comtnan  property.  Init.  3. 1.  31. 
JHg.  41.  1.  7.  13.  See,  on  this  subjecl,  Codt  Civil,  an.  G70,  G71.  672,  673. 
laGrifiiDT.  Bixby,  13  JV.  JET.  ^(71.  454,the  same  principle  wae  folloired,  and 
it  was  held,  that  if  a  tree  eland  directly  on  the  line  between  two  ownera,  it 
il  the  common  property  of  both,  and  Ireapais  lie*  if  one  uf  ihem  destroys  il 
without  consent  of  the  other.  Id  Lyman  v.  Hale,  II  Ginn.  Sef.  177,  ir  was 
held,  after  an  elaborate  dl«cuaaion,  thatifa  treesundsunthe  landof  A.,sud 
eiwods  its  roola  into  and  ils  branches  orer  the  Isnd  of  B.,  ibe  tree,  with  all 
its  roots  and  branelies,  and  the  fruil  thereon,  belong  eiciuaively  10  A.,  end 
R  beeomea  a  trespaaier  if  he  appropriates  10  hia  own  use  any  of  the  over. 
banging  frnil.  This  sppesrs  10  have  been  (he  Iwsl  conaideied,  and  is  not 
only  the  latest,  but  the  iDOst  pimple  and  definite  rule  aa  the  subject. 

In  New. York,  by  the  sutDtes  of  March  19th,  1S13,  c.  35.  mc.  30,  (and 
which  is  siill  in  force,)  the  Common  Council  of  the  city  of  Nuw-Yurk  was 
.aDlboriled  to  make  rules  and  regulations  for  making,  amending  and  maja- 
taintng  as  welt  parliiion  fencee  as  others,  in  the  city.  Under  this  power,  the 
corporation  ha>e,  by  ordinance,  (1833,)  regulated  partition  fencas  and  usUs. 
It  reqairea  partition  walls  to  be  made  and  mainlsined  by  the  iiwnen  of  the 
land  on  each  side,  and  if  the  same  can  be  equally  divided,  eacb  party  ehall 
make  arkd  keep  in  repair  one  half  pail.  Dipputes  concerning  the  diT^siun  of 
the  wall,  and  the  parts  to  be  made  or  repaired  by  each  owner  respeciiyely, 
or  as  to  its  aulEciency,  10  be  settled  by  the  slderman  stid  aaaisiant  of  the 
ward.  If  the  wall  cannot  be  eonieniantly  divided,  it  ia  tu  he  made  and  kept 
in  repair  at  joint  and  equal  expense.  A  surplus  wall,  higher  or  fowar  than 
the  regulation,  10  be  at  the  indiTidnal  expenle  of  ihe  owner  ;  and  on  a  neg. 
lect  of  contribution  by  one  party,  the  other  may  make  the  whole  wall,  and 
Mcoter  frnm  the  other  porty  his  proportion  of  the  expense.  This  same  regu- 
lation  applies  to  panilion  fcncM. 


X^%^ 


n,gti7cd3yG00glc 


488  OF  SEAL  FROFBRTT.  [PkiTL 

the  owners  of  adjoiniag  lands.  These  interests  are 
generally  the  object  of  local  statute  regulstiuns.  The 
doctrine  is,  that  at  common  law  the  tenant  of  a  close 
was  not  bound  to  fence  against  an  adjoining  close,  un- 
less by  force  of  prescription  ;  and  if  bound  by  prescrip- 
tion to  fence  hia  close,  he  was  not  bound  to  fence  against 
any  cattle  but  such  as  were  rightfully  in  the  adjoining 
close.  If  not  bound  at  common  law  to  fence  his  land, 
he  was  nevertheless  bound,  at  his  peril,  to  keep  hia  cat- 
tle on  his  own  grounds,  and  prevent  them  from  esca- 
ping.* The  legal  obligation  of  the  tenants  of  adjoining 
lands  to  make  and  maintain  partition  fences,  where  no 
prescription  exists,  and  no  agreement  haa  been  made, 
rests  entirely  on  positive  provisions  by  statute ;  and 


•  RbsI  T.  Low,  6  ikfaw;  Ap.  ga  Tharerv.  Arnold,  4  iHvtotff.Seg.  Littia 
T.  Lalhrop,  5  GrttiOtaf,  3S6.  HolJida]'  v.  Msrab,  3  Wttidttl,  141  Cban- 
oBllorWdw<irth,intS  TTeiufrli, 931.  SuckpoleT. Hulr,  16 Jtbn.  j;<p.3S. 
Aver?  T.  Maxwell,  4  N.  H.  Sep.  36.  Wells  t.  Sowatl,  19  Mautm,  386. 
SM&ord  V.  Ingeraoll,  3  Hilt'iB.  39.  The  remoral  of  Und.mirks  ti  mmde  ■ 
miademeuior  by  aiaiuie  m  New- York ;  tad  Ihe  .V.  F.  Brvitti  Stmtatf,  voL 
i.  953—355,  and  the  Btmtud  StalaUt  «/  OUo,  1831,  and  of  flliant,  1833, 
have  preiGribed  niln  for  making  and  maiDtainitig  aoffieient  diiiMMi  fencaa 
between  ihe  owneiaof  adjojoing  laudi;  but  there  ia  an  expresi  ezceptioii,  is 
New- York  and  Ohio,  ia  bTonr  of  ownem  cboonog  to  let  thair  landa  bt 
open ;  and  in  that  caae  I  appnhend  that,  ae  a  geneial  nile,  the  reapeetira 
ownen  woald  bs  remiUsd  to  Ihsir  eanunoD  Uw  li^ti  and  dntiea.  n* 
equitable  rale  towards  making  and  maintaining  dinaion  fences  batwaen  ad- 
Joiriing  ewnsn  of  laod,  we  find  in  the  stattuea  of  the  old  Plfmooth  eokwj. 
pifmoMk  Cnlmjr  Imwt,  edit  1836,  p.  I9&  Tbe  piroeiple  ofaqnitable  con- 
tributioa  lowaida  tbe  erection  and  maintenanoa  of  division  fences  belwaea 
the  owners  of  adjoining  lands,  exists  Independaot  of  (latiite  proviaions.  Ia 
the  matter  of  R.  &  S.  Railroad  Company,  4  Faigt,  5SS.  It  ia  to  ba  found  ia 
ihe  institutions  of  those  nations  wfaich  are  founded  upon  the  oilil  taw.  Cait 
yspalwa,  art  653.  655,  656.  Ctetl  Oiis  «/ Xeaiiisna,  sit.  683— 686.  ia. 
ttUMt$tf  tluLa»*ef  HotUnd,byJ.  Vamder  £Mem  b.  1.  c  11.  aec  3. 
Tbe  Blaluta  of  Alabama  declares  a  partition  fence  (o  be  (he  joint  ptopeily  af 
boik  tfas  adjoiniDg  proprietor*,  and  each  i*  boand  to  keep  tiM  entire  fence  in 
good  rapair;  and  if  one  of  them  will  not  aid  in  repairing  tbe  fence,  tbaoibar 
ma)r  cause  it  lo  he  dons,  and  lecorer  tbe  TalM  ar  moio^  of  the  empttm. 
Walker  *.  Walraoa,  Alabama  S.  N.  a  *oL  ttU.  483. 
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trespass  will  lie  against  the  owner  of  cattle  entering  on 
the  groundB  of  another,  though  there  be  no  fence  to  oh- 
struct  them,  unless  he  can  protect  himself  by  statute, 
or  prescription,  or  agreement.*  The  public  have  no 
rights,  even  in  a  public  highway,  but  a  right  of  way  or 
passage  ;  and  if  cattle  be  placed  in  the  highway  ibr  the 
purpose  of  grazing,  and  escape  into  an  adjoining  close, 
the  owner  of  the  cctttle,  unless  he  owns  the  soil 
of  that  part  of  the  highway  on  "which  he  placed  •439 
his  CEUtle,  cannot  avail  himself  of  the  insufiSciency 
of  the  fences  in  excuse  of  the  trespass.'' 

7.  Of  running  waUn, 

Important  questions  have  arisen  in  respect  to  the 
use  of  fanning  waters,  between  different  proprietors  of 
portions  of  the  same  stream ;  and  such  questions  are 


•  ChureUll  r.  Erana,  1  Tataa.  539.  Thayer  t.  Arnold,  4  Utteaif,  5S9. 
Hb  etatnM  law  of  Alabama,  icgaladng  putition  fencea,  {Lam  tfAUAama, 
3G3,}  pves  an  action  for  damsgea  againil  (he  owner  of  catlle  breikins  inlo 
aof  groundi  "  endoMd  with  a  airong  and  KMind  fence."  Thit  would  imply 
■hat,  in  that  atata,  no  mil  lica,  if  (liere  be  no  protecting  fence.  And  in  New- 
Tork,  by  Biatuie  oTApril  ISth,  183B,  c.  3G1,  if  any  peraon  lUble  lo  erect  or 
repair  a  diTinon-fenoe,  ehalt  ne^ect  or  rafitae  lo  do  it,  ha  •hall  haje  nu 
action  for  damagea  incumd,  but  aball  be  liable  for  all  damasea  aceniinf  by 
reason  ofanch  neglactorrefiual.to  thelanda,eTopa,&e.,  oftbepar^iruured. 
See  the  very  proyiaionel  statnla  law  of  Connectiant  on  the  anbjeet.  iSKMnin 
o/  Ctnuudinrf,  1838,  pp.  950—358.  In  C«nne«tient  iba  rule  of  the  cotamoti 
law  ii  not  adopted,  and  (ha  owner  of  landa  ia  obliged  lo  encloae  by  a  lawfUl 
fence,  or  he  cannot  mainiain  an  aoiion  of  traapaea  for  a  denugs  iheieoD,  by 
the  eatde  of  anolher.  Steedwell  *.  EtKh,  14  Cnw.  21. 993.  Theetatuteof 
MiMiaaippi  deGnee  « lawful  fenoe  to  ba  one  "  fira  feet  high,  well  auked  and 
ridered,  OT  iuSciently  locked,  and  ao  cloae  ihai  the  beaaia  breaking  into  ihe 
eneloame  cotdd  not  creep  Ihiough."  EtmtA  Ctit  o/  MifiMifpi,  1624, 
p.  334. 

k  It  ia  aUtted,  that  in  Englandi,  a  party  who  makea  •  paitilion  fenca  between 
him  and  hia  neighbour,  mnal  make  it  wholly  on  hia  own  land.  Lawrance, 
J.,  in  Vowlee  v.  HiUer,  S  Tnaitm,  136.  Bat,  in  Ma«achuaetia,  the  more 
reaaonable  mle  ia,  lliat  partition  fencee  and  dilchea  are  to  be  placed  on  ibe 
lend  ofboth  paitiee  equally.    NeweU  v.  Hill,  9  Melcaip*  B.  180. 
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daily  growing  in  interest,  ae  the  value  of  water- 
power  ia  more  and  more  felt  in  manufactaring  establish- 
ments. 

Eveiy  proprietor  of  lands  on  the  banks  of  a  river, 
has  natnraUy  an  eqnal  right  to  die  use  of  the  water 
which  flows  in  the  stream  adjacent  to  his  lands,  as  it 
was  'Wont  to  run,  {cvrrere  lolebat,)  without  diminution  or 
alteration.  Tio  proprietor  has  a  right  to  use  the  water, 
to  the  prejadice  of  other  proprietors,  above  or  below 
him,  unless  he  has  a  prior  right  to  divert  it,  or  a  title  to 
some  exclusive  enjoyment  He  has  no  proper^  in  the 
water  itself,  but  a  simple  usufruct  while  it  passes  along. 
Aqua  currit  et  debet  cumre  iU  eumre  tokbat,  is  the  lan- 
guage of  the  law.*  Though  he  may  use  the  water 
while  it  runs  over  bis  land  as  an  incident  to  the  land, 
be  cannot  unreasonably  detain  it,  or  give  it  another  di- 
rection, and  be  must  return  it  to  its  ordinary  channel 
when  it  leaves  his  estate.  Without  the  consent  of  the 
adjoining  proprietors,  he  cannot  divert  or  diminish  tbe 
quantity  of  water  which  would  otherwise  descend  to 
the  proprietors  below,  nor  throw  the  water  back  upon 
tbe  proprietors  above,  ^vithout  a  grant,  or  an  uninter- 
rupted enjoyment  of  twenty  years,  which  is  evidence 

of  it.>>    This  is  tbe  clear  and  settled  general  doc- 
'440    trine  on  *the  subject,  and  all  the  difficulty  that 

arises  consists  in  the  application.    The  owner 


■  Bnlifa  tuaniDgMTMm  b*  not  a  natiml  mter-coone,  bat  craited  bydw 
ewnsr  of  the  Und,  ind  it  flows  benaficitlly  into  a  neig^bour'i  land,  m  traur 
niied  from  a  mine  by  a  BMain^ngine,  or  water  from  the  qioot  of  the  eavca 
of  a  row  of  housea,  ihrowti  npon  and  used  by  die  owner  of  a^ioiEUDg  ground, 
no  premmptiOD  of  a  grant  or  a  right  (o  bave  ihai  watar  eoniinned  in  perpa- 
tnity  eiiaia,  for  ibai  wonid  onraaannablr  compel  the  owner  ofiha  nine  id 
work  it,  or  keep  hie  engine  in  motion,  or  hia  row  oTbouwa  unaliaied.  Aik- 
Wright  V.  Gall,  Eioh.  E.  T.  IB39,  died  in  Gale  ^  WiatUg  an  Emtmtmf, 
183. 

t  Dig.  39.  3, 4. 10.  Cade,  lib.  3.  L  34.  1. 7.  PoOter,  IVaifj  i*  Omlrmt 
itSeeUti,*KtndAff.N<».a36,Sa7.    TMlin-  wme     .88.0.133.    Lat- 
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most  SO  use  and  apply  the  water,  as  to  work  do  mate- 
rial injury  or  annoyance  to  hit  neighbour  below  hinit 


tnl'(CBH,4Cb.87.s.  ShnnyT. Pigoii, 3 AifaL JI.339.  B. C PoplMS,  166. 
Har*T.Ifori,19i:«nu.  £.351.  Brown  T.  Best,  IWmJItp.  114  Beil«r 
T.  Shaw,  S  Ea^l'i  Btp.  SOB.  Wiighl  t.  Eaw&rd,  1  Smum  j-  Staeerl,  190. 
Newman  t.  Andmon,  1  BanuB,  ^  Aid.  958.  Willionu  t.  Moilaod,  3  Sama. 
f  Crttt.  915.  Hbmii  j.  Hill,  3  ilantw.  f  AMpk.  304.  5  Ji^il.  1.  S.  C. 
Gardner  t.  Vilhsa  ofNawbniBii,  3  Jiobi*.  CA.  Btp.  16S.  Belknap  t.  Belkmp, 
iM-463.  itmiiaT.  ?ikei,  I  Ceit'i  N.  J.  Stp.^0.  TjrUr  t.  WiJkinMO, 
4  Afami,  397.  Coalur  r.  Hnnler,  4  Bandelph,  5S.  Himmond  t.  Fuller,  1 
Paige,  197.  Butchinion  t.  Colcm&Q,  5  HaltUd,  74.  King  t.  Tiflsny,  9 
GMfi.  Arp.  163.  Kuchard  v.  Bakor,  8  Ortmleaf,  353.  Omelnay  t.  Jag. 
gan,  S  TfiU'*  £  C  Rtp.  634.  640.  St.  Louia  t.  St.  Lonis,  Slurl't  £<nD«r 
Canada  Btp.  575.  Martin  v.  Jen,  13  Zoumubs  £ep.  501.  Webb  v.  The 
fonland  J/Laatd.  Company,  3  Sumnei't  B.  190.  DaviiT. Fuller,  13  Vermant 
S.  176.  Evana  v.  Merriweather,  3  SMWtun't  S.  49S.  Shreve  v.  Tooilieaa, 
3  0rMa**fi.35.  Pvker  t.  Oriawold,  17  Cenn.  £.383.  Inihe  caaa  irfBtr- 
ron  &  Ciaig  v.  Corporation  of  Baldmote,  lAmrricaa  Jarit,  Ha.  4.  p.  SU3,) 
tba  Corporation,  in  ibe  exerciae  of  their  municipal  powen,  diverted  certain 
atreama  from  their  natnial  ohannela  to  a  point  near  ihs  plainiiS'a  wharf,  on 
nsTigabla  water,  within  the  haAonr  utd  aty  of  Baltimore,  lo  which  point  a 
large  depoait  of  sand  and  earth  waa  carried  down  by  thaotreams,  aod  injured 
the  nlue  of  iha  wheif.  It  waa  held,  that  a  priTaie  action  lay  for  the  damage 
ariaing  from  thia  corporate  act.  It  ia  atatcd  to  have  been  a  rule  in  the  French 
Uw,  diat  the  owner  of  the  higher  land  had  a  right  to  diTen  •  etream  to  hie 
own  ntititjr,  and  that  the  owner  of  the  land  below  could  not  contaal  it  ia  the 
abMnce  of  •  grant.  Mrrlim,  Bep.  Juritp.  tit.  Cturt  i'Baa.  But  the  civil 
ei>d«  very  eqniiably  qualified  thia  doctrine.    C»da  Cioil,  ait.  E4l;  643,  644. 

The  righta  reapeilling  running  ilreama,  between  adjoining  proprialon  of 
laadi,  BIS  regulated  by  very  precise  rules  in  PsnnaylTinia.  "nwis,  in  M'Cal- 
monl  T.  Whittaker,  3  Saalt,  84,  the  water-power  belongiqj^lo  a  ripariui 
owner  woa  considered  as  consisting  of  tit  iifftrtnei  aj  Uvtl  trfiiwen  lit 
mafaci  nhtn  lie  ttrtim  »  id  nalaroJ  MtUfirtt  tauclta  kit  land,  and  lie 
tarfaa  uiere  it  Irsttt  it.  The  atresm  under  that  limitation  of  right  toight 
be  occupied,  in  whole  or  in  part,  or  not  at  all,  without  endangering  the  right 
or  restiioting  the  mode  of  its  eiqoymeat,  unless  there  has  been  an  actual, 
prior,  adverse  occupancy  protected  by  the  statute  of  timitationa.  The  ripa. 
rian  owner,  by  digging  on  his  own  land,  cannot  legally  lower  the  lurracs  of 
tbalwaier  ataading  in  a  pool  on  the  land  above  him,  nor  can  he  enter  and 
lower  the  aurfaca  of  the  water  as  it  leeTce  his  land,  by  deepening  the  chan- 
nel in  the  land  below  him.  Ia  Acton  v.  Blnndell,  13  Jderum  f  IVrlaty, 
334,  a  very  important  question  on  water  right*  arose,  and  was  very  learnedly 
considered.  The  judgment  of  the  Court  of  Exchequer  Chamber  made  a  die. 
tinctioo  between  waters  running  on  the  soriace  of  lande,  and  flowing  below 
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who  has  an  equal  ri^t  to  the  subsequent  use  of  the 
same  water ;  nor  can  be,  by  dams  or  any  obstruction, 
cause  the  water  injuriously  to  orerfiow  the  grounds  and 
spring  of  his  neighbour  aboye  bim.*  Streams  of  wa- 
ter are  intended  for  the  use  and  comfort  of  man  ;  and  it 
would  be  unreasonable,  and  contrary  to  the  universal 
sense  of  mankind,  to  debar  every  riparian  proprietor 
from  the  application  of  the  water  to  donaestic,  agricultu- 
ral and  manufacturing  purposes,  provided  the  use  of  it 
be  made  under  the  limitations  which  have  been  men- 
ticMied ;  and  there  will,  no  doubt,  inevitably  be,  in  the 
exercise  of  a  perfect  right  to  the  use  of  the  water,  some 


nufe,  c^onl&tion  and  nine,  bal  not  tha  Utter ;  ind  it  wu  held  Ifail  die 
ownar  of  land  ihrousli  wbicb  water  flowi  in  a  ■ubiemnaoua  conns  had  ooi 
aucb  a  right  or  interval  in  il  at  to  be  able  to  maintain  an  actian  agunat  a 
laod  owiMi  whodigi  a  wellonbiaowiiliiid,ar«UTiMoiimiiiliigoperaiioa> 
ia  bii  own  land,  in  the  iwul  manMr,  and  draitn  away  the  water  from  the 
land  aCtlie  adjoininf  owner,  and  laavsa  faiawell  iij.  The  dnl  law  waa  ei- 
•minad,  and  waa  foand  to  aaatain  ibe  jodgmenl  of  tha  ooort.  JUarttUa* 
teribit :  cam  fo,  ;a>  Hi  na  /aiinu,  vieim  f&nUm  oMrlit,  niM  fomtt  »gi, 
mte  it  Mo  aelinuai ;  tt  tattt  am  itf^t  iimhtrt,  ti  >sa  noms  naceaA',  mi 
mKm  agrtm  aHtwrim  faeienii  id  fndt  Dig.  lib.  39.  lit.  3.  aec  19.  Thie 
qneUloD  aa  (o  the  ri^la  of  water  raaning  below  the  anrface  aeema  not  ta 
hare  been  laiaed  and  aettled  in  the  EagiJah  taw,  and  the  deciiion  doaa  not 
■fleet  the  lighl*  mentioned  in  tliia  leclnre  reepaeling  rtmning  watera  OTer  the 
anrfece  of  land.  The  court  want  upon  the  principle  which  ^vea  to  tlte 
owner  of  the  toil  bH  that  liet  beneath  the  tntface,  and  hehta  a  right  to  applr 
ancb  propeTtf  to  hk  own  pntpoaea  at  pleaanre ;  and  if  in  the  ezerciae  of  that 
right  he  interMpn  n  drains  hie  neigfabonr**  nnder^groand  tpringt,  it  ia  iam- 
nmn  aUqu*  injarit. 

>  Neal  V.  Henrjr,  1  Meigt'  Tnm.  Sep.  IT.  if  the  owner  of  land,  flowed 
h;  a  mill  dam,  atlU  tlu  miU  «wl  i*m  and  retaina  the  land,  die  pnrehaMr 
ukaa  bjr  tha  grant  the  tight  to  overflow  the  land  to  the  fonnar  extent.  But 
if  the  owner  aellt  Iht  landjlnetd,  and  retaina  the  mill  and  dam,  wilhont  re. 
•erring  the  right  to  flow,  he  aalqaeta  himaelf  to  damagaa  if  he  doaa  it.  Pre- 
Me  V.  Reed,  IT  Afais*  B.  1G9.  The  grant  of  a  mill  etirie*  with  it  die  vac 
of  tha  head  of  wtier  neeeaaary  to  Ila  aiijorment,  with  all  incidenti  and  ap- 
purtenanoM,  aa  ftr  aa  tha  tight  to  conTej  to  thii  Hient  eiiated  in  the  gn»- 
tot.    StcklBr'-Sptaffue,  ITJtr«Mt£.S81. 
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evaporatioQ  and  decrease  of  it,  and  some  variations  in 
the  weight  and  veloci^  of  the  current.  But  de  KtnunM 
noncHral  lex,  and  a  right  of  action  by  the  proprietor  be- 
low would  not  necessarily  3ow  from  such  consequences, 
but  would  depend  opon  the  nature  and  extent  of  the 
complaint  or  injury,  and  the  manner  of  using  the  water. 
All  that  the  law  requires  of  the  party,  by  or  over  whose 
land  a  stream  passes,  is,  that  he  should  use  the  water 
in  a  reasonable  manner,  and  so  as  not  to  destroy,  or 
render  useless,  or  materially  diminish,  or  a£fect  the  ap- 
plication of  the  water  by  the  proprietors  above  or  be- 
low on  the  stream.  He  must  not  shut  the  gates  of  bis 
dams  and  detain  the  water  unreasonably,  or  let 
it  off  in  unusual  quantities,  to  the  annoyance  *c^  *441 
his  neighbour.*    Fotiuer  lays  down  the  rule  very 


*Bw«MtT.ain4l,4ZlaUaf'£tp.911.  PiliiMrT.HniliciD,3CiHH«'£<]). 
307.  WeiumT.AldeiwSitriiM.  ftr-136.  Colbnm  <^  Riehud*.  13  tf ow, 
Bap.  430.  Cook  t.  Hall,  3  Pici.  B»f.  269.  RoimeU  i.  Bullan,  3  iV.  3. 
Sip.  533.  Tyl«r  v.  WilkinMn,  4  JtfMm,  397.  Merrin  t.  Brinekerhoa;  17 
Jalmt.  Btf.  M&  Vui  B«san  v.  Vu  Bergen,  3  Jthtu.  Ck.  Sep.  983.  Wil. 
lUme  T.  Moritttd,  3  Bennt.  ^  Ore**.  910.  Thompson  t.  Ciocker,  9  Piek. 
59.  Johoi  v.  Swpfaena,  3  Fermant  Btp.  308.  Pagh  >.  Wheeler,  3  Dn.  ^ 
Batlk.SO.  WadiwDRh  V,  TiUolnn,  150mB.£.366.  In  Howell  v.  M'Coy. 
3  BmaU,  356,  ihg  role  tie  atsrt  (tw  ut  alitTtam  roti  lm4f;  in  in  sppliotioi) 
to  ihs  doctrine  in  the  text,  wu  Uid  down  with  [seeiBion  and  accuncy.  It 
wu  held,  U»t  a  paison  hid  >  right  10  ki  much  of  ihe  wtur  sf  n  ilream  tuq- 
ning  acroa  hie  lend  a  wm  needfol  and  proper  for  Bupplfing  hii  laD-fud  and 
bark-mill,  and  that  he  waa  bound  toranmi  tha  water  ao  diverted,  and  nolne. 
ceMarilp  need  and  conaumad  in  hii  baaiuBa,  without  tmueeAMary  dimiantioi) 
and  WHte,  into  the  natnial  channel  helow,  and  that  he  waa  bonnd  to  retnm 
it  without  pollaliag  or  poisoning  it  by  tdnuzint*  widi  «DwboleMiiM  aub. 
Btancet.to  tha  injur;  of  the  owner  below.  Thia  waa  in  accordance  with  the 
■onnd  doctiine  of  the  eonunon  law,  aa  declared  in  Aldred'*  ca«e,  9  Ca.  57.  b. 
prohibiting  acta  ereatiog  a  noiianoe  to  one'a  nal^boai. 

So,  again,  in  Arnold  t.  Foot,  13  WtniiU,  330,  where  a  apring  of  water 
rieaa  in  the  land  of  A.,  and  rani  a  ilream  to  the  land  of  B.,  il  nai  held,  that 
A.  bu  no  right  to  divert  the  atMam  from  it«  nainral  ehanitalt  thoagh  it  be 
not  more  than  tuffident  fer  hie  domeatic  neea,  and  for  the  inigilion  of  hie 
land.    He  may  uae  it  tot  dotneatio  tttea,  and  for  Ui  cattle,  but  not  to  Irrigate 
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strictly,  tbat  the  owaer  of  the  upper  atream  maet  not 
raise  tbe  water  by  dams,  so  as  to  make  it  fall  with  more 
abuadance  and  rapidi^  than  it  would  naturally  do,  and 
iojure  the  proprietor  below.*  But  this  rule  must  not  be 
construed  literally,  for  that  would  be  to  deny  all  Talua- 
ble  use  of  the  water  to  the  riparian  proprietors.  It 
most  be  subjected  to  the  qualifications  which  have 
been  mentioned,  otherwise  rivers  and  streams  of  water 
would  become  utterly  useless,  either  for  manufacturing 
or  agricultural  purposes.  The  just  and  equitable  prin- 
ciple is  given  in  the  Roman  law :  Sic  enm  iAen  fveM 
widioremagnaKitmiifacere,  ne  vicini  daeriorem/aciat> 

6.  Eatemaita  acquired  and  lott  by  pmeriptien. 

(1.)  This  natural  right  to  tbe  use  o/waten,  as  an  inci- 
dent orparticular  easement  to  the  land,  may  be  abridged, 
or  enlarged,  or  modified,  by  grant  or  prescription.' 
Though  a  stream  be  diminished  in  quantity,  or  cor- 
rupted in  quality,  by  means  of  the  exercise  of  certain 
trades,  yet  if  the  occupation  of  the  party  so  taking  or 
using  it  has  existed  for  so  long  a  time  as  to  raise  the 
presumption  of  a  grant,  and  which  presumption  is  the 
foundation  of  title  by  prescription,  the  other  party 
whose  land  is  below  must  take  the  stream  subject  to 


Ui  land,  if  thkl  woald  eihatut  the  lanmag  itniin.  Brown  y.  Beat,  I  Wil- 
•M,  174. 8.  P.  Sniih  t.  Adanu,  6  Ptige,  435.  S.  P.  Tha  owner  ma;  Ht 
a  well  on  any  pati  of  hki  own  land,  though  he  dtenbjr  diminntwa  tha  watat 
in  hi*  aeighbont'a  wait,  in  the  abasDoa  of  granr,  or  adniw  oaar,  or  naUca. 
Greenlearr.  Fnncit,  IB  Fiektring,  IIT. 

■  Traili  d\  Cfittrtt  i*  SbtiM,  teend  App.  No.  936. 

k  The  Codt  JVkpalna,  No*.  640, 641.  643,  644,  and  the  CM  CMra/Zaa. 
■•iaM,  arl.  656.  657,  ealaUltfa  the  aama  juit  ralsa  jn  the  lae  of  niDaiiig  wa- 
i«n.  So,  in  North  Carolina,  Miwouri,  tu.,  the  regvlatioa  oTgriauniUa  aad 
mlll-dami  ii  deemed  a  matter  of'  pnblic  eoDcern,  and  anbjaet  to  itatnta  pn- 
aeripiiona.     Bmiaed  SlaMti  »f  lUiimm,  IBib.     B.  &  JT.  Cknima,  a.  74. 

•  Preecripdon  ia  a  title  acquired  b;  poaeevion  had  darinf  tb«  tine,  and  fa 
tha  manner  fixed  bjr  bw.    Ct.  Litt.  119.  b. 
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Bucb  adverse  right ;  and  tweoty  yearfl  exclusive  enjoy- 
ment of  the  water  in  any  particular  manner,  affords,  ac- 
cording to  the  English  l&w,  and  the  law  of  New-York, 
Massachusetts  and  several  other  states,  pre- 
sumptionofsuchagrant.*  But  nothing  short  *of  *4^ 
a  contract,  or  of  such  a  time  of  enjoyment  of 
water  diverted  from  the  natural  channel,  or  interrupted 
by  dams  or  other  obstructions,  or  materially  changed 
in  its  descent  or  character,  will  justify  the  owner  as 
against  any  land  owner  above  or  lower  down  the  stream, 


■  Tba  time  of  limiMlioniariea  in  panicDlu  ataiea.  ThuB.inCannacticnt 
■od  Vennant,  the  lerm  of  pTMcription  J*  fifleen  rears,  and  in  South  CarolLu 
five  jrein.  Manning  t.  Smith,  G  Cnn.  Sep.  9B9.  Mutin  v.  Bigelow,  9 
Mbm,  164.  Andetacm  *.  Gilbert,  1  Sotft  Sip.  375.  But  (he  law  in  B«ath 
Cmrolina  on  ibe  lutyect  of  prtMcriptiaB  doea  not  aeem  to  take  iti  rule  from 
the  act  of  limitations  of  ]T13,  for  in  Sima  t.  DaTie,  1  Cktttf  Lav  ani 
SfuUy  StparU,  3,  it  waa  declaied  or  aseumed  aa  eellled  law,  ibat  twenir 
jiean  ei^ojmeni  of  a  waf  ovar  anaiiwt'a  land  waa  prtuiMiptive  eridsnce  of 
righu  Eian  a  right  of  way  over  the  uaincloaed  tanda  of  another,  majr  be  m- 
quired  by  tweotf  yeure  enjorraent  thereof,  undei  an  aMortiDn  ofrightby  the 
one  paity,  or  admiuiona  thereof  by  (he  other.  In  Looiaiina,  the  lime  of  pre- 
■eiiptian  Taiiea  aooDrdiDg  to  the  anbjaat,  from  tbiee  to  thirty  yean.  Ctfil 
Codt,  aiL  343&— 3476.  Bnl  1  pterame  that  leneially,  in  ihit  conDtry,  we 
follow  the  Eogliah  time  of  pteactiplion.  It  waa  ao  tnulantood  by  Ql  J. 
PaAer,  in  Gayetly  t.  Bethune,  14  Man.  Btp.  49,  and  in  GiltDan  t.  TUlOD. 
SS.  B.  S*p.  831,  and  by  Chanoallor  Vroom,  in  Shnie  t.  Vooriieea,  In  S 
Orent)  if.  J.  E.  35.  In  Lonidaua  the  right  •/  ikif  ia  a«qniied  by  praacrip. 
tkn,  on  an  eqjoynant  of  ten  yaaia  without  oomplaint  Vincent  *.  Hiohel,  7 
iMtit.  Btf.  5S.  In  PennaylTania  Iha  tims  reqniaiie  to  defeat  the  ri^t  loan 
[aeoriMretl  hereditament,  by  aoikaeeT,  is  lwenly.«De  yean.  Dyer  t.  Dupoi, 
Sinn'fm,  964.  The  En^iahaiainteof  SandS  Wm.iy.,c.  71,  commonly 
called  tba  Praacriplion  Ael,  eatabliahea.  the  preaaiptiMi  of  twenty  yean 
•Ming  from  the  nnintempled  eojoyment  of  a  way,  or  watai.eoiuie,  or  light, 
M*1^albu;  and  in  ifali  leapect  the  etatnie  aeemi  to  be  declaratory  of  the 
pm<«zi«ling  law,  ariiing,  howoTer,  fron  a  preaunpdon  in  be  drawn  by  the 
jwy.  Bnt  ihit  alatnte  i*  liable  to  the  lapraach  of  being  careleialy  and  ob- 
Morely  drawn.  See  OmU  f  WiatUf  m  EtttwunU,  ST.  1S3.  The  alalBla 
Authar  declaraa,  that  an  inlarmption  of  the  lae  of  an  eaeement,  acqnieao«i 
hfbr  a  yoar,  with  notice  thereof, and  of  ibeaalkoclly  nnderwhichitismada, 
«U1  prevent  a  righlfrombalngaeqniiied.  It  doMiMapply  lo  thaeitingaiah- 
meot  of  an  eiMinenl  already  aeqnindi 
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to  whom  such  atterations  are  iiyarioas.  In  the  charac- 
ter of  riparien  proprietorst  persons  are  entitled  to  the 
natural  flow  of  the  stream  without  diminution  to  their 
injury,  and  to  them  may  be  applied  the  obaenratioa  of 
Whitlock,  J.,  in  Shinvy  t.  Pigoa,*  that  a  water-course 
begins  ex  jure  natwa,  and  having  taken  a  course  natu- 
rally, it  cannot  be  diverted.  But,  on  the  other  hand, 
the  owners  of  artificial  works  may  acquire  rights  by 
actual  appropriation,  as  against  the  riparian  proprietor, 
and  the  extent  of  the  right  is  to  be  measured  by  the  ex- 
tent of  the  appropriation,  and  the  use  of  the  water  for 
a  period  requisite  to  establish  a  coaclnsive  presumption 
of  right.  In  auch  a  case,  the  natural  right  of  the  ripa- 
rian proprietor  becomes  subservient  to  the  acquired 
right  of  the  manufacturer.^  The  general  and  estab- 
lished doctrine  IB,  that  an  exclusive  enjoymentof  water,  or 
ofligbt,  or  of  any  other  easement,  in  any  particular  way* 
for  twenty  years,  or  for  such  other  period  less  than  twenty 
years,  which  in  any  particular  state  is  the  established 
period  of  limitation,e  and  enjoyed  without  interruption. 


k  Brown  *.  BMt,  1  WiU.  Btp.  17i.  Benle;  t.  Bbiw,  6  B—e*  Stf.  908. 
Tylar  t.  WilkiouD,  4  JUmk,  397.  Hatch  v.  Dwigbt,  IT  Jlfant.  Btp.  989. 
Th*  law  of  waEarjxninu,  whathsr  Ditunl  or  utiGcUl,  u  Ifae  •»»• ;  ud  tbe 
aniutemiiitsd  fluw  of  w«ur  for  twoDlp  ;Hn  Uuongh  in  utifioiilcuiali  will 
■■(■bliah  A  ri^t  IhTough  an  adit  artificially  mad*  for  diafniog  a  mino,  and 
gaMl  for  a  brewer;  below  for  twenty  pian  after  the  woikins  had  oe*Md, 
and  the  nine  oonld  not  afierwardi  be  lO  worked  aa  to  pcdlote  it.  Ma|or  t. 
Gbadwick,  11  Ai^ph.  ^  Eliia,  S71. 

•  8t«ieT.WilkiniaQ,9r<niunt  £ip.460.  Cotbbertv.Lawton.aJrar^, 
194.  fioUTtr  M.  Co.  t.  NapanMt  H.  Co.,  16  PUi.  941.  See,  alto,  p.  44S, 
n.  b.  0.  Laei  than  the  preicribed  term  of  limilalion  ^Vt  mider  eiicnmataB. 
CM,  raiae  the  preamaption  of  the  dedieatioa  of  land  to  the  pnblie  om.  State 
1.  Catlin,  3  Vtmnnt  Stf.  S30.  So,  the  ezclnaiTs  ei^ojmaDt  of  an  «aaB. 
laent,  at  •  rig^t  of  way,  for  a  leaa  period  than  iwanly  yaart,  may  fccm  an 
eqniuble  eMoppel  to  the  claim  of  another  peraon,  who  haa,  by  poaitiTa  acta 
of  aequieacenca,  enooaraced  an  innoeent  pnnbaier  to  bny  the  land  to  which 
the  eaeement  waa  apporteuanL    Lewit  ▼.  Caittaiia,  6  WharUn,  193. 
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becomes  an  adverse  enjojrment  Bofficient  to  raise  a  pre- 
sampttoQ  of  title  aa  agaiost  a  right  in  aoy  other  per- 
son, which  might  have  been,  but  was  not  as- 
serted.* *The  right  is  confined  to  the  extent,  *i43 
and  the  mode  of  enjoyment,  during  the  twenty 
years.  All  that  the  law  requires  is,  that  the  mode  or 
manner  of  using  the  water  should  not  be  materially  va- 
ried, to  the  prejudice  of  other  owners ;  and  the  proprie- 
tor is  not  bound  to  use  the  water  in  the  same  precise 
manner,  or  to  apply  it  to  the  same  mill,  for  such  a  con- 
struction of  the  rule  would  stop  all  improvements  in  ma- 
chinery.'' He  is  only  not  to  vary  the  enjoyment  to  the 
prejudice  of  his  neighbour.  He  may,  by  his  erections 
and  dams,  increase  the  quantity  of  the  water  appropri- 
ated, or  increase  the  velocity  of  the  current  below,  pro- 
vided no  material  injury  be  produced  to  the  land  or 
works  of  the  occupant  of  the  stream  below  him,  or  to 
bis  enjoyment  of  them.  This  presumption  of  title  founded 
on  that  enjoyment,  is  equally  well  established  in 
the  English"  and  American  law.*  To  render  "the  'lii 
ei)j(^ment  of  any  easement  for  twenty  years  a 


>  dhmw  T.  Crawford,  10  7<ubu.  Etp.  336.  Bralejr  t.  Blmw,  6  Eat.  314. 
JoluN  T.  BtSTMu,  3  Vnmnt  Btp.  316.  No  liine  ■horl  of  Iwaniy  jet*  will 
laSiIiis  a  anuuiM  ;  uid  il  ii  no  dafsDce  to  an  lelion  on  iha  case  for  ■  nni- 
mum,  in  tutjiat  on  ihe  bnhnan  of  a  tellow-^handbr,  ihat  Ihe  defandaat 
liad  eiiiiod  on  a  noziom  and  oSanaiTe  Oada  far  Itin*,  or  etta  Un  jem  bn. 
(bra  the  plaintiff  becams  ponamd  of  hia  premiaea.  Bliaa  t.  Hall,  4  Bing- 
ham. 1S3. 

»  Palmer  t.  KabUawbaila,  3  Skw.  350. 

•  L«WN  ▼.  Friet,  Bif.  Dig.  6S6.  Bradbury  t.  QrinMll,  3  Sammi.  Btf. 
ITS.  a.  Brown  t.  Beal,  1  WOt.  Stp.  1T4.  B«aIoy  *.  Sbtw,  6  £aaCa  £qh 
306.  Babion T.  Bontted,  1  Ompt.  Jf.  P.  B<fL  463.  SaundenT.Nawmtii, 
1  £anw.  ^  JU.  358.  Barker  j.  Riefaardaon,  4  ibid.  576.  Lewia  t.  Croaa, 
3£an».  ^OvM.  686.  Willitnii*.  MarUnd,tluI.910.  Li»tt  t.^^iIbob, 
3  Bmg. Btf.  lis.  Onjj.Boa6,aBnd.^Bi»g.667.  Wrixfat T.Howard, 
1  Sima»  4^  St*»art,  190.    HaMn  t.  Bill,  3  5annD.  4- ^dol])*.  304. 

*  Haaard  t.  RoUMon,  3  JCtMa'*  Btp.  373.  Gaieuy  t.  Bethnne,  14  Mam. 
B.  49.     HoffiBU  ▼.  Sange,  15  id.  133.     Sherwaod  t.  But,  4  Da^»  Btp. 
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pKaamptioD  jitrU  4t  da  j'ltre,  or  caoclaaiva  evideoce  <^ 
ri^t,  it  nuat  have  been  coaliiiued,  uninterrupted  or  p»- 


344.  Ingnbim  t.  Hiitbinun,  9  Ceuo.  Btp.  584.  Slil«  r.  Hooker,  T 
Cotftit'i  Stp.  see.  Csmpbell  v.  Smilh.  3  HaltUd't  Stp.  139.  Cooper  t. 
Smith,  9  Strg.  ^  SaviU,  96.  Strickler  t.  Todd,  10  Hid.  63.  TjIbt  t.  WO. 
UiMoD,  4  Mamm,  397.  BelkBip  t.  Trimble,  3  Faigt,  577.  la  lUuMclni- 
Mitt,  ib«  com  mon  Ibw  nmadr  asainit  s  milI.««nBr,  for  omflowing  la. 
otJiar'i  land,  ii  ukan  >w*y,  and  a  ipaciil  and  nore  limited  remedy  Mb- 
itiLuiod.  Ths  Frovincial  8iat;ta  of  1713,  allowad  ibe  dama  of  corn  and  «>w 
millB  ID  atand,  tbough  tbof  ahould  cause  the  land  of  oihora  to  be  o*eiflowad, 
and  Ihe  injorad  part;  waa,  b;  a  particular  procaaa,  ta  hars  an  nimaal  oon- 
paaaalion  Ib  dainaioa  aiaewed  by  ajury.  Miii>,iatlw  iofauir  of  dtaoooBliy, 
were  public  eaBamenti,  uid  required  marked  eocoBngemeaL  Bat  ihit 
alatute  waa  aubslaatiillr,  and  Ch.  J.  Parker  thinka  iacaulioullr,  renewed  in 
1796,  when  the  aeceasity  of  auch  encouragement  tomillereetlDiii  had ccaaed, 
and  lauda  had  gauanUr  liaen  in  value.  Stowelt  v.  Flagy,  11  JUua.  Btf. 
S64.  The  MattatluattU  Snittd  Slatattt  of  1836,  p.  676,  contiooed  in 
•nbtlance  the  colon]'  act,  with  equitable  and  carefal  regulations.  But  the  ex- 
ceptionable principle  of  the  act  ia,  that  it  allowi  tbe  land  abave  the  mill  to  be 
orerflowed,  in  tbe  first  inataDee,  at  the  pleaanra  of  tlM  ailLowner,  aad 
leavea  the  injured  party  to  aaek  hia  campanaation  aubaeqaenlly.  Thsra  ara 
rimilar  Butute  proriaions  in  the  aisle  (£  Maine,  Rhode-Ulaod  and  Viifinia ) 
and  ibey  appear,  aaid  llie  Ch.  Jualiee,  lo  be  malerial  and  nnjuatifiabla 
abtidgmenta  of  the  common  law  right  to  Ihe  enjoyaeBI  of  ptopeny.  TV 
alatuie  in  Msacachuaetta  of  1713,  and  which  traa  eonlinued  in  Maine,  under 
the  moditied  aratulea  of  189L  and  1S94,  waa  deemed  ao  inequitable  and  o^ 
prualTe  to  tbe  owneia  of  landa  orarflowed,  that  in  1838  a  bill  waa  prepaiad 
by  one,  and  aubmitled  to  another  legialalure,  in  the  atata  of  Maine,  fer  T*- 
paallng  the  acta  on  the  BBbjeo^  ao  ai  to  laaTa  tighta  and  remadiea  aa  loom. 
flowing  landa  by  milla  to  the  operation  of  the  oommoo  law,  aa  i>  tbe  eaaa  ia 
neat  of  the  other  atatea.  In  Virginia,  the  atatnle  regulationa  eoneenung  tba 
DO  of  mnnibg  alreams,  and  tbe  erection  of  inill.daina,  providaa,  that  if  a 
pareon  owning  land  on  both  aidea  of  ■  atream  wiahea  id  build  a  dam,  he  may 
apply  at  once,  witfaont  notice  to  the  owners  of  tbe  land  abore  and  balow,  for 
•  writ  ad  f  tufd  daamaw.  The  jnry  aumuoned  nnder  tliat  writ  ai*  to  ex- 
amine Ibe  landa  above  and  below  belonging  la  olhera,  and  declare  iha  dama. 
gaa  that  woald  aiiaa  to  the  aaveral  propiietora,  who  are  then  to  be  Bammoned, 
and  the  court  determiitaa  whether,  nnder  all  tbe  circanwtanoea,  ha**  ought 
l«be  giTon  to  bvild  tfaa  dam.  If  given,  ihe  party  applying  la  laid  uadar  eet. 
tain  Condi  dom  fn  praTonting  Ihe  obatraction  of  Ibe  paaaage  forfidiaudaidi. 
nary  navigalioa,  and  conTenlant  croaaing  of  the  WBter.«o«ae,  aa  efaoald 
aBamtneet.  The  applicant,  npon  paying  the  datnagea  faaaed  to  the  partiea 
BBtlilad,  naay  proceed  to  eracl  hia  mill  and  dam.    9  Bnitii  Otit,  c  935. 
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cific,  and  adverse,  that  ie,  floder  a  claim  of  right*  witit 
the  implied  acquiescence  of  the  owner.*  The  time  of 
ei^yment  requisite  for  the  prescription  ia  deemed  to  be 
anioternipted,  when  it  is  continued  from  ancestor  to 
heir,  end  from  seller  to  buyer.  It  must  he  a  lawful 
cootinoation  from  one  peracm  to  another,  and 
any  *interraption  of  the  enjoyment  by  an  ad-  *444 
verse  claim  and  possessiou  destroys  the  prescrip- 
tion.<> 

The  cases  usually  say,  that  this  rigbl,  acquired  by 
twenty  years  undisturbed  and  uointerrupted  enjoyment 
of  an  easemoit,  ia  founded  on  the  presumption  of  a 
grant  or  release ;  and  if  so,  it  is  not  au  absolute  title,  \ 
but  one  that  ia  liable  to  be  rebutted  by  circumstances,  \ 
mad  ia  to  stand  good  until  the  presumption  of  title  be 
folly  and  fairly  destroyed.  This  was  the  doctrine  so 
late  as  the  cases  of  Campbell  v.  WUttm,'  and  ofLivett  v. 
Wiltam,*^  and  it  is  the  prevalent  language  in  the  books, 


Crentbaw  t.  Slate  Rint  Compuiy,  6  RnMfh,  S4S.  Tfacn  a  k  aimilar 
protiiion,  if  t  pemm,  dedfom  lo  baild  b  mill,  owni  Iha  Uad  only  on  oqb 
■id*  of  tfas  airaun.  1  Brntd  Ctit  •/  VirgiaU,  977.  iUnnd  Coit  ^ 
JtUtitippi,  1894,  p.  33G.  There  are  iiKtuM  proricioni  of  ■  timibr  nature 
in  QliaaB,  North  Girolina,  Alabama,  Slc,  relaliTa  lo  (he  erection  of  milb 
a>d  datDa  affscliDg  olber  riparian  ownen.  Bevittd  Lmet  if  /ffiwu,  edit. 
1CS3.  I  N.  C.  Btviud  Slatmtf,  1 837,  p.  490.  Am»'»  Aim.  Dig.  Sd  edit. 
99S.  AndiD  Indiana,  the  act  of  IS31  daclaraa  ninDie  regnlatioti*  reepeoliag 
griat-milli  and  millen.  Bo,  in  PsnnarlTania,  by  alatnle  of  Hafch  33, 1803, 
the  owner*  oflanda  adjoiiiuig  navipble  atrenint  of  water,  except  the  nTeia 
Detaware,  Lehigb  and  Schoylkill,  may  erect  dama  for  milla  and  olber  waler. 
worka,  and  uie  the  reqniaile  water  theretbr,  provided  they  do  not  obatmcter 
impede  the  narigation  of  the  atream,  or  prevent  the  Gah  from  pkNlnK  np  ihe 

■JBrMt«R,  Ilb.3.e.93.eee.  1.  A<rf.]ib.4c3e.BaF.l.  ai.JUtl.Ill.b- 
CW<  JTapalMa,  art  3299.  Sargent  v.  Btdlurd,  9  fiek.  951.  Rowland  t. 
Vtt,\h,\BaaeftS.C.Rtp.66.  Comingi.OovM.  16  IPmi£i'U,S31.  Col. 
liB  T.  Bnraalt,  17  WndtU,  664. 

a /iW(./wlna.lik9.<iL6.aM.  7,6.    Saii*Dt  V.  BaBtrd,  at^n. 

•  ZBue*lltf.9H. 

«  3  Biiig.  Stf.  lis. 
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^    '\*     English  and  Americao.*    But  some  of  the  latter  Eog- 
lieh  authorities  seem  to  give  to  this  presumption  the  men. 
unshaken  stability,  and  they  say  it  is  concInsiTe  evi- 
.  .  -V     dence  of  title.    In  TS/ler  v.  WiUc^on,^  where  the  whole 
^  Vj         1^^  <>Q  ^e  subject  is  stated  with  learning,  precision 
S  -W         and  force,  the  presumption  is  even  made  to  be  one  jvru 
\^     \etde  Jure,  and  to  go  to  the  extinguishment  of  the  right 
M  ^         in  varioas  ways,  as  well  as  by  grant.    The  operation 
of  the  presumption,  founded  oq  the  fact  of  the  uninter- 
rupted enjoyment  of  the  easement  for  twen^  years,  is 
said  to  exist,  notwithstanding  personal  disabilities  of 
^^  particular   proprietors    might    have    intervenedi    and 

where,  in  the  ordinary  course  of  proceedings,  grants 
would  not  be  presumed.' 

The  nature  and  extent  of  the  right  acquired  by  prior 
occupancy  of  a  running  stream,  becomes  frequently  an 
important  and  vexatious  question  between  diSer- 
*446  en t  riparian  proprietors.  *If  I  am  the  first  person 
who  applies  the  water  of  a  nmning  stream  to  the 
purpose  of  irrigation,  or  of  a  mill,  I  cannot  afterwards 
be  lawMly  disturbed  in  any  essential  degree,  in  the  exer- 
cise of  my  right,  though  I  may  not  have  enjoyed  it  for 
twenty  years,  provided  the  water  be  used  by  me  in  such 
a  reasonable  manner  as  not  to  divert  the  natural  coarse 
of  the  stream  from  the  lands  bektw,  er  essentially  to 
destroy  the  same  use  of  it  as  it  naturally  flowed  over  the 
lands  of  the  proprietors  above  and  below  me.^    Prior 


*  A  plea  of  an  euenMiii  anjoyed  for  SO  rsara  nndar  the  anMte  of  3  lai 
3  Wm.  IV^  mnit  tuts  that  lb*  enjoTmeni  wit  had  m  ■/  righL  HoUbrd  t. 
Hankinaon,  5  AdoL  f  EUit.  N.  S.  584. 

k  i  Maim,  397. 

*  No  prsacriptioD  can  gin  ■  tide  to  land  of  whish  nton  cartain  endanM 
aar  b«  had.  It  onlr  applici  to  iDcorporsal  bendJtamanta,  or  kt  wbai  liaa 
in  gnat.    Wilkioaon  t.  Frond,  11  itfMaMi  4-  WtMif,S3. 

*  Piatt  T.  JaboBon,  16  JoAm.  Btp.  318.    la  Hatch  y.  Dwight,  17  Mtt. 
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occupancy  flhort  of  "ihe  statute  term  of  prescrip- 
tion, and  without  consent  or  grant)  wilt  not  con- 
fer any  exclusive  rigbt,  as  between  different  riparian 
proprietors,  to  the  use  of  a  running  stream.*  If,  bow- 
erer,  the  prior  occupant  has  enjoyed  the  use  of  water 
in  any  particular  mode  for  twenty  years,  so  as  to  have 
acquired  a  title  by  prescription,  he  ia,  in  that  case, 
entitled  to  remain  undisturbed  iq  his  possession,  in  the 
mode,  and  to  the  extent  commensurate  with  the  right 
as  it  has  been  acquired  and  defined  by  enjoyment> 
But  if  the  prior  use  of  the  stream  should  have  been 
materially  altered  within  the  twenty  years,  to  the  injury 
or  annoyance  of  any  adjoining  occupant,  who  had,  in 
the  mean  time,  possessed  himself  of  the  use  of  the 
water,  the  title  by  prescription  would  be  wanting  as  to 


Btp.  989,  tbe  Ch.  J.  weol  befond  ih«  doctrine  in  the  nil,  for  he  Mud,  Ihat 
tbfl  Gnl  oocapBDl  of  >  mitl-iile,  by  erecting  *  dim  end  mill,  bid  m  right  10 
tratar  inficient  to  woik  bii  wheels,  sTcn  if  it  ifaoald  reader  nteleia  the 
privilege  of  uy  one  aboTe  or  below  npon  tlie  aame  eireiin.  If  the  ri^t  of 
prior  occupancy,  ia  tbe  uae  (tated,  did  aoi  go  thne  far,  the  water  priTilege 
would  aeem  to  be  rsadersd  wholly  uaelsH  for  mill  poipoeei  to  all  parties. 
A  laora  limited  rale  wai  laid  down  in  Hartia  t.  Bigelow,  9  Aikenif  Vtr- 
naal  B£f.  184 ;  for  it  waa  tbere  held,  that  a  mete  prior  ocoapaacy  of  a  mn- 
niog  Kream  by  a  mill,  did  not  prerent  aoolhar  penon  from  tuiDg  the  atake 
water  above,  on  tbe  aame  iiream,  in  a  pradent  way,  noleaa  the  mill  below 
bad  been  erected  and  the  water  used  for  it  more  than  fifteen  yeara,  beiag 
the  period  of  limitatioa.  Tlte  eonrt  Baid,  that  the  common  law  on  thii  point 
was  not  applicable  in  Vermont,  ai  it  would  go  to  allow  the  peiaon  who 
erected  the  fittt  niill  on  a  amall  itream  to  control  and  defeat  all  mill  privi- 
leges on  the  lame  itieam  above  him.  So,  in  Antbony  v.  Lapham,  S  Fiek. 
ITS,  it  wta  declared,  that  the  owner  ofland,  throng^  which  a  natural  atream 
Aowt,  nay  naa  it  for  watering  hia  cattle  or  irrigaiing  hia  land,  but  he  magt 
uae  it  in  the  latter  way  lo  si  to  do  the  lent  poanble  injntr  to  hi*  naigbboDr 
below,  and  he  mnai  reinni  the  eaiplue  ixM  die  naiaral  ehanitel. 

<  Tyler  T.  Wilkinson,  4  Mmtn,  401, 409. 

k  Sanndera  v.  Newman,  I  Btnwa.  ^  Aid.  358.  Tan  Bergen  v.  Vm  Ber- 
gen, 3  Jokm.  Ck.  Btp.  983.    Sherwood  v.  Ban,  4  Dif  Etf.  344. 
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such  "alteratioDs,  and  they  would  be  aolawful,  and, 
CDDseqaently,  a  groand  of  action.* 

(S.)  The  elemeats  of  air  and  ligit  are  rights  or  inci- 
dents  attached  to  the  enjoyment  of  real  estate,  aad  the 
law  gives  weight  and  effect  to  the  first  appropriation  of 
them.  They  may  be  classed  under  the  head  of  inccff- 
poreal  hereditaments,  and  the  Roman  law  considered 
things  of  this  kind,  consistmg  in  rights  and  privileges, 
as  Tet  incoTporaUi,''  If  I  build  my  house  close  to  my 
neighbour's  wall,  I  cannot  compel  him  to  demolish  it, 
though  it  may  obstruct  my  light,  for  the  first  occupancy 
is  in  him.  On  the  other  band,  the  owner  of  a  house 
will  be  restrained  by  iq'unction,  and  be  liatde  to  an 
action  upon  the  case,  if  he  makes  any  erections  or  im- 
provements so  as  to  obBtruct  the  aMciemt  lights  of  an 
adjoining  house.  The  lights  must  be  ancient  to  entitle 
them  to  this  special  protection;  and  it  would  seem, 
fix>m  the  opinion  of  the  judges  in  Bury  v.  Pope,o  that 
lights  of  thirty  or  forQr  years  standing  were  not  deemed 
ancient  within  the  purview  of  the  old  rule  on  the  sub- 
ject. There  was  no  doubt,  as  early  as  the  English 
revolution,  that  window  lights  which  had  become  estab- 
lished by  the  legal  time  of  prescription,  were  entitled 
to  be  protected  against  obstruclions.<<  In  modem  times 
the  period  of  prescription  or  limitation  has  been  short- 
ened, and  the  uninterrupted  and  exclusive  enjoyment 
of  window  lights  for  twenty  years,  has  been  held  to  be 
sufficient  to  raise  a  presumption  of  title  to  the  unob- 


>  Qoodrich  T.  Katpp.  H.  S.  mm,  deeMed  in  tba  Sapreme  Coml  of  N«w. 
yocfc,ia3S. 

k  Jiuf.9.3. 

•  a*.  BUk.  1I& 

«  ViUon  t.  Bell,  1  Stw.  7.  P>lauir  t.  FIiIcImt,  t  Ln.  1S3.  AMrad^ 
MW,9Cb.58. 


n,gti7cd3yG00glc 


Lee.Ln.]  OF  REAL  PROPERTY.  443 

stracted  enjc^oient  of  that  protection.*  In  Daniel  r. 
North,*>  it  was  coosidered  as  settled  law,  that  twen^ 
years  quiet  and  uninterrupted  possession  of  window 
lights  was  sufficient  ground  for  a  jury  to  presume  a 
grant  or  covenant,  provided  there  was  evidence  that 
the  owner  or  landlord  (and  not  the  tenant  merely)  of  the 
opposite  premises  had  know^ledge  daring  the  twenty 
years  of  the  fact.  The  right  so  acquired  is  not  absolnte, 
but  prima  facie  evidence  only  of  right,  and  it  is  liable  to 
be  rebutted  and  destroyed  by  proof  to  the  contrary,  and 
H  is  likewise  subject  to  qualifications.  Thus  ancient 
iigbts  are  entitled  to  protection  as  such,  in  the  precise 
mode,  and  to  the  extent  enjoyed  during  the  period  which 
gave  them  the  claim  to  be  ancient  tights,  and  no  fur- 
ther.«  Nor  can  a  person  sustain  a  claim  to  an  ancient 
window  light,  in  derogation  of  his  own  grant  of  the  eid- 
jointng  gronnd,  without  reservation." 

This  doctrine  of  ancient  lights,  or,  in  the  language  of 
the  writers  on  the  civil  law,  borrowed  from  the  law  it- 


•Wilmol,!.,  1761,)nU*riii.  Prica,A|hD(f.636.3dediL  B.C.  WO. 
lion'  Sntnd.  Btf.  toL iL  17&, note  %.h.e.  Dvwin  t.  UpUn,  WOiiamt, 
note  ikii.  3  Ttnu,  159,  ciied  by  BuUer,  J.  B*ek  «.  3lacr,  2  AunvU,  131. 
Manier  t.  Myara  &  Johat,  4  B.  MMiret,  530,  331. 

k  II  Emtt't  Rip.  371. 

•  MwiiD  V.  Gobi*,  1  Omfb.  jr.  P.  lUp.  390. 

*  PalmeT  t.  Fletcher,  Mfra.  Coi  t.  Hittliam,  1  Vtnt.  337.  Holt,  Ch. 
J.,  in  Roawell  T.  frfot,  6  Mad.  IIG.  Crotopton  t.  Ricborda,  1  Price,  37. 
Story  T.  Odin,  13  Miut,  Rtp.  157.  Her  will  the  nnking  aod  eDJoying  win- 
do*  liflita  for  tweoty  yean  cenelnde  the  wtjaioinc  aeigfabour  and  prevent 
lum  from  building  np  agtiaat  eueh  lighta,  nnleaa  iheie  be  evidence  of  hit 
kiiowl«de«of  ibefaeteofficieDt  topresamesgnnt.  A  tenant  in  poMeaeion 
daring  the  time  ia  not  auffieient  of  itself  to  raise  the  preintnptiaa,  for  ha 
might  hevg  baen  indifiereat  la  (he  encroachment.  Daniel  t.  North,  11  BatTi 
B.  3T3.  By  the  cnatom  of  ibe  city  of  London,  a  man  may  buiid  to  any 
height,  upon  ancient  foaiidsiians,  alihough  he  darkens  fate  neighbour's  ligha 
thereby,  pronidsd  all  the  fonr  walla  belong  to  him.  A  rerenioner  may  n- 
eover  for  obaincting  ancient  lights,  to  the  injury  of  his  revenionaryiuieresi. 
BhwlweU  T.  Hntebtnson,  3  Ctn.  ^  Pwyn*,  615. 
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self,  of"  servitudes  of  lights  or  prospect"  attached  to  es- 
tates, is  laid  down  with  great  precision  in  the  Pandects, 
and  in  the  codes  of  those  modem  nations  'which  have 
made  the  civil  law  the  basis  of  their  muiiicipal  law  ;* 
and  it  is  evidence  of  much  civilization  and  refinement 
in  the  modifications  of  property.  But  the  doctrine  is 
not  much  relished  in  this  country,  owing  to  the  rapid 
changes  and  improvements  in  our  cities  and  villages. 
A  prescriptive  right,  springing  up  under  the  narrow 
limitation  in  the  English  law,  to  prevent  obstructions  to 
window  lights,  and  views,  and  prospects,  or,  on  the 
other  hiuid,  to  protect  a  house  or  garden  from  being 
looked  in  upon  by  a  neighbour,  would  afiect  essentially 
the  value  of  vacant  lots,  or  of  lots  with  feeble  and  low 
buildings  upon  them.''  It  was  admitted,  in  Makan  v, 
Brou)tt,«  that  a  man  might  open  a  window  in  bis  own 
house  overlooking  the  privacy  of  B.,  and  unless  the 
right  to  the  window  light  had  been  secured  by  giant, 
acquiescence  or  otherwise,  the  only  remedy  for  B. 
would  be  the  erection,  on  his  own  soil,  of  an  obstruc- 
tion opposite  the  ofiensive  window,  and  in  that  way 
shut  out  the  light.  At  length  the  Bupreme  Court  of 
New-York,  in  ParJcer  v.  Fooie,*  went  so  far  as  to  declare 
that  the  modern  English  doctrine,  on  the  subject  of 
lights,  was  an  anomaly  in  the  law,  and  not  applicable 
to  the  condition  of  the  cities  and  villages  in  this  coun- 
try. The  injury  resulting  from  window  views  was 
deemed  rather  speculative,  and  not  analogous  to  the 
case    of   ways,    commons,  markets,    water-courses, 


■  Tide  K^n,  p.  436,  n.  a. 

k  The  Eofiiah  law  doei  not  recogaiM  ■  Mfritade  of  ma 
bj  expreia  grani  or  coTeoanL  Aldrad'a  csm,  9  Cb.  58. 
Panwtrden  t.  Ching,  JUm.  ^  MaL  409. 

•  13  Wtnd^,  361. 

«19  irmdtU,309. 
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&c.,  where  the  iojuiy  was  direct,  palpable  and  mate- 
rial ;  aad  the  same  rule  of  presumption  ought  not  to 
apply  to  two  classes  of  cases  so  essentially  difierent 
Though  this  incorporeal  serritude  of  light  is  familiar  to 
the  laws  of  all  cirilized  nations,  and  is,  under  due  regu- 
lations, a  very  valuable  incident  to  the  enjoyment  of 
property,  there  does  not  seem  to  be  any  well  founded 
objection  to  the  decision  in  tbe  case  last  referred  to,  so 
far  as  it  goes  to  declare  that  the  enjoyment  of  the  ease- 
ment  must  be  uninterrupted  for  tbe  period  of  twenty 
years,  and  under  a  claim  or  assertibn  of  right,  and 
with  tbe  knowledge  and  acquiescence  of  the  owner; 
and  that  tbe  presumption  of  right,  under  these  circum- 
stances, is  not  an  absolute  bar,  and  conclusive,  but 
it  may  be  explained  and  repelled,  and  is  only  a 
matter  of  evidence  for  a  jury  to  infer  the  right." 

(3.)  The  right  to  tbe  enjoyment  of  free  and  pure  air, 
as  incident  to  the  estate,  is  likewise  udder  tbe  protec- 
tion of  the  law.  If,  therefore,  any  thing  offensive  be 
erected  so  near  the  house  of  another,  as  to  corrupt  or 
pollute  the  air,  it  becomes  a  nuisance,  and  an  action 
lies  for  the  injury.  On  the  other  hand,  if  a  tan-yard, 
for  instance,  renders  tbe  air  of  tbe  house  and  garden, 
subsequently  established,  adjoining  it,  less  pleasetnt  and 
salubrious,  tbe  nuisance  is  remediless  as  to  the  person 
who  voluntarily  plants  himself  near  it.** 


■  Tbs  Court  or  Appeits  in  Snulb  Csralinu,  in  ibe  ciac  of  M'Crauljr  v. 
ThonUDD,  I  Dudlty't  Law  BndBquiti/  Eeperti,  131,  held,  that  >n  Kclionon 
ihe  cue  in;  for  obilnicting  the  air  and  light  of  iba  plaiatiff*!  wtndowi,  which 
lie  bad  tbe  nainlemipted  enjoyment  of  as  an  eaiement  by  the  preicripliTe 
right  of  Iwentr  years  and  upwardi.  It  is  a  reainDBble  ligbl,  eontribuling  to 
iba  comfort  and  value  of  a  person's  babitatioa.  So  tbe  Court  of  Chuicerjr 
will,  by  injunction,  in  a  proper  case,  prerent  the  obstinclion  of  light  enjoyed 
for  twenty  years.    Robeaon  v.  Filtengar,  1  Grsm'»  N.  J.  Ck.  S.  57. 

*  a  Blaekt.  Com.  iOa,  ids.  Cim.Dig.MuAelionup»nlhiCairfaTmNMi. 
Miu*.  A.  C.    Rel  T.  CnM9,  2  Can;  j-  Payne,  483.    See  rapra,  p.  441.  n.  a. 

Voi„  III.  41 
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9.  Eatanenta  hat  bg  abandonment. 

A  right  acquired  by  use  may,  however,  be  lost  by 
oon-DSer ;  and  an  absolute  discontianance  of  the  use  for 
twenty  yeara,  affords  a  presumption  of  the  extinguisb- 
meot  of  the  right  in  favour  of  some  other  adverse  right.' 
As  an  enjoyment  for  twenty  yeara  ia  necessary  to 
found  a  presumption  of  a  grant,  the  general  rule  is,  that 
there  must  be  a  similar  non-user  to  raise  the  presump- 
tioa  of  a  release.  The  mere  non-user  of  an  easement, 
fM-  twenty  years,  will  afford  a  presumption  of  a  release 
or  extinguishment,  but  not  a  very  strong  one,  in  a  case 
unaided  by  circumstances;  but  if  there  has  been,  in 
the  mean  time,  some  act  done  by  the  owner  of  the  land 
charged  with  the  easement)  inconsistent  with,  or  ad- 
verse to  the  existence  of  the  right,  a  release  or  extin- 
guishment of  the  right  will  be  presumed.)*     The  doctrine 

MS.  D.  d.  Sea  furtbor  ai  to  nainDCss  duInrbiiiK  the  righlful  Biqartmnt  of 
esHmenb,  Sir  Wm.  Jent*,  392.  Doddtidge,  J.,  in  Joaea  t.  Powell,  fmlmtr, 
536.  QEoL  Abr.,  Numnt,  G.  pi.  1.8,9.  Boweiy.Eiil,lBing.N.C.Stp. 
54G.  Hall  T.  Swift,  G&nfl,  167.  Gal*  ^  WkatUyea  GB»itt«iK,39S,396. 
It  ia  aaid  b;  ifae  Gbanceltor,  in  Catlin  t.  Valentine,  9  Paig^t  R.  575,  that 
a  alaughter-houie  in  a  city  ia  prima  faeit  a  Duisince  to  the  neighbanttiood, 
and  that  it  was  not  roquiaite  lo  conilitule  a  aujaance  that  the  noziooa  buii- 
neaa  should  endanger  the  health  of  the  neighbourhood.  It  ia  aafficient  if  it 
be  offenaive  to  Iha  genaea,  and  renderi  the  eDjojmeni  of  life  ibera  unconi- 
fortable. 

The  remcdiea  for  dielurhajtca  in  the  rightful  etuoTtoent  of  an  eaaemenl, 
ere,  1.  Bf  ul  of  the  party ;  for  the  injared  party  may  enter  upon  another*! 
land  and  abate  the  nuiaance.  9.  By  ocdon  at  law.  3.  By  anil  in  equity. 
See  Gait  4-  Whatltf  m  Ea»emenU,  pnrt  4,  c.  9. 

>  Freacott  t.  Fhillipa,  decided  in  1797,  and  reported  in  3  Emm'  PatkUr, 
13G.  LawrencG  t.  Obee,  3  Cmnjih.  Sep.  514.  Bnoion  laid  down  the  aams 
principle,  that  incorporeal  rights  acqnired  b;  dm  maj  be  equally  loet  by  di*. 
Bie.  Lib.  4.  Di  Mtita  nont  dUmitina,  c.  38.  sec.  3.  Coming  *.  Goald, 
16  WtnitU,S31.  Thialaaicaae  coniaJDaafiillatidleanied  TiewoTitwIaw 
OB  the  aDbjeci. 

t  See  the  reaaoning  of  Sir  William  D.  Enna,  ia  GvaH^  PMitr,  loL  ii. 
136.  Ia  the  caae  of  Wright  v.  Freeman,  5  Harr,  ^  J»lait.  477,  a  preminp. 
lion  of  extingaiahmanl  by  non-naer,  of  a  right  of  way  for  twenty  yeara,  waa 
held  to  be  ndtninible,  but  it  waa  fortified  in  that  caae  by  acta  of  the  partr, 
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of  the  civil  law  was,  that  a  servitude  was  presumed  to 
have  been  released  or  renounced,  when  the  owner  of 
the  estate  to  which  it  was  due  permitted  the  owner  of 
the  estate  charged  wit'h  it  to  erect  such  works  on  it,  as 
a  wall,  for  instance,  which  naturally  and  necessarilj 
hindered  the  exercise  of  the  right,  and  operated  to  an- 
nihilate it.  The  mere  sufferance  of  works  to  be 
erected,  repugnant  to  the  'enjoyment  of  the  ser-  "449 
vitude,  would  not  raise  the  presumption  of  a  re- 
lease, nnlees  the  sufferance  continued  for  a  time  requi- 
site to  establish  a  prescription ;  or  the  works  were  of  a 
permanent  and  solid  kind,  such  as  edifices  and  walls, 
and  presented  an  absolute  obstacle  to  eveiy  kind  of  en- 
joyment of  the  easement.  There  must  be  a  total  cessa- 
tion of  the  exercise  of  the  right  to  the  servitude,  during 
the  entire  time  necessary  to  raise  the  presumpUon  of 
extinguishment,  or  there  must  have  been  some  perma- 
nent obstacle  permitted  to  be  raised  against  it,  and 
'  which  absolutely  destroyed  its  exercise.*    If  the  act 


uid  ihesB  BCtB  were  rolied  oa  by  tha  conn.  Mr.  JoBliee  Sloiy,  ia  Tfler  t. 
Will[i)i90D,  says,  ihal  itie  proprietors  of  StrgeanCi  irincli  were  enlilUd  lo 
■o  much,  Bnd  no  more  of  the  water  of  the  liver,  us  had  been  accuBtomed  for 
IweDly  yean  to  flow  throngb  their  trench,  to  and  from  their  mills,  whether 
aelually  used  or  necsasaiy  for  the  millB,  or  not.  See,  alia.  White  t.  Craw- 
ford, 10  Xiui.  Etp.  IB3.  In  Arnold  t.  SleTsna,  34  Pick.  R  106,  the  coHtl 
protected  an  easement  so  for  against  the  presumption  of  abandonment,  as  to 
hold,  that  the  mere  neglect  of  the  gnntee  for  forty  rean  to  exeiciie  Ibe 
tifhl  10  dig  ore  in  the  land  of  another,  wonld  not  exlioguish  the  right,  when 
there  was  no  act  of  adtwrH  enjoyment  on  the  pan  of  (he  owner  of  the  land. 
lo  10  Pick.  S.  310,  Emenon  v.  Wi]ey,il  was  held,  that  a  right  of  way  is  not 
lost  by  non-user  for  less  than  twenty  jrears ;  and  in  Yeakle  v.  Nace,  S  Wiar. 
ti>n'»S.  133,  that  iwenty.one  years  adverae  occupation  eilinguiiheiiL 

»  Dig.  a  6.  5.  Fort.  Cob.  wI  Fmi.,  iib.  8.  lit.  6.  aec.  5.  7.  Touilier'e 
Droit  CinU  Franfait,  lome  iii.  n.  573.  Seperlaire  dt  JuHtpnidtnet,  par 
Xtrlin,  lit.  Servitude,  c.  30.  aec.  6.  c.  33.  Toullier  says,  that  (he  article  &r. 
mtuie,  in  the  Repertoire,  is  composed  with  gresi  care.  Civil  Codea/  Loaii- 
i«iM,  art.815,  816.  Haighl  v.  Pioprieiara  of  (be  Mortis  Aqueduct,  4  JTaek, 
Cir.  Sep.  601.    In  Dyer  t.  Sanfoid,  9  Metcalf,  395,  some  nice  quettions  re. 
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whicb  preveDts  the  servitude  be  incompatible  with  the 
nature  or  exercise  of  it,  and  be  by  the  party  to  whom 
the  servitude  is  doe,  it  is  sufficient  to  extinguish  it ; 
and  if  it  be  extinguished  for  a  moment,  it  is  gone  for 
ever.* 

Uni^  of  possession  of  the  estate  to  which  an  ease- 
ment is  attached,  and  of  the  estate  which  the  easement 
encumbers,  is,  in  efiect,  an  extinguishment  of  the  ease- 
ment. But  this  does  not  apply  to  a  way  of  necessity ; 
and  though  it  be  suspended  by  the  unity  of  possession, 
it  revives  by  necessary  implication,  when  the  possession 
is  again  3evered.i>  Nor  is  a  water-course  extinguished 
by  uni^  of  possession,  and  this  from  the  necessity  of  the 
case,  and  the  nature  of  tbe  subject.  This  was  setded 
after  a  very  elaborate  discussion,  in  Surrey  v.  Piggott," 
and  that  case  was  accurately  examined  and  deliberately 
confirmed,  in  all  its  parts,  in  Hazard  v.  Robituon.    But 


■pActiog  essemiDlB  were  dUcusMd,  ind  it  wu  laid  down  tl»t  id  nasmant 
ooald  not  be  aitingiiiahed  ot  nnouacad  bj  a  paiol  agreement  beiwEea  tha 
ovner  of  ibedominaniBDd  the  aerrisiit  lenement,  but  the  owner  of  tbe  domi- 
nant leneiDeDt  may  maice  such  ehangaain  iheDee  and  conditian  of  tbe  eatate 
UI4) amount  loan  abaudonmeni.  So, an eiecnied  tieenae  maj <^nte  aian 
abandonment  to  tbeeiieniofit. 

•  Tajlor  V.  Hampdon,  4  M'CoriPi  Ftp.  9G.  The  alatute  of  3  aad3  Wiliiaa 
IV.  c.  71,  declared,  thit  no  claim  to  anf  wajr  or  other  Bueme^^  or  to  any 
irater-couiae,  or  the  i»e  of  an;  water,  ahould  be  defeated  by  ahowint  the 
eommencemenl  of  the  right  or  neer  t,l  %oj  lime  prior  to  twenty  jeara  enjoy, 
ment ;  and  after  foriy  yean  tbe  right  tbonld  be  deemed  abaoJate.  So,  a 
claim  to  (he  uee  of  light,  enjoyed  for  twenty  yeara  without  intemptioD. 
abould  be  deemed  abeolnte.  Flight  v.  Thomaa,  It  Adalpk.  ^  EUU,  688. 
The  better  doctrine  would  seem  to  be,  that  tbe  mere  intemittenee  of  the 
iwer  of  an  eiaement,  nnlen  accoti^nied  by  lome  etidant  intention  to  re. 
nouDCO  the  lighti  doea  not  amount  to  an  abandonment.  So,  acta  of  intar- 
raption  muai  be  known  and  acquieioed  in  id  raiae  the  preaompiton  of  haTinf 
lenouDced  the  right    GaU  and  WAallig  en  Eattmtmtt,  360 — 383. 

k  I  Snutd.  Stp,  333.  nolo  6.  Story,  J.,  in  Haiari  r.  RobioMD,  3  JUami'* 
Btr.  376. 

8  BiOfl.  Stp.  339.    Fofkam't  Stf.  166. 
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the  use  of  water,  in  a  particular  way,  by  means 
of  an  •aqueduct,  may  be  extinguished  by  the  "450 
unity  of  possession,  and  title  of  both  the  parcels 
of  land  connected  with  the  easement;  and  if  the  ad- 
verse enjoyment  of  an  easement  be  extinguished,  within 
the  period  of  prescription,  by  the  unity  of  title,  and 
the  lend  which  possesses  the  easement  be  shortly  there- 
after separated  again  from  the  land  charged  with  the 
easement,  by  a  reconveyance,  the  right  to  be  acquired 
by  user  must  commence  de  novo  from  the  last  period.' 
Aa  to  light  and  air,  the  right  to  them  is  eicquired 
hy  mere  occupemcy,  and  will  continue  so  long  only  as 
the  party  continues  the  enjoyment,  or  shows  an  inten- 
tion to  continue  it.  A  person  may  lose  a  ri^t  to  ancient 
lights  by  abandonment  of  them,  within  a  less  period 
than  twenty  years,  if  he  indicates  an  intention,  when 
he  relinquishes  ihe  enjoyment  of  diem,  as  by  building 
a  blank  wall  to  his  house,  never  to  resume  it.ii  It  is  the 
modern  doctrine,  that  the  ceasing  to  enjoy  such  an  ease- 
ment, acquired  by  occupancy,  will  destroy  the  ri^i, 
provided  the  dbcontinuance  be  absolute  and  decisive, 
and  unaccompanied  with  any  intention  to  resume  it 
within  a  reasonable  time  ;  aod  it  is  a  wholesome  and 
wise  qualification  of  the  rule,  considering  the  extensive 
and  rapid  improvements  that  are  every  where  making 
upon  real  property." 

10.  EatemenU  lost  hg  d^ication  to  the  ptiblic. 
Dedications  of  land  for  public  purposes,  as  for  chari- 

•  MtnniDg  *.  Smith,  6  Cnn.  Btp.  389. 

•  Moore  t.  Riwbod,  8  fianw.  4-  Onm.  333.  TiadiU,  Ch.  J.,  in  Ufpna 
T.  Joge,  7  BinghfM,  693. 8.  P.  It  wu  hold,  In  Moore  v.  Rbwmd,  that  lb* 
light  to  incieat  llghti  may  be  detested  uader  an  implied  Bbaiidoatiiant, 
though  it  wu  doubled  vheiber  it  would  have  ihet  effect  on  e  right  of  way  dr 
commoD ;  end  a  dieiinction  wu  taken  hjr  Litlledele,  J.,  belween  preacriptin 
righu  10  be  enjoyed  opon  the  property  of  the  piny  hintelf,  aod  thoee  Vt  be 
eseroiaed  apon  the  land  of  another. 
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table  and  religious  usea,  and  for  public  highways  aad 
village  squares,  enure  as  grantS)  and  may  be  valid,  wi^~ 
out  any  specific  grantee  in  ate  at  the  time,  to  whom  the 
fee  could  be  conveyed.*  And  if  a  street  be  designated 
by  public  commissioners,  duly  authorized,  as  passing 
over  certain  lands,  and  the  owner  subsequently  conveys 
part  of  the  land  lots,  bounding  them  on  ntch  a  street,  this 
is  held  to  be  a  dedieatioo  of  the  land,  over  which  the 
street  passes,  to  the  public  use,  and  on  opening  the 
street,  the  purchaser  can  only  obtain  a  nominal  sum  as 
8  compensation  for  the  fee.i>  But  it  has  been  an  unset- 
tled question  what  length  of  time  was  requisite  to  create 
the  presumption  of  a  valid  dedication  of  a  highway  to 
the  public.  It  seems  to  be  agreed  that  some  portion  of 
time  is  necessary  to  establish  a  presumptive  dedication 
of  it.    Thus,  in  the  case  of  The  Tnutees  o/Rugby  Cha- 

'  Town  of  PawlsL  t.  Clark,  9  Cranch,  393.  Cii;  of  CinciiiiiBli  v.  WUie, 
6  Ptteri' U.  S.  Sep.  i3l.  Brown  t.  Minning,  GOAio  £(j).  303.  Waleitown 
V.  Cow«n,  4  Faige,  410.  Hobbs  t.  LoweU,  19  FUk  E.  405.  In  ihia  1«U 
Caae,  tha  affsct  of  (he  dedicatiaa  of  a  fairway  in  the  public  wu  elaboralelf 
dwcitawdiamlitwu  bald  ihal  ■  kigliwa;  may  be  to  MUbiiahcd  bjr  (heownar 
of  ihc  soli,  wilh  an  aneoi  on  the  part  nf  ihs  public.  In  Oowen  t.  Fhit.  Ex. 
Co.  5  Watu  ^  Serg.  143,  Ch.  J.  Gibton  meed  this  moitra,  sad  wbid 
he  termed  aaonuiloiii  doctrine  of  dedication  to  public  u*e,  or  of  a  graat  to 
tho  puUis  withoat  tba  taterrenlion  of  a  trualee,  up  to  the  caaa  of  Res  t. 
Hndion,  Sir.  909,  in  the  year  1733. 

t  Id  ifae  mallet  of  Thittr-aeoand-atreet,  19  WndtU,  188.  Matter  of 
'niirtr-ninthjlreat,  N.  T.  1  HiWt  E.  191.  In  thk  last  caae  il  ma  held,  dial 
where  a  deed  boimda  the  grantee  hj  a  tireet  deaignaled  on  the  CoiDmii- 
■ioner^  map,  he  dedicalea  the  land  in  the  aite  of  ifae  atreeltothe  public  uh  ; 
mi  this  i(  the  concluaioD  whether  tbe  potebtMr  be  bound  by  the  crntn  of 
the  Btreet,  or  tht  ndt  of  it.  In  die  cam  of  Fearaall  t.  Poat,  90  Wendttt, 
119 — 137,  Mr.  Intlice  Gowen  leamedlr  and  ably  diacuaaed  the  aubjeel ;  and 
he  coniidered  the  doetriiM  te  be  nther  notel  and  anomalooa,  that  a  giant, 
either  in  religion*  or  other  caaeo,  conld  be  good,  when  then  waa  no  peraon 
in  axiatence  capable  of  taking  any  thing  under  it  He  held,  alio,  that  itii. 
caiiani  of  landa  or  eaMmenia  lo  ihe  public,  were  to  be  confined  to  common 
highwaji,  etreeta  and  aquaree,  and  that  all  other  eaaementa  were  founded  on 
the  preaamplion  of  a  grant  belveen  competent  parliea.  This  caae  waa  afier- 
warda  affirmed  on  error.    33  WmideU,  43& 
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rity  T.  Merryteeather,  before  Lord  Kenyon,  at  the  Lon- 
don sittings,*  eight  years  free  use  of  a  way  by  the  public, 
with  permission  of  the  owner,  was  deemed  quite  suffi- 
cient time  for  presuming  a  derelictioD  of  the  way  to  the 
public ;  and  Lord  Kenyon  referred  to  a  case  in  which 
six  years  bad  been  held  sufficient.  This  decision 
*has  been  much  questioned  in  subsequent  cases.  *4&1 
In  Woodyer  v.  Haddm,*>  the  language  of  the  court 
was,  that  time  was  a.  material  ingredient  in  tbe  founda- 
tion of  the  presumption.  In  that  case,  nineteen  years 
use  of  a  street  for  a  public  highway  was  beld  not  to  be 
clear  and  decisive,  and  therefore  not  sufficient  evidence 
of  a  dedication  of  it  to  the  public.  Again,  in  Wood  v. 
Veal,"  it  was  adjudged,  that  no  dedication  of  a  high- 
way to  the  public,  by  a  tenant  for  years,  though  it  were 
for  ninety-nine  years,  or  by  any  other  person  except 
the  owner  of  the  fee,  would  be  binding  upon  such 
owner ;  and  it  was  intimated  by  Lord  Tenterden,  that 
during  the  progress  of  the  requisite  tim^,  the  highway 
ought  to  have  been  used  as  a  thoroughfare.  The  true 
principle  on  the  subject,  to  be  deduced  from  the  autho- 
rities, I  apprehend  to  be,  that  if  there  be  no  other  evi- 
dence of  a  grant  or  dedicadon,  than  tbe  presumptton 
arising  from  the  fact  of  acquiescence  on  the  part  of  the 
owner,  in  the  free  use  and  enjoyment  of  tbe  way  as  a 
public  road,  the  period  of  twenty  years,  applicable  to 
incorporeal  rights,  would  be  required,  as  being  the  usual 
and  analogous  period  of  limitation.  But  if  there  were 
clear,  unequivocal  and  decisive  acts  of  tbe  owner, 
amounting  to  an  explicit  manifestation  of  his  will  to 
make  a  permanent  abandonment  and  dedication  of  the 
land,  those  acts  would  be  sufficient  to  establish  the 


•  11  £■«<,  3T5.  note. 

>  5  Tamlim,  195.  •  5  Barm.  ^  Aid.  454. 
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dedicatioD,  within  any  intermediate  period  and  without 
any  deed  or  other  writing.'    In  Hatch  v.  Dwighi,^  it 


■  See,  ruriher,  Rsx  v.  Llofd,  1  Canii6.  S60.  Laibbridgs  v.  Winler,  ibid. 
363.  now.  Rex  v.  Inhabiienta  of  Si.  Benedict,  i  Bamte.  f  Aid.  447.  Jir- 
TO  T.  Dean,  3  Bing.  447.  Woolard  v.  M'Cnllougb.  1  IrtdtWt  N.  C.  Stf. 
433.  Cil7  Council  t.  Larufetle,  18  Zohu.  H.  386.  Hutiler  t.  Trusleee  of 
Sukdy  Hill,  n  IfiU,  N.  T.  Bip.  407.  See,  ilao,  tupra,  p.  438.  In  Pritchard 
*.  Alkioaon,  4  N.  H.  Stp.  1,  mTenleen  yean  were,  in  thai  case,  deemed  to 
be  a  lafficient  period.  State  t,  Catlin,  3  Vemunt  Eep.  530,  S.  P.  In  iha 
can  of  State  v.  Traak,  6  ibid.  355,  il  vbb  held,  thai  if  land  be  laid  odI  at 
a  public  comnion  for  Ibe  purpoae  of  a  court  house,  and  ifae  public  acquire 
on  intereBl  in  it  ai  incli,  it  ia  deemed  a  dedication  to  ibe  public  n(e,  and  it 
cannot  be  lecUimed,  Ibougbthe  uaebediacontinued.  Butaeecvxlra.npra. 
p.  433.  nolo.  In  ibe  case  of  New.Orleana  v.  Tbe  United  States,  10  PiUre 
IT.  S.  Srp.  GG3,  in  which  tbe  doctrine  of  dedicilion  of  propertj'  to  public 
naei  waa  lar^l;  and  learnedly  discuaaed,  it  waa  held  not  to  ba  eaEeolial  that 
the  right  to  nee  the  propenr,  to  dedicated,  ebould  be  Teated  in  a  corporate 
body.  It  may  eziai  in  the  public,  and  have  no  other  limitationa  than  the 
wanla  of  ihe  communilr  al  large.  And  tf  buildings  be  erected  on,  or  giaiiM 
made  of  part  of  the  land  so  dedicated,  by  the  party  making  it,  anch  act*  would 
not  dlipiova  the  dedication,  or  affect  the  Mtleiirighta  of  the  pablic.  labonld 
apprehend  that  the  laat  ptopoaitton  must  be  taken  with  eome  qnalificationi, 
for  the  fad  might  raise  the  question,  ■■  a  nrntler  of  aridence,  whether  tba 
property  was  ever  legally  Teated  in  the  public,  or  irrcTocably  dedicated  toll; 
and  if  it  had  been,  whether  non-naer  by  the  public,  and  an  advene  claim  b; 
the  original  owner,  might  not,  in  the  lapse  of  lime,  bar  the  public;  foriu  tbia 
country  time  may  create  u  bar  to  the  aovereign'e  righL  Thus,  by  the  Nod. 
York  Beatfd  Statutn,  vol.  it.  S93,  ih*  paojrie  are  nottosne  or  implead  any 
peraon,  in  respect  to  land>,by  raaaon  of  any  right  or  title,  unleaa  the  right  or 
title  accrued  within  twenty  yeara  befiwe  auil  brought,  or  ihe  people  had  re< 
ccived  Ifae  rente  and  proGii  within  twenty  yeara,  the  case  of  liberties  of  frad- 
chise  excepted.  There  ia  a  aimilar  provinon  in  tbe  Sttiaed  Stclatet  »f 
MttaAutttti,  part  3,  tit  5.  c.  119.  see.  13.  It  was  held,  in  Willougbby  v. 
Jenks,  30  WendtU,  96,  that  to  give  n  title  in  tba  occupant  of  a  lot,  bounding 
on  a  street  dediceied  lo  tbe  public,  to  the  soil  wsfut  jElwn  eic,  the  tfrecl 
moat  bare  been  accepted  by  the  public  a>  auch.  Until  auch  acceptance  the 
■treei  renaiDt  the  property  of  the  original  proprietor,  eutqect  to  the  eaMment 
or  right  of  way  of  purcbaiera  of  lots  acljoining  the  atreet. 

There  has  been  considerable  discussion  of  tbe  question,  whether  tbere  may 
ba  a  parM'al  dedication  of  a  highway  to  the  public,  as  for  foot  passengers,  or 
for  hones  and  not  fat  carta,  or  for  carta  except  those  carrying  coal.      The 


*  IT  Xau.  Stp.  989. 
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vras  declared,  upon  the  same  principle,  that  if  a  mill- 
site,  unoccupied,  be  abandoaed  by  the  owner,  evidently 
with  an  intent  to  leave  it  unoccupied,  it  would  be  un- 
reasonable that  the  other  riparian  proprietors,  above 
and  below,  should  be  prevented,  by  fear  of  suits, 
from  making  a  profitable  'use  of  their  sites.  *45S 

11.  Q/*  rights  by  liceiue. 

The  law  is  solicitous  to  prevent  all  kinds  of  imposi- 
tion and  injury,  from  confidence  reposed  in  the  acts  of 
others ;  and  a  parol  license  to  do  an  act,  on  one's  own 
land,  affecting  injuriously  the  air  and  light  of  a  neigh- 
bour's house,  is  held  not  to  be  revocable  by  such  neigh- 
bour aO^r  it  has  been  once  acted  upon  and  expense 
incurred/  Such  a  license  is  a  direct  encouragement 
to  expend  money,  and  it  would  be  against  conscience 
to  revoke  it,  as  soon  as  the  expenditure  begins  to  be 
beneficiaL  The  contract  would  he  specifically  enforced 
in  eqaity.    Such  a  parol  license  to  enjoy  a  beneficial 


better  opinioa  would  leein  lo  be,  itMI  the  public  mnU  take  ttemdtmfannam 
dtai,  (nd  ihkt  the  dedioTion  nnj  be  definilt,  nol  anlr  ■■  to  line,  bnl  m  to 
the  mode  of  tlao.  Lalhbridge  r.  Winter,  I  Campi.  363.  nole.  Marquii  of 
Slaffiud  1.  Cojoey,  7  Sumw,  ^  CVew.  9ST.  Gowen  t.  Phil.  Ex.  Co.  6 
Wattt  ^  Strg.  141.    Poole  v.  Uuikinwn,  11  Mitim  f  WtMy,  837. 

«  Webb  ».  PntencHter,  Falnur't  Rap.  71.  S  E).  Cn.  Abr.  SSS.  Short  t. 
TaTlor,  cited  ibid.  Winier  v.  Brockwell,  8  EatPt  Sep.  306.  Le  Fevre  *. 
L«  Fevra,  4  Serg.  ^  SavU,  Hit.  Rerick  v.  Eern,  14  ibid.  367.  BridgegT. 
Blanebard,  3  NtviUi  ^  Mamiing,  G91.  Wood  t.  MaDley,  11  Adolpk.  ^ 
£ilU,  34.  Uggin*  t.  Inge,  7  Bingiam,  689.  Ameriacaggin  Bridge  T. 
Bragg.  11  N.  B.  Stp.  lOS.  But  in  Cocker  t.  Cowper,  in  I  Cnmptan,  Mtf 
era  ^  Sotcoe,  41B,  it  wbb  bold,  that  a  Terbal  liceiue  waa  not  aufficient  to 
confer  an  euement  in  anotlisi'a  Usd,  and  ihit  it  waa  revocable,  though  acltd 
upon.  It  hea  alio  been  decided  that  a  licenaa  in  writing,  wifAauf  deed,  to 
hunt  on  ths  grounds  and  fieh  in  the  wateia  of  the  granlar,  vaa  Toid.  Bird  t. 
Higginaon,  4  IfteHU  ^  Matming,  505.  So,  ■  license  to  erect  a  faailding  on 
•Dother^  land,  cannot  be  revoked  so  entirely  as  to  make  the  person  who 
erected  it  a  treipataer  for  entering  and  removing  it  after  the  revocniion. 
Bamea  v.  Barnes,  i  Vtrmant  Stp.  388. 
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privilege  is  not  an  interest  in  land  witfain  ttiB.  statute  of 
frauds.  If,  however,  a  parol  license  be  granted  for  a 
temporary  purpose,  as  the  permission  to  erect  a  dam,  it 
has  been  held  to  terminate  with  the  decay  of  the  dam, 
as  the  purpose  of  the  license  has  then  been  fulfilled.' 
In  Liggim  t.  Inge,^  the  court  distinguished  between 
licenses  which,  when  countermanded,  leave  the  party 
in  it€itu  quo,  and  licenses  for  the  construction  of  build- 
ings and  works,  which  are  not  revocable. 

The  modem  cases  distinguish  between  an  easement 
and  a  license.  An  easement  is  a  liberty,  privilege  or 
advantage  in  land  without  profit,  existing  distinct  from 
an  ownership  of  the  soil.°  A  claim  for  an  easement 
must  be  founded  upon  a  grant  by  deed  or  writing,  or 
upon  prescription,  which  supposes  one,  for  it  ts  a  per- 
manent interest  in  another's  land,  with  a  right  at  all 
times  to  enter  and  enjoy  it<  But  a  license  is  an 
authority  to  do  a  particular  act,  or  series  of  actSt 
upon  another's  land,  without  possessing  any  estate 
therein.  It  is  founded  in  personal  confidence,  and  is 
not    assignable,   nor    within    the    statute    of  frauds.^ 


'Hepburnv.  M'Dowell,  ITSer;.  ^  Bawlt,3B3.  A  paroUieenu  locajor 
an  eucmenlM  counteraiuidible  wbilitilramainiexeculory,  WailiiT.Hu. 
nion,4JtfMnii  ^  tVtl$ly,538. 

»  7  Bing.  Etp.  esU: 

•  Prenitn,  Ch.  J.,  Pomaror  ▼■  Milla.  3  Vermanl,  979. 

<i  Prince  v.  Cue,  10  Coim.  R.  375.  Kbit  t.  Coanell,  Btrtau't  N.  Bnmt- 
uick  Stp.  151.  Woodbury  v.  Pmbley,  7  N.  H.  Sep.  S37.  Mumfoid  r. 
Whilney,  15  Wtndtll,  360.  S.  P.,  when  it  wna  held,  ihal  aucb  >  IfMBM  by 
parol  was  valid,  but  that  a  parol  agieemenl  to  allow  a  pattf  10  ealer  and  erect 
a  dam  fur  a  ptmianenl  purpoae,  wai  void  wiibin  llio  ilalaiG  of  fraodai  far  il 
traitbe  irBnaferofaDinltrtJlin  tbe  laod.  live  undcratind  ihe license, said 
Ch.  J.  SiT*ge,  u  il  ii  defiaed  bere  in  ibe  uit,  tbere  ii  do  difficaliy  on  ibe  tnb- 
jcEl.  Il  ia  a  mere  Bnthoiity  to  do  a  particular  act,  u  to  banl,  or  fiab,  or  erect 
a  temponry  dam,  aud  eonvejm  no  intarait,  and  ihe  licenie  is  executorf ,  and 
may  be  revoked  at  pleiaure  ;  but  acta  done  under  il  before  tbe  rcTocstion  are 
no  Irespaas. 

A  power  reserved  in  a  lease  of  revoking  an  eaaemeni  ia  valid,  and  the  revo. 
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This  distinction  between  a  privilege  or  easement  car- 
rying an  interest  in  land,  and  requiring  a.  writiog  with- 
in the  statute  of  frauds  to  support  it,  and  a  license 
which  may  be  by  parol,  is  quite  subtle,  and  it 
"becomes  difficult,  in  some  of  the  cases,  to  dis-  '453 
cent  a  subatautial  difference  between  them.  The 
case  of  Wood  v.  Lake,'  which  held  a  parol  agreement 
for  the  liberty  to  stack  coal  upon  any  part  of  the  close 
of  another,  for  seveu  years,  to  be  valid,  was  questioned 
at  the  time  by  Mr.  Justice  Foster,  and  it  has  been  since 
forcibly  attacked  by  Sir  Edward  B.  Bugden,  in  his 
Treatite  of  the  Law  of  Vendors  and  Purchatert,^  and  was 
questioned  also  in  1  Johmvn't  Ch.  Rep.  143 ;  and  yet 
that  case  has  been  recognised,  and  the  doctrine  of  it 
sanctioned,  by  Lord  Ch.  J.  Gibbs.in  Taylerv.  fFallert." 
The  decision  in  Cook  v.  Suanu^  oarrows  the  limits 
assigned  to  a  parol  Uceate,  while,  on  the  other  hand, 
the  cases  of  Ricier  v.  Kelly,  and  Clement  v.  Durgin,* 
seem  to  approach  and  favour  the  more  questionable 
doctrine  in  fFood  v.  LdkeS 


ctiion  affords  no  gtoaod  Tor  ■  claim  Jn  damogeB  to  the  leasee.    BacoiCi  Max- 
ijiu,Big.4.     Ez  pane  Miller,  3  fliU-fiV.  Y.S.ilS. 

•  Sayir-t  Rep.  3. 

b  P.  56. 3d  LondoD  edtL 
'  7  Taunton,  373. 
i  n  Man.  Stp.  533. 

•  lGTttaUiif,in.    5ibid.9. 

'  It  woe  held,  in  Bridge*  t.  Purcell,  1  Dn.  ^  BattWi  JT.  C.  Ftp.  499,  Uiat 
a  par<d  licenas  lo  overflow  ane'i  land  by  a  mili-poad  could  bs  revoked,  and 
at  all  eveiita  il  ceased  wllli  the  life  of  tha  greiiloT.  Mr.  Juadce  Gulon,  who 
gave  the  opinion  of  the  court,  wae  diepoted  to  queslian  the  doctrine  on  thia 
subject,  in  the  eaaet  of  Idggins  t.  Inge,  Webb  v.  Palemoaler,  and  Tb; ler  T. 
Wallere^and  iie  held,  llial  the  decision  io  Wood  v.  Lake  wae  clearly  wrong. 
A.  mere  parol  liceoBe  ia  reTocable,  though  acta  done  under  il,  until  connter. 
manded,  are  lawful.  Tbia  waa  the  amount  of  the  reasoning  in  the  case  id 
Notdi  Carolina.  Beidelman  v.  Foulk,  5  WalU,  308.  Couch  i.  Burke,  3 
Hilri  S.  C.  Rep.  534.  8.  P.  See,  aleo,  Usil  t.  Chaffee,  13  Femonf  R.  ISO, 
to  die  8.  P.    The  caee  of  Tayler  t.  Wallera  is  coneidered  as  decidedly  over- 
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•in.  (^ffgices. 

Offices  are  another  species  of  incorporeal  heredita- 
ments, and  they  consist  in  a  right,  ani  correspondent 


ruled  br  the  cusa  ofHewlini  *.  Sbippam,  55.  ^  Creit.  S3],  and  Cocker  v. 
Cowper,  1  £>.  JIf.  ^  Am.  18.  Bea,  a.]ifO,  Gait  4^  Wlk4UleftTriMue  HM&a*- 
mml;  13 — IE,  wbere  all  the  snlhoriliet  oa  parol  liceiuea  are  collected,  uid 
the  effect  of  thsm  well  considered.  But  in  interest  in  land  oacB  paiaad  csd- 
not  be  revoked.  Jackaaa  v.  Etie],  3  Joint.  Stp.^MS.  In  the  esse  of  Wood 
V.  Land  Kltei,  13  Mnmn  ^  WtMy,  B38,  iliia  Texationa  BUbjeei  of  lieenaaa 
io  reaped  to  liad  waa  greailf  d>»euw*d,  and  the  Tonr  easea  of  Webb  t.  P*- 
ternosler.  Wood  t.  Lake,  Tnyler  v.  Waleia,  ind  Wood  t.  Hsnle]',  were  retj 
crilicallf  eisoiined  in  ihe  judgmeat  delirered  by  Baron  Aldenon.  The  cue 
of  Ti^iler  V.  Water*  nas  pointedly  condemned,  and  ihe  cue  of  Webb  y.  Pa. 
teniMler  waa  ao  replete  with  eonfnaion  aa  to  be  of  no  weigh^  The  aDlhorily 
of  all  those  caseaii  ver?  much  diaturbed.  Tbo  conclnaiali  »l  which  ihecoort 
arrived  wa»,  that  ■  right  to  enter  and  remain  on  (he  land  of  anolherforacer- 
tain  laim  could  be  crenled  only  by  deed,  and  that  a  parol  lieet^ie  to  do  to  waa 
N*acable  ai  anj  time.  A  right  of  eoinmon,  or  right  of  way,  or  right  ia  Ihe 
nature  of  an  eeiement,  could  only  be  granted  b;  deed.  A  mere  liocnev 
puaea  no  inlere«l,  but  a  liconee  coupled  with  an  intereat  waa  not  revocable. 
On  the  eubject  of  ea«emenla  and  aq'iaiic  righia,  I  bsTe  derired  much  aid 
■nd  facility  in  my  rBMirchei,  from  the  three  valaable  treatieea  of  Hr-  Angell, 
which  treat  of  toafer-cowaEt,  of  lide.aatert,  and  of  the  rigJIu  tejnirid  hg 
adnrrn  tnjtrymtiii  far  tmntg  ytart.  In  ihoce  etuya  the  author  haa  ftiihfnllj' 
collected  ihe  law  and  authorities  applicable  to  the  lubjecl.and  accompuiied 
hia  digeelorihem  wiih  free  and  Judicious  crilicism.  The  disiurbencea  of  in- 
corporeal rights,  relBtive  to  partition  walla,  fonndaiiona  of  buildings,  the  di. 
ver^on  of  wmer.  obBtraction  of  ligbta,  &e.,  amounting  to  nuisancee,  are  aUo 
well  aad  fully  discussed  in  Gibbons  en  lii  Lmb  cf  DUapidationt  and  N*i- 
tanett,  c.  10.  In  the  propositiona  of  Ihe  English  parliamenUiy  commiasuw. 
era  on  the  aubjeel  of  tealpropertr.ii  waa  anhmiiied,  thai  adrerae  enjoynieitt 
during  Iwenly  yeara  of  an;  profit  or  eaiemenl  in  ot  over  ibe  aoil  of  aoolber, 
ahould  be  prinA  facit  evidence  of  a  right,  bnt  one  liable  to  be  rebutted  by 
proof  that  the  owner  had  been  under  diaabillly,  or  that  ibe  land  bad  been  uq. 
der  B  lease,  or  that  there  wa*  a  life  intereei  therein ;  but  inch  proof  was  not 
to  be  open  to  the  lessee  or  tenant  for  life.  The  advetse  enjoyment  for  ajily 
yeara  waa  to  be  conclusive  evidence  of  a  right,  withoul  regard  to  the  disa- 
bililJeB  of  the  putiea,  or  the  ilBte  of  the  title  to  the  land.  The  non.user  of 
•ny  profitoreaaementinorover  the  floil  of  another  during  twenty  yeara,  wss 
to  be' pruna/ecie  evidence  of  ila  eitinguiahmeot,  but  liable  to  be  rebutted.  I 
■honld  have  apprehended  thai  all  those  propoailiona,  except  the  aiaty  ytvn' 
proviaion,  were  already  part  of  ifae  English  law,  and  Ihat  it  waa  Dseleaa  10  hav« 
proposed  them. 
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duty,  to  execute  a  public  or  private  trust,  and  to  take 
the  emoluments  belonging  to  it.*  Offices,  in  England, 
may  be  granted  to  a  man  in  fee,  or  for  life,  as  well  as 
for  years,  and  at  will.''  In  the  United  States,  no  public 
office  can  properly  be  termed  an  hereditament,  or  a 
thing  capable  of  being  inherited.  The  constitution,  or 
the  law  of  the  state,  provides  for  the  extent  of  the  du- 
ration of  the  offitje,  which  is  never  more  permanent 
than  during  good  behaviour.'  Private  ministerial  offi- 
ces only  can  be  classed  as  hereditaments,  and  I  do  not 
know  of  any  such  subsistiag  among  us.  It  would  not 
be  consistent  with  our  manners  and  usages,  to  grant  a 
private  trust  or  employment  to  one,  and  bis  heirs,  in 
fee  ;  though  I  do  not  know  of  any  positive  objection  to 
such  a  contract  io  point  of  law.  But  in  the  revision  of 
the  statute  law  of  New-York,  in  1787,  most  of  the  pro- 
visions in  the  ancient  English  statutes  relative  to 
office  were  re-enacted.    Itwas  provided,  among  other 


■  .RneA'*  Lme,  163.     Tbe  right  to  exercise  n  public  office  is  as  mnch  a 
■pecia*  of  propart;  as  anjr  other  thing  capable  oT  poBBeuion,  and  the  law  »S- 
fords  adeqaate  redren  wbea  lbs  poasBesion  of  il  is  wrongfully  withheld. 
Wammaok  v.  Hollows;,  3  Alab.  R.,  N.  S.  31. 
>  a  Blackt.  Cam.  36. 

•  in  Hoks  V.  HeDdetBon,  4  Dn.  N-  C.  Sip.  IS,  19,  il  was  decided,  that  a 
cleik'a  office,  which  was  held  during  good  behavioiir,  and  many  other  pnblic 
offices,  were,  nndsr  certain  litnilationa,  Iht  euijset  of  property,  like  every 
other  ihing,  corporeal  or  incorporeal,  from  which  men  can  earn  a  liTelihood. 
And  if  another  should  nnlawfolly  naurp  the  office,  the  owner  might  boTe  an 
action  for  damagea  for  the  eipultion,  and  a  mandatnat  to  restore  bim  to  the 
poascaaion  and  emolnroenls  of  the  office.  Id  the  able  and  elaborate  opioion 
delirered  by  Judge  Nicoll,  in  ibe  case  of  the  State  t.  Dews,  S.  M.  OnrU 
Ion'*  GtoTgia  Stp,  397,  it  was  beld,  that  pablic  officers  in  this  ccanby  were 
pnblic  agenu  or  tnuteea,  and  had  no  proprietary  interest  or  private  property 
in  iheii  offices  beyond  tbe  coniliiutionaL  teanre  and  salary  (if  aoy)  pre- 
•etibed ;  and  that  official  rights  and  poweis  flowing  from  iheir  offices  might 
be  changed  at  the  diacielion  of  the  legiBlatnic,  during  their  continuance  in 
office.  The  custody  of  a  jail,  for  instance,  it  was  held,  might,  without  the 
Tiolation  of  an;  conaiitutioital  right,  be  ta^en  by  tiatate  from  the  sherifT 
and  *e>ted  in  the  city  oorporation. 
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■  things,'  that  if  a  man  be  undnly  disturbed  io  his  office, 
a  writ  of  novel  disseisin  should  be  maintdned  for  offi- 
ces in  fee,  and  for  life,  as  well  as  for  lands  and  tene- 
ments. This  regulation  was  taken  from  the  statute  of 
Westminster  2d,  13  Edw.  I.,  and  it  was  probably  a 
very  useless  provision,  and  it  has  been  omitted  in  the 
last  revision  of  the  laws  of  New- York,  which  went  into 
operation  in  January,  1830.  But  we  have  (and  very 
properly)  re-enacted^  the  substance  of  the  statute  of  6  and 
6  Edw.  VI.,  c.  13,  against  buying  and  telling  office*,  and 
it  prohibits  the  sale  of  any  office,  or  the  depula- 
'465  tion  'of  any  office,  or  tiiking  any  fee  or  reward 
therefor.  The  offence  is  made  a  misdemeanor, 
and  is  likewise  punished  with  the  loss  of  the  office ; 
but  it  does  not  apply  to  the  case  of  a  depuQf  agreeing 

,  to  pay  his  principal  part  of  the  profits  of  an  office,  and 
to  be  allowed  to  reserve  another  part  to  himself  as  a 
compensation  for  his  services.*  The  object  of  the  sta- 
tute was  to  prevent  corruption  in  office,  and  it  alludes 
only  to  corrupt  bargains  and  sales  of  offices,  and  not  to 
the  fair  and  necessary  appointments  of  deputies  with  a 
reasonable  allowance,  though  on  this  point  there  have 
been  some  refined  distinctions  established. 

If  an  officer  has  a  certain  salary,  or  certain  annual 
profits,  a  deputation  of  his  office,  reserving  a  aom  not 
exceeding  the  amount  of  his  profits,  has  been  held  not 


'Xdiofo/irnv-rori,  MBS.  10.  c.  50.  uc  7. 

b  Nrm.Y«Tk  Snutd  Statuttt,  toI.  &.  696.  sec.  35, 3G,  37.  The  legwla. 
tun  of  Tirginia,  in  1799,  re-enacted  the  atetnte  of  S  and  6  Edw.  TT. 
Snittd  Code  ef  Tirginia,  edil.  1814,  Vol.  t.  p.  79. 

■  Gnllifard  v.  De  Cardonell,  3  Still.  Sep.  466.  Ttie  Englisfe  staiute  of  5 
and  6  Edw.  VI.  hag  been  aiunded  by  the  acU  of  49  Geo.  III.  and  6  Gea 
IF.,  vhich  decltTe,  thai  no  public  office  (a  few  onl]'  eiceptad)  ahati  be  sold, 
under  pain  of  dilabiltljF  to  dispoae  of  or  hold  ir.  So,  il  wai  held,  id  Hil)  v. 
Paul,  6  Clark  if  F.  395,  Ihat  rivprofila  of  a  public  ofiice  coold  not  b«  w. 
signed  for  ihe  benefit  of  crediion. 
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to  be  coDtraiy  to  the  statute,  because  the  principal  is 
entitled  to  the  fees  and  perquisites  of  the  officct  and  the 
deputy  to  a  recompense  for  his  labour  in  the  execution 
of  it.  So,  if  the  profits  be  uncenain,  the  deputy  may 
lawfully  agree  to  pay  so  much  out  of  the  profits,  for  in 
that  case  he  cannot  he  charged  for  more  than  he  re- 
ceives. But  if  the  office  consists  of  uncertain  fees  and 
profitS)  and  the  deputy  agrees  to  pay  a  certain  sum  an- 
nually, without  restricting  the  payment  to  the  proceeds 
of  the  profits,  it  would  be  a  sale  within  the  statute  ; 
and  the  case  is  not  altered  by  the  office  yielding  more 
in  contingent  profits  than  the  amount  of  the  money 
stipulated  to  be  paid.*  It  would  also  be  a  contract 
within  the  purview  of  the  statute,  for  the  deputy  to  se- 
cure all  the  profits  to  the  person  appointing  him,  for 
this  would  infallibly  lead  to  extortion  in  the  deputy.'' 

>  Godolphin  t.  Tudor,  3  Silk.  Stp.  468.  9.  C.  WOU^  Sep.  575.  note. 
Oarfonh  t.  Fcron,  1  S.  Blmckt.  3S8.  NmI  v.  Fuhei,  3  Call'i  Sip.  315. 
Becker  v.  Ten  Ejck,  6  Paige,  68.  Mott  y.  RobbinB,  1  HUVt  N.  T.  Sep.  31. 
In  Tappan  t.  Brown,  9  WtadeW*  Sep.  175,  it  wbh  decided,  ihat  if  &  person 
recttTipg  a  dtputatimi  to  a  public  ofiet,  which  eniitles  him  bjr  law  to  a  cer- 
Min  per  etntagt  opoD  ihe  fees  and  eiriolumenb  of  hia  principal,  agrees  10 
peiform  the  duties  at  a  fixtd  talary,  (be  agreament  ia  in  violation  of  the 
Ml  eguiiut  buying  end  aeliing  offices,  and  is  roid ;  slihough  it  bo  not  cer- 
tuD  that  the  stipulated  aom  would  be  less  than  Ihe  per  centage  allowed  by 
law. 

b  Larng  «.  Paine,  WUlfi'  Stp.  571.  Becker  v.  Ten  Eyck,  6  Paigt,  68. 
If  tbe  deputy  of  a  public  oflicer  be  entitled  by  taw  to  certain  fees  and  per- 
qttiaiiea  as  deputy,  and  he  agreea  la  pie  Ihe  officer  appointing  a  portion  of 
auch  fees  or  perquisites,  it  ia  a  purchase  of  the  depatation,  and  void  under 
Ihe  itatale.  Ihid.  Ths  Elitnle  of  5  and  6  Edw.  VI.  has  been  re-enacted  in 
'^rginis,  with  the  addition  of  a  prmiso,  ttst  the  act  was  not  to  prohibit  the 
appointment  and  acting  of  any  deputy  clerk,  or  deputy  sherifF,  who  shall  be 
employed  to  assist  their  principals  in  the  execution  of  tbeir  respective  ofiicea. 
Prima  faeit  this  proviso  would  seem  lo  hove  been  unnecesfLary  ;  bat  il  ha* 
been  decided  under  il,  that  where  a  ihariS'fsnned  hia  shrievelly  to  G.,  whom 
he  appointed  hia  deputy  for  a  sum  in  grees,  to  be  paid  him  by  G,,  whb  was 
10  discharge  all  ths  duties,  and  take  all  the  enioIuin«aw.  nf  the  affice,  tbe 
eootract  was  lawful !  Sslliog  v.  M'Kinney,!  Leigl,  49.  Upon  this  con. 
n  the  proviso  rises  into  great  itnportaace. 
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•The  statute  in  New-York  would  seem  to  be  broader 
than  the  Englisb  etatule  of  5  and  6  Edward  VL, 
for  it  has  omitted  the  explanatory  aod  restrictive 
words  io  that  statute,  applying  it  to  "office  or  offices, 
or  auy  part  or  parcel  of  them  that  shall  in  anywise  touch 
or  concern  the  administration  or  execution  of  justice ;" 
and  the  preamble  shows,  that  it  was  intended  to  apply 
to  "places  where  justice  is  to  be  administered,  or  any 
service  of  trust  executed."  lu  England,  the  place  of 
under-marshal  of  London  is  a  service  of  public  trust, 
and  yet  it  has  been  held  to  be  saleable,  because  it  only 
concerned  the  police  of  the  city.^  If,  however,  tbe  sta- 
tute of  New-York  should  not  admit  of  a  more  compre- 
hensive construction  than  the  one  from  which  it  was 
taken,  yet  the  principles  of  the  common  law  supply  all 
deficiencies  ;  a^ud  many  agreements  for  the  sale  of  offi- 
ces that  are  not  within  the  statute  of  Edw.  VI.  have 
been  held  void,  as  being  against  public  policy.  Tbe 
sale  of  any  office  in  which  the  pnblic  are  concerned,  is 
held  to  be  agunst  principles  of  public  policy,  and  an 
offence  at  common  law.  If  A.  should  agree  to  allow  to 
B.-a  certain  proportion  of  the  profits  of  an  office  in  the 
king's  dock-yards,  in  case  the  latter  retired,  and  be 
succeeded  to  the  appointment,  the  agreement  would 
be  void,  as  not  supported  by  a  valid  constderation.>> 
The  provisions  and  rules  of  the  ancient  conamon  law 

were  remarkably  provident  in  respect  to  the 
*457    public  interest ;  and  *an  office  of  trust,  that  con- 

cerned  the  administration  of  justice,  could  not 
be  granted  in  reversion,  or  for  a  term  of  years,  for  tbe 
grantee  might  become  incompetent,  or  it  might  vest  in 
executors  and  administrators,  if  the  officer  should  die 

'  Lord  Hudwieka,  in  BniUr  v.  RiehanJton,  1  Alk.  Rtp.  310.  Amk. 
Sep.  73. 

k  panoni  t.  Tbompwm,  1  H.  Blada.  Rtp.  333.  Blichroni  v.  Pratoii,  8 
Ttna  Rtp.  89.    Bmi,  Cb.  J.,  in  RichtrdMD  t.  H«lli*b,  9  Maort,  435. 
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within  the  term  j  and  it  would  be  impossible  that  the 
law  should  know  beforehand,  whether  the  representa- 
tives would  be  competent  to  discharge  the  trust.  This 
was  so  ruled  by  Lord  Coke  and  others  in  Sir  George 
Reynert  case,  respecting  the  office  of  marshal  of  the 
marshalsea.^  Sir  Henry  Finch,  in  his  Piicoune,^  held 
that  the  grant  of  an  office  to  an  ignorant  man,  who  had 
no  skill  at  all,  was  utterly  void  ^  as  if  the  king,  by  his 
letters  patent,  made  a  clerk  of  the  crown  in  the  K.  B>, 
who  had  no  experience  in  office,  and  was  utterly  in- 
sufficient to  serve  the  king  and  people. 

The  general  rule  is,  that  judicial  offices  must  be  exer- 
cised in  person,  and  that  b  judge  cannot  delegate  his 
authority  to  another.  I  do  not  know  of  any  exceptioD 
to  this  rule  with  us,  though  in  England  there  are  seve- 
ral." What  is  a  judicial,  and  what  is  a  ministerial 
function,  has  been  sometimes  a  mutter  of  dispute.  In 
MedkuTit  V.  Waite,^  Lord  Mansfield  SEiid  it  was  taking 
the  definition  too  large,  to  say  that  every  act,  where  the 
judgment  was  at  all  exercised,  was  a  judicial  act,  and 
that  a  judicial  act  related  to  a  matter  in  litigation.  But 
a  ministerial  office  may  be  exercised  by  a  deputy, 
though  a  deputy  cannot  make  a  deputy,  according  to 
the  majxim,  deUgata  poteslai  noa  potest  deUgari.  The 
distinction  between  a  deputy  and  aa  assignee  of  an 
office,  as  stated  by  Lord  Coke,  in  the  Earl  of  Shrews 
bttry't  catt,"  will  serve  to  explfun  the  application  of  the 


•  9  Q>.  95.  In  Hoke  v.  HendenoD,  4 DtD.  N.  C.Stp.  S3,  it  vbi  declared, 
that  tliD  leglaliiturn  could  UwCuHy  coDftr  a  clerk'*  office  for  life,  or  during 
good  behavioui,  or  durmg  pUuDre^oi  for  sd;  term  of  rears  deteiminabie 
witk  Ufa  at  an  tarlier  day.  Thia  could  oul;  apply  to  caaea  iu  which  lb* 
conatilBlLon  had  not  pteacribed  the  tenure. 

fcPngel69. 

t  4  Iruf.  391.    Molina  v.  Wcrby,  1  Ln.  Srg.  T6. 

t3Bvr.Btp.KS3. 

'»Ca.iS. 

Vol.  m.  42 
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Statute  against  baying  and  selling  offices  to  assignees  and 
not  to  deputies.  An  assignee  of  an  office,  he  says, 
*468  is  a  person  who  has  an  estate  *or  interest  in  the 
office  itself,  and  doth  all  things  in  bis  own  name, 
and  for  whom  his  grantor  shall  not  answer.  Bat  a 
deputy  hath  not  any  estate  or  interest  in  the  office.  He 
is  but  the  officer's  shadow,  and  dotb  all  things  in  the 
name  of  the  officer  himself,  and  nothing  in  his  own 
name,  and  his  grantor  shall  answer  for  him." 

IV.  OffranchUet. 

Another  class  of  incorporeal  hereditaments  are  fran- 
chises, being  certain  privileges  conferred  by  grant  from 
government,  and  vested  in  individuals.  In  England 
they  are  very  numerous,  and  are  understood  to  be  royal 
privileges  in  the  hands  of  a  subject. >>  They  contain  an 
implied  covenant  on  the  part  of  the  government  not  to 
invade  the  rights  vested,  and  on  the  part  of  the  grantees 
V>  execute  the  conditioas  and  duties  prescribed  in  the 
grant.  Seme  of  these  franchises  are  presumed  to  be 
founaed  on  a  valuable  consideration,  and  to  involve 
public  duties,  and  to  be  made  for  the  public  acccHomo- 
dation,  and  to  be  affected  with  a  j%i  pubUam,  and  tbey 


'  A*  the  ancient  ilKtule  of  5  and  6  Edward  VL,  againittlie  gale  of  offieei. 
hu  bean  reriTsd  and  re-enacled  in  Niw.Ynrh,  it  might  bara  bean  ta  wall  lo 
hk*e  alao  ».enacled  (he  atattlte  of  IS  Richard  IL  (A.  D.  1388,)  anli^ed,  an 
act  that  junt  *WI  chtain  i^fficti  by  i nit,  -or  /or  raeard,  hut  ufoa  dt*rrl. 
Tfasy  all  Bsem  to  ha«a  conatitnled  parts  of  one  ancient  ayitaiii.  Bad  lo  hmra 
been  dictated  b;  tbe  BBme  prorident  and  generoui  apiriL  It  declared,  dial 
the  appointing  power  who  ahonld  "  ordain,  name  or  make  jmlicea  of  Uie 
peace,  sfasriffi,  cuatomera,  comptiollera,  or  an;  other  officer  or  mlniater  of 
the  king,  ehould  be  firmly  motq  not  to  ordain,  ttame  or  mike  any,  fn  any 
gift  or  brocace,  favour  or  Section  ;  and  Ikat  noat  laliith  pprmtlh  h/  turn, 
•r  by  ethir,  privily  or  openly,  Uie  in  any  ln<Rn«r  s/  iffiee,  iliaU  be  pM  in  lie 
•ome  affict,  or  in  any  other."  Thia  KBtnte,  nid  Lord  Coke,  (Cto.  Liu.  334. 
a.)  wae  worthy  (o  be  written  in  lettera  of  gold,  bnt  more  worthy  lobe  put  in 
doe  execution. 

*  S  BlackM.  Crm.  37.    Fioek'i  Xcw,  IH. 
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are  necessarily  exclusive  in  their  nature<  The  govern- 
ment  cannot  resume  them  at  pleasure)  or  do  any  act  ta 
impair  the  grant,  without  a  breach  of  contract.  The 
privilege  of  making  a  road,  or  eatablishing  a  ferry,  and 
taking  tolls  ibr  the  use  of  the  same,  is  a  franchise,  tmd 
the  public  have  an  interest  in  the  same ;  and  the  owners 
of  the  franchise  are  liable  to  answer  in  damages,  if  they 
should  refuse  to  transport  an  individual  without  any 
reasonable  excuse,  upon  being  paid  or  tendered  the 
usual  rate  of  fare.*  The  obligation  between  tbe  gov- 
ernment and  the  owner  of  auch  franchisee  is  mutual. 
He  is  obliged  to  provide  and  maintain  facilities  for  ac- 
commodating tbe  public,  at  all  dmes,  with  prompt  and 
convenient  passage.  The  law,  on  the  other  hand,  in 
consideration  of  this  duty,  provides  him  a  recompense, 
by  means  of  an  exclusive  toU,  to  be  exacted  from  per- 
sons who  use  tbe  road  or  ferry,  and,  of  course,  it  will 
protect  him  against  any  new  establishment  which  is 
calculated  to  draw  away  his  custom  to  his  prejudice. 
An  estate  in  such  a  franchise,  and  an  estate  in 
land,  rest  upon  the  same  'principle,  being  equally  *469 
grants  of  a  right  or  privilege  for  an  adequate 
consideration.  If  the  creation  of  the  franchise  be  not 
declared  to  be  exclusive,  yet  it  is  necessarily  implied 
in  the  grant,  as  in  the  case  of  the  grant  of  a  ferry, 
bridge,  or  turnpike,  or  railroad,  that  the  government 
will  not,  either  directly  or  indirecdy.  interfere  with  it, 
so  as  to  destroy  or  materially  impair  its  value.  Every 
such  interference,  whether  it  be  by  the  creation  of  a  ri- 
val franchise  or  otherwise,  would  be  in  violation  or 
in  fraud  of  the  grant.  All  grants  or  franchises  ought  to 
be  so  construed  as  to  give  them  due  effect,  by  excluding 


*  B«ekiiun  t.  Suatogt  utd  flchMM«t»dr  Railromd  Conpuir,  3  Faigt,  4S. 
Ftiiw  T.  Patrick,  3  Mad.  B*f.  989.  St9i.  Btorr,  J.,  in  CkulM  Rivu  Bridge 
T.  Wwren  Bridfs,  11  Pef^r**  B«f.  638. 
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all  contiguous  competition,  which  would  be  iDJarious, 
and  operate  fraudulently  upon  the  grant.  The  common 
law  contained  principles  applicable  to  this  subject,  dic- 
tated by  sound  judgment  and  enb'gbtened  morality.  It 
declared  all  sach  invasions  of  franchises  to  be  nuisanceSi 
and  the  party  aggrieved  had  his  remedy  at  law  by  an 
action  on  the  case  for  the  disturbance,  and  in  modern 
practice  he  usually  resorts  to  chancery,  to  stay  the  in- 
jurious interference  by  injunction.*    We  have  nothing- 

>  S9  Hen.  VL 14.  b.  Puton,  J.  Bn.  aetioa  nr  U  eat,  pi.  57.  tit.  Nmtatitt, 
pLlS.  3  All.  Air.  140.pLS0.140.pl.  1,2,  3.  131.  F.N.  B.  184.  Y>t>d  *. 
Ford,  a&mnif.  &17.  172.  ^  Blackt.  Com.  37.  3 /d.  318,319.  Tripp  v. 
Fr&nk,4  Term  Sep.  666.  Lord  Holi,  in  the  case  of  Keeble  sod  Hickeringill, 
J&Il'a  Sep.  SO.  Newburgh  Turnpike  Compuiy  v.  MlUer,  5  Johai.  Ch.  Bip. 
lit.  4  ibid.  160.  8.  P.  DsrUDonth  College  v.  Waodwird,  4  Wlieatm'* 
Rtp.  518.  Huny  t.  Field,  9  Crempttn,  Jtr«fan  4  SotcM,  433.  Ii  Lis  been 
uousl  ia  the  gr&tit  of  >  frtncliise  U>  eiclude  in  expiea  terma  all  interforence 
wilhin  epeciQed  distnnces.  7*hi9  pncTics  his  become  highly  expedient,  con. 
sideling  the  doctrine  eslabliBbed  in  the  cases  referred  to  in  a  aubaequont  part 
of  this  note.  By  a  gGoenl  set  in  Uliaois,  {Stmatd  Laai  ef  lUiaait,  1833.) 
■  ferry  or  lall-biidgo  privilege,  created  by  gtalute,  excludes  all  olher  eatab- 
liihments  of  the  kind  wilhin  three  miles  of  the  sams.  So,  (he  act  of  Georgia, 
of  Slal  December,  1835,  creating  ihe  C ha llahoocheB  Railroad  Company,  ex. 
uludes  for  twenty-live  years  ail  otbttr  railroads  running  parallel  thereto  within 
tw«n(y  miles.  This  is  ia  affimuDca  of  the  common  law  rule,  nod  it  is  (ha 
wisest  coone,  for  it  prevents  all  uncertainly  and  dispute  as  to  what  are  rea- 
sonable dittaocea  in  the  given  coae,  and  what  would  emonnt  to  an  unlawful 
inlerrerencs.  In  Dyer  v.  Taskaloosa  Bridge  Company,  3  Porter'*  Alabama 
JIrp.396,  it  was  held,  afUr  an  elaborate  diicuaeion,  that  Ihe  erection  of  a 
talUbtidge  under  legislative  grant,  within  a  ahoct  distance  cfa  ferry  previansly 
held  undeia  county  court  license,  so  as  to  prove  a  great  injury  to  it,  was  no) 
an  unconstitnlianDlact,  nor  an  excluiive  grnnt  of  a  ferry,  and  that  the  licenM 
was  taken  subject  to  the  psramonnt  discretion  of  the  legialatare.  Other  fer> 
fieamay  be  established  ulongtide  of  ferries  sppiwile  lateioNt,  in  iha  diacrelion 
of  Ihe  caort,  and  in  like  manner  bridges  may  be  eatabliahed  alongaide  offer. 
ries.  The  statute  law  of  Alsbams  only  provided  that  no  ferry  ihould  be  ea. 
tabliihed  within  iwo  miles  of  anetitr  ferrif  already  eatablished.  The  eiMp. 
lion  to  (he  excloaiva  privilsge  is,  when  the  ferry  is  siluats  at  or  near  Ibe 
town,  when  one  feiry  might  not  be  sufficienL  Jonea  v.  Johnson,  3  AU.  S., 
K.  S.  T46,  So,  one  tall.biidge  cannot  b«  ealablilhed  within  three  mile*  of 
another  toU.h^^e.  The  ease  above  cited  waa  deemed  10  be  winanled  by 
ataiDtory  eonitruetion,  othervrtso  it  would  seem  to  be  haidly  consonant  with 
genenl  principles. 
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to  do  with  a  great  proportioQ  of  the  fraacliises  that  oc- 
cupy a  large  space  in  the  treatises  od  English  law  ;  and 
whoever  claims  an  exclusive  privilege  with  ub,  must 
show  a  grant  from  the  legislature.  Corporations,  or 
bodies  politic,  are  the  most  usual  franchises  known  in 
our  law  ;  and  thej  have  been  sufficiently  considered  in 
a  former  volume.  These  incorporated  franchises  seem,  \ 
indeed,  with  some  impropriety,  to  be  classed  by  writers  t 
among  hereditaments,  since  they  have  no  tjiheritable  \ 
quality,  inasmuch  as  a  corporation,  in  cases  where 
there  is  no  express  limitation  to  its  continuance  by  the 
charter,  is  supposed  never  to  die,  but  to  be  clothed 


Bui  lb*  case  of  Charles  River  Bridge  v.  Warren  Bridge,  (11  Petn-t,  400,) 

is  of  more  inoinemous'imporl,  and  conuims  and  CBlablishesa  doctrine  sub-,  ,  a 

vereive  of  that  in  (he  text,  aod  which  goes  very  far  to  deelroy  the  securilyl  1       :^   V  ^    ' 
and  raliie  of  legieUiiTe  fraachises.    Tho  court  declined,  by  Mr.  Chief  Jub-\\ 
tice  Tane;,  that  public  gmnu  weie  to  be  coDalrued  Bttictly,  and  [hat  nothioE 
pasaed  aa  against  [ho  alule  b}  implication,  in  dioilautiun  of  the  tegtelatiTq 
powenrequbiic  tu  accomplish  the  end  of  their  creation.    It  was  accordingly 
ilecided,  that  rhe  grant  bjr  statuio  to  the  Charlei  River  Bridge  Company  of 
the  ri^t  founded  on  a  valuable  eonaideiation,  to  build  n  bridge  over  that 
river,  and  lo  take  tall,  coniaiaed  no  engageineni  from  ibe  eiaie  of  MuMcfau- 
■elia,  Dor  any  implied  contract,  (hut  tha  privilege  to  erect  another  bridge  con. 
.liguoua  lherelo,and  on  the  sams  line  of  travel,  and  which  might  create  com. 
I  pelilion,  and  diminiah  or  destroy  ita  income,  ahonld  not  be  granted  nithiij 
■the  period  of  the  operation  ofihe  grant ;  that  as  no  grant  of  any  anch  eiclu-,         , 
kive  privilege,  or' Bay  contract  of  tbe  kind  y/aa  €xprtt**d,  noat  was  lo  baio.l^      " 
lendeS'SFInfbRed.     There  wai  no  eonstnictive  franchise  or  privilege  ad- 
niRmt;  and  the  decision  rested  on  legislative  sovereignty,  and  ita  idl-snrpass-    ,  ,  ry~ 

ing  powers.     Mr.  Justice  Story  dioented  from  this  eiimordinary  doctrine  'd.W  ^f^  "f  '■ 

and  decision,  and  with  hii  customary  learning  and  ability.    Tbo  same  lati.    BT"  t.*?!)  . 
ludinary  doctrine  was  declared,  aflera  very  elaborate  diacusiion,  in  the  case  f  (^^7^^ 

ofTuckahoe  Canal  Co.  v.  Tuckahoe  Railroad  Co.,  in  the  Court  of  Appeals  In  ^ 

Virginia,  II  Ltigh,  4SL  As  there  was  no  txyrtu  provision  in  the  charter 
■gaioal  the  eiercis«  of  legislative  power  to  charter  other  and  rival  campaitie« 
for  tranaportalion  along  tho  asms  line,  parallel  and  conligaous,  it  was  held, 
that  the  legislature  might  lawfbll]',  and  in  their  discretion,  ezeiciie  the  power, 
though  it  might  in  effect  inpait  or  annihilate  the  profits  of  the  prior  company. 
Thia,  I  apprehend,  may  now  be  CMttidered  as  a  prevalent  principle  in  I  M-  H  ^ 
American  canstttutionat  I&w,  and,  in  ray  homble  opinion,  it  is  deeply  to  bt  j 
regretted. 
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with  &  kind  of  legal  imniOTtalily."  Special  privileges 
conferred  upon  towns  and  individuala  in  a  variety  of 
wajs,  and  for  numerous  purposes,  having  a  connection 
with  the  pabUc  iuterest,  are  franchises. 

•460         'V.   0/animitUt. 

An  annuity,  says  Lord  Coke,''  is  a  yearly  sum 
stipulated  to  be  paid  to  another,  in  fee,  or  for  life  or 
years,  and  chargeable  only  on  the  person  of  the  grantor. 
If  it  be  agreed  to  be  paid  to  the  annuitant  and  his  heirs, 
it  is  a  personal  fee,  and  transmissible  by  descent  like 
an  estate  in  foe,  and  forfeitable  for  treason  as  an  faeredi- 
tameiit,<=  and  for  that  reason  it  belongs  to  the  class  of 
incorporeal  hereditaments.^  It  is  chargeable  upon  the 
ptrton  of  the  grantor,  for  if  the  annuity  was  made 
chargeable  upon  land,  it  would  then  become  a  rent 
charge,  and  descend  to  the  heirs  as  real  property.*  The 
remedy  for  a  failure  in  the  payment  of  the  annuity,  was 
anciently  by  the  original  writ  of  annuity,  but  now  the 
remedy  is  by  a  personal  action  of  debt  or  covenant  on 
the  instrument  by  which  the  annuity  is  created.  Unless 
the  grantor  grante  the  annuity  for  himself  and  his  heirs, 


■  Tha]' kie,  lieT«rlheleM,  desmed  iacorparetl  hercdiluncou;  and  ifaircB 
in  a  nilrotd  incorporaied  eompuiy  have,  in  Kenluckf ,  been  Bdjndfed  to  be 
red  eaiabi,  which  deacendi  ■■  raalt; ,  and  of  which  k  widow  mi^t  ba  en- 
dowad.    Price  t.  Price,  6  Daita't  Bip.  lOT. 

•  Co.  LUt.  144.  h. 

•  Co.  Lilt.  3.  a.    NaTil'a  caae,  7  Co.  34  h. 

t  Anannnitr  in  fee  ia  penonal  e«ute  «ai  MOii*.  Ichainoae  ortbeiacU 
denM  and  chaiacleriBticiDf  real  estate,  except  that  of  deacanding  to  the  heir, 
and  not  forming  aateta  in  the  hand*  of  the  execator.  The  huaband  ia  nol  en. 
tilled  to  hia  curleaf,  nor  the  wife  to  bar  dower,  in  an  aDnuily.  It  cannot  b« 
coaTersd  b;rw*y  ofnae,  andit  ia  not  williinllie  statute  of  fnuda,  and  may  be 
beqneathed  and  aaaigned  aa  peiaonal  ealale.  fiiaffbrd  v.  Bucklef,  S  Vettf, 
ITD.  Aubin  t.  Daly,  4  £.  ^  Ali.  59.  Tbe  pcnonal  nature  of  an  annoity  ia 
diacotaed  with  leatning  and  ability  in  the  article  antilled  "  Peiaonal  Heredi. 
tamenlR,"  in  the  jlnwrieoR  Latp  Magaxint  for  October,  1843. 

•  Co.  Litt.  144.  b. 
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the  heirs  of  the  grantor  ore  not  bound,  for  the  law  pre- 
sumes, by  the  omlssioo  to  name  them,  ibat  be  did  not 
intend  to  include  them  in  the  obligation.* 

VI.  O/renti. 

Rents  are  the  last  species  of  these  incorporeal  heredi- 
taments, and  they  form  a  very  important  and  interesting, 
title  under  this  branch  of  the  law. 

(1.)  (y  the  variovt  Itindt  ofraOa. 

Rent  is  a  certain  yearly  profit  in  money,  provisions, 
chattels  or  labour,  issuing  out  of  lands  and  tenements, 
in  retribution  for  the  use,  and  it  cannot  issue  out  of  a 
mere  privilege  or  easement"  There  were,  at  common 
law,  according  to  Littleton,"  three  kinds  of  rent,  viz., 
rent  service,  rent  charge  and  rent  seek.  Rentaer- 
ptce  was  wherethe  tenant  held  his  land  by 'fealty,  *461t 
or  other  corporeal  service,  and  a  certain  rent ; 
and  it  was  called  rent  service,  because  there  was  some 
corporeal  service  incident  to  the  tenancy,  as  fealty, 
homage  or  other  service.  A  right  of  distress  was  in- 
separably incident  to  this  rent.''  Rent  charge,  or  fee- 
farm  rent,  is  where  the  rent  is  created  by  deed,  and  the 
fee  granted ;  and  as  there  is  no  fealty  annexed  to  such  a 
grant  of  the  whole  estate,  the  rent  charge  was  not  fa- 
voured at  common  law.  The  right  of  distress  is  not  an 
incident,  and  it  requires  an  express  power  of  distress  to 
be  annexed  to  the  grant,  which  ^ves  it  the  name  of  a 
rent  charge,  because  the  laods.are,  by  the  deed,  charged 


■  Ibid.  Vb.  BHi*.  tn  a  rsMUt  iraaliae,  entillad  "  Xtc  Leie  of  Firt  a»d 
Lift  Intaranct  and  Amtmitiet,"  hu  eollccMd  and  smnged  ill  ilia  law 
on  die  nib|eci  of  anit>iitJM/*r  liva.  An  annuity,  m  well  u  a  judgment, 
ie  pteeamed  to  be  Mtiified  after  iwentr  jrean,  if  nuthing  bat  been  done  nn- 
derii. 

k  3  fir«cH  Cm.  41.  GiUieTl  an  StnU,9.  Co.  Ha.  14SL  ».  BnuaH  >. 
Cape),  8  Bantm.  f  Ore—.  141. 

•  Sec.  313. 

<£>lt.«.S15.    a.  Litl.ua.*.    Kenege  T.  E3Uo(,  9  Tr<((>,  SSe. 
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with  a  disirese.*  Rent  »eck,  sieau,  or  barren  rent,  was 
rent  reserved  by  deed,  without  any  clause  of  distress, 
and  in  a  case  in  which  the  owner  of  the  rent  had  no 
future  interest  or  reversion  in  the  land.  The  owner  of 
the  rent  was  accordingly  driven  to  the  slow  and  tedious 
remedy  by  a  writ  of  annuity,  or  a  writ  of  assize. *>  But 
the  statute  of  4  Geo.  IL,  c.  28,  abolished  all  distinction 
between  the  several  hinds  of  rent,  so  far  as  to  give  the 
same  remedy  by  distress  in  cases  of  rents  seek,  rents  of 
assize  and  chief  rents,  as  in  the  case  of  rent  reserved 
upon  a  lease.  The  statute  of  New-York'  has  not 
adopted  that  provision  in  so  many  words,  but  it  gives 
the  remedy  by  distress  in  all  cases  where  any  certain 
services,  or  certain  rents  reserved  out  of  lands  or  tene- 
ments, remain  due.  The  remedy  is  extended  equally  to 
the  grantees  and  assignees  of  the  lessor,  and  to  the  heirs, 
executors  and  administrators  of  the  party  entitled.^ 


*  LUt. ».  917.  Co.  Liu.  ]43.  h.  GilUrl  en  BrnU,  155.  In  the  cue  of 
Ingaraolt  t.  Snrgeaat,  1  Wkartaa,  337,  (he  l«v  on  thii  held  is  tcaniadir  re- 
viewed and  dineuHcd  by  Mr.  Juidcs  Ktaao&j  ;  and  il  \a  declared,  thtil  (he 
■talute  at  Qaia  Emplortt  (IB  Edw.  I.)  waa  oeiei  in  force  in  Pennaylrania, 
and  (hal  a  rent,  reserved  to  cnintor  and  hisbein,  in  (be  grant  uflaadaia  fee, 
ia  a  rml  ttrmce,  and  not  >  rml  cXargt.  The  release  of  part  of  the  ground 
from  the  ren(  doea  noi  tfaemfore  eilinguiah  the  whole,  and  (be  remainder  of 
the  land  rcmaitu  aubjeci  lo  a  due  proportion  of  the  rant. 

<■  Lilt  a.  313.  aiT,  Sie.  335,  SSG.  Co.  litl.  150.  b.  16a  a.  Gilicrt  m 
DutrtttM,&. 

•  Ife«,.Y<^k  ficoiMi  Slaluui.  vol.  i.  747.  tee.  IB.  SO,  91, 99. 

i  The  rela(ioDa  of  landlord  and  tenant  have  been  Tecy  maieiiall]'  alletod 
in  (he  slate  of  New-Yorii  ainea  the  last  edition  of  Ihti  work.  In  the  new 
(perhapa  (be  bciior  eipreaaion  would  be  Ibe  nrwett)  Conaiitution  of  New- 
York,  which  look  cfleot  on  the  firat  of  January,  1B47,  it  waa  jmivided  (hat 
"no  l«*ie  or  gr^nl  of  agiicullunl  land  for  a  longer  jieriod  than  twelTo 
jreara  ihsFeafler  made,  in  which  ahould  be  raaetved  any  rent  or  aerriee  of 
any  kind,  ahould  be  valid."  [Conel.  Art.  I,  a«e.  14.]  By  a  law  of  the 
New-Yorii  legiilature,  paawd  May  13lb,  1846,  diilree*  for  rent  waa  abol- 
iahed;  and  (he  proTisiona  of  the  ReTiaed  Sta(ataa,  loL  i.  p.  476,  gifinc 
preference  to  jandlordC  claiow  fin  rem  ovei  judgnient.er*diiora,  were  re  • 
pealed,  t^aweof  Sees.  69th,  ch.  974.]  Itwiilbe  peiceived  ihei  theae  are 
momeoutta  chaiigea  in  long.eiiabliahed  law. 
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There  is,  therefore,  the  same  universal  remedy  by 
action  and  by  distress,  for  every  species  of  roDt  or  ser- 
vice lawful)}'  due,  when  the  same  is  certain.* 
The  •tenancy  that  will  authorize  a  distress  does  •462 
not  necessarily  require  a  formal  lease,  and  it  may 
be  implied  from  circumstances,  and  a  parol  lease  will 
be  sufficient.'' 

The  best  way  of  reserving  perpetual  rents,  if  it  be  in- 
tended that  rents  should  always  be  of  the  same  value, 
is  to  stipulate  that  the  payment  be  in  kind,  such  as 
wheat,  or  other  produce,  or  in  cattle  or  poultry.     Thi 


e,  I 

■ll 


»  Cornell  t.  Lemb,  9  Coatn'i  Sep.  652.  Smith  ».  Cohon,  10  John*.  Btp. 
91.  The  COM  cfCoinellT.  Lamb  aBBQiDeithitanTsnioDBryinlerMtmuel 
be  subaiititig  in  the  pcraon  wba  diMraina;  but  that  c»e  uose  prior  lo  the 
Ntu.Yerk  Seviltd  Stalulii,  sad  wheo  ihe  extended  protilion  ia  iboiii 
■tBtulee  had  not  been  adopted.  The  rcBlriciioa  oa  lo  ihs  necewity  of  a  le- 
rec«ioilgj7  intcreat  niantjoiied  in  that  CBae,  aerniB  to  be  now  removed  by  the 
tSth  section  of  the  aiatule  above  cited.  A  doubt  waa  lu^geated,  in  [be  caae 
of  Coraell  v.  Lamb,  whether  the  right  of  dlatteai  could  eiial  in  ihoae  caaea 
where  the  land  «u  aliodiat,  without  an  aulhoiity  tor  that  puipoaa  in  the 
leaie  or  contnet.  To  MtablJeh  the  tight  of  diatreaa  at  common  iaw,  without 
any  power  in  the  leaae.  there  alwaya  eiialeda  rent  due,  atevenionaryitiler- 
eal  in  the  landlord,  and  fealty  due  aa  incident  to  the  tenure  of/r«  and  cam- 
nun  toeage.  To  reinore  ihia  doubt,  it  wu  declared  by  ihe  NtiB.Tork  Rt. 
vitd  StatvUt,  vol.  i.  716,  aec.  4,  rendering  alt  landa  in  the  aute  allodial,  that 
the  aboHlion  of  tenures  ahonld  not  lake  away  or  discharge  soy  rente  or  saT' 
vicsa  certain,  whicb  had  been,  oi  might  be  created  or  reaervsd.  This  was 
intended  to  subject  allodial  lands  to  the  incidents  whicb  before  applied  to 

b  Kntchtv.  Bennett,  3  £tof.£«]k  361.  Cornell  v.  Lamb,  9  Cncxn'aArp. 
G53.  Jacks  r.  Smith,  1  Bai/'t  Stf.  315.  It  was  Co  be  presumed,  that  in 
those  slaleain  whicb  the  Engliah  law  of  dlatreea  for  rent  haa  been  essentially 
preserved,  tba  remedy  had  equally  been  extended  to  evet;  kind  of  rent.  But 
I  should  infer  that  this  was  not  ifae  eaae  in  Virpnia ;  for  in  the  Antriean 
Juriit,  No.  8,  the  question  ia  raised,  and  discBased  with  much  acuianeas  and 
research,  aiethrr  in  Vtrginia,  an  Ikt  cnieeyaner  o/  Und  in  ftt  simple,  rt. 
*emag  rtnt,  thtftqffor,  leitheut  an  txprtn  atijmlatioit  ta  tliat  tfftet,  kal  ■ 
T^kt  of  dittrett.  The  writer  concludea  in  the  affirmative,  and  that  on  a 
feolTment  in  fee  milk  a  TttrMlian  af  reni,  Ihe  feoBee  thereby  becomes  a 
tenant,  and  the  feoffor  b  landlord,  with  the  remote  reveraionary  intaretii 
nailed  a  rereriet. 
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was  tbe  almost  universal  practice  ia  anciect  times,  and 
a  great  proportion  of  the  ancient  leases  m  New-Toil, 
in  tbe  manor  counties,  were  of  that  ilescription.  By 
tbe  statute  of  18  EUz.,  one  third  part  of  the  rent  upon 
college  leases  was  directed  to  be  reserved  in  com,  to 
be  paid  either  in  com,  or  at  tbe  corrent  prices  at  the 
nearest  public  market.  We  have  an  instance  in  New- 
York  of  tbe  same  provident  foresight  in  the  act 
*463  inttittaing  the  univertity,^  *and  limiting  its  annual 
income  to  40,000  bushels  of  wheat-  This  ar- 
rangement saves  the  interest  of  the  persons  in  whose 
favour  rent  is  reserved  from  sinking  by  the  deprecia- 
tion of  money,  owing  to  the  augmentation  of  gold  and 
silver,  and  the  accumulation  of  paper  credit.  The 
rents  which  have  been  reserved  in  com,  says  Doctor 
Smith,  have  preserved  their  value  much  better  than 
those  which  have  been  reserved  in  money." 

In  tbe  feudal  ages,  a  great  proportion  of  tbe  produce 
of  the  land  went  as  rent  to  the  landlord.  The  cultiva- 
tors of  the  soil  were  generally  bondsmen,  or  tenants  at 
will,  whose  labours  in  peace,  and  services  in  war,  were 
equally  at  the  command  of  tbe  landlord.  In  modem 
times,  the  rent  of  land  has  been  tripled  and  quad- 
rupled ;  but  tbe  produce  of  the  land,  in  the  pn^ress  of 
improvement,  has  been  increased  in  a  much  greater 
proportion,  and  the  amount  of  the  yearly  produce  of 
land  is  several  times  greater  than  the  amount  of  the 
yearly  rent.' 

(3.)  When,  and  how  Jar  not  payable. 

1.  Ofeeiction, 

It  is  a  rule  of  law,  that  the  rent  must  be  reserved  to 


•  iMfsSNeK-Ytrk,  MM.  36.  e.  G< 

•  SmiA'*  W.aUh  af  iValun*,  toL.  i 

•  Smih'*  Wemltk  ef  NQtmu,  tol.  L 
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him  from  wbom  the  laod  proceeded,  or  to  his  lawtiil 
represeotatiTes,  and  it  cannot  bo  reserved  to  a  stranger. 
Thus,  if  A.  leases  a  lot  or  parcel  of  land  to  B.,  on  a 
certain  rent,  the  payment  of  that  rent  cannot  be  reserved 
to  C. ;  and  the  reason  is,  that  the  rent  is  payable  as  a 
retnro  for  the  possession  of  the  land,  and  it  must,  there- 
fere,  be  rendered  to  the  person  from  whom  the  land 
passed.'  It  was  also,  on  the  same  ground,  decided,  in 
PraeoU  v.  De  Forest,  and  afterwards  in  Cornell  v.  LaaA,^ 
that  the  right  of  distress  for  rent  was  incident  to  the  re- 
version, aaA  that  no  other  person  could  distrain 
•but  he  who  owned  the  reversion.  The  person  '464 
who  distriiins  must'have  some  reversionary  inter- 
est to  sustain  the  right."  If  the  landlord  dies  before  the 
rent  becomes  due,  it  goes  to  the  heir  as  incident  to  the 
reversion  ;  but  if  he  dies  after  the  rent  had  become 
payable,  it  goes  to  the  executor  or  administrator  as  part 
of  the  personal  estate,  and  the  executor  or  administrator 
has  the  same  remedy  by  action  or  by  distress,  for  the 
recovery  of  all  such  arrears,  that  the  testator  or  intestate 
might  have  had  if  living. ■>  If  the  tenant  be  evicted  from 
the  lands  demised  to  him,  by  a  title  paramount,  before 
the  rent  falls  due,  he  will  be  discharged  from  the  pay- 
ment of  the  rent,  for  the  obligation  to  pay  ceases  when 
the  consideration  for  it  ceases,  and  which  was  the  en- 
joyment of  the  land.'    But  if  the  lawful  eviction  by 


>Xtll.i.34a    Ci>.  ZiJI.  143.  b. 

tI6  7»hu.JIe^]59.    iC<min'iBtp.6& 

•  Thii  ■■  diered  in  New. York  by  lUtuM.    Vlda  mipra,  461. 

*  1  Suund.  Rep.  287.  n.  11.  Scnffard  v.  Wcntworth,  Prtc.  in  Ck.  555. 
Rookinrluin  t.  Feuiice,  1  F.  Wma.  ITT.  Laiettf  Nut-Tark,  eoM.  3E,  e. 
63.He.ja  Ntn>-TmkSej>ittdSlalitUt,Tal.i.Ul.ne.^l,il!t.  9  Aana'* 
Ktn.  Sep.  54.  A  pnrchuar  of  tha  r*T«i*ioa  u  ahariS^  aala  ii  anlitl<d  lo 
ihe  rent  bacomiDg  pajable  after  the  eiecation  of  the  deed.  Bank  orPaan. 
srlTBiiia  V.  WUe,  3  Wattf  Tern.  Stp.  394. 

•3S»LMr.  lit.  Bmt,  0.    1  Samtd.  Btf.  305.  n. 
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paramount  title  be  of  part  onlj'of  ihe  demised  pre- 
mises, the  rent  is  apportionable,  and  the  eviction  a  bar 
pro  tatUo,"-  So,  if  there  be  an  actual  expulsion  of  the 
tenant  from  the  whole,  or  a  part,  by  the  lessor,  before 
the  rent  becomes  due,  and  be  continued  until  sSter 
the  rent  becomes  due,  the  entire  rent  is  suspended  ;^ 
but  no  offensive  or  outrageous  conduct  on  the  part  of 
the  landlord,  as  by  erecting  a  nuisance  in  tbe  neigh- 
bourhood of  the  demised  premises,  will  be  sufficient.' 

S.  Destruction  (^ the  fremiiea. 
*465        'The  cases  have  t^orded  a  full  diacuasion  of 
the  interesting  question,  how  far  a  tenant  is  ex- 


■  SterenBon  v.  Limburd,  S  £«('«  Stf.  5TG.  Laneins  v.  Van  Alsiyne,  9 
Wmifiea  Btp.  501. 

b  Salmon  t.  Smiih,  1  Siund.  Rep.  2011.  S04.  nolo  2.  Co.  Litl.  148.  b. 
AiCDUgh'a  rase,  9  Co.  135.  Page  v.  Parr,  Slytt^  F4p.  433.  TunbnU  *. 
Bullock,  ibid.  446.  PendJclott  v.  Dyett,  4  Coam't  Sep.  581.  Benndl  f. 
BitUe,  4  Raalf,  339.  The  tame  prineipls  applies  if  the  lenanL  hs>  been 
obliged  10  pay  rent  lo  a  peraon  baving  a  prior  and  betlet  title  to  il.  fiipa- 
fard  V.  Fletcher,  4  Tcm  i?c;>.  511.  The  Interference  of  the  landlord  with 
ibe  po»eB>ion  deliberately,  by  entry,  eviction  or  dimurbauce  of  tbe  poeM*- 
sion,  and  depriving  ibe  tenont  ii(  ibc  benEGcial  enjoyTnem  of  tbe  premisu, 
will  suspend  or  eitinguiab  the  renL     Ogilvie  t.  Hull,  S  Hilt,  N.  Y.  Sep- 

sa. 

■  Pendleton  v.  Dyetl,  vb.  rap.  But  ibis  decision  was  reversed  in  the  New-, 
York  Court  of  Errors,  sBaee  S.  C.  8  Ceiefn,  737  ;  and  the  latter  doctrine  is, 
that  if  tbe  landlord,  by  indecent  and  oningeoua  condnel,  as  by  bringing 
habiioally  a  lewd  woman  into  the  bauae,  or  by  habitually  indecent  fkmiliui- 
ties  with  the  lenant'e  wife,  induce  tbe  lessee  and  bia  family,  in  ordet 
lo  escape  from  such  a  nuisance,  id  quit  Ihe  prentsea,  it  amounts  to  a  con. 
■tmciiie  eviction,  and  ban  the  landlord  from  his  action  for  Tent.  Onnning 
V.  Burden,  N.  Y.  Marint  CmiTt,  SepL  1B43,  S.  P^  It  is  no  implied  eondi. 
lion  in  leasing  a  iiouae  that  it  be  fit  fur  Ihe  purpose  of  oecapation ;  and  if  it 
be  infected  with  a  nuisance,  the  lessee  is  not  bound  to  slay  in  it,  and  ia  dia* 
charged  from  rent.  Smith  v.  Mnrable,  I  Cvrr.  ^  Manh,  4T9.  8.  C.  II M. 
j-  W.  5.  This  lust  case  woB  considered  by  the  court,  in  Sutton  v.  Temple, 
and  Hart  v.  Windsor,  12  Mecnn  ^  Wtltby,  52.  68,  aa  very  limited  and 
questionable ;  and  again  in  Surplice  v.  Farnswonli,  7  Mon.  ^  G.  576,  ibe 
court  of  C.  B.  followed  these  latter  deci^ona,  and  decided  thai  ti>e  tanani 
ia  not  enlilled  to  quit  until  the  tenancy  is  regularly  tenninaled,  aldiongh  iba 
premiaes  be  out  of  repair,  and  the  landlord  i«  boond  to  repair,  and  doM  aoi. 
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cused  from  the  payment  of  rent,  when  he  is  deprived, 
even  by  inevitable  necessity  or  misfortune,  and  without 
any  default  on  his  part,  or  on  the  part  of  the  landlord, 
of  the  enjoyment  of  the  premises.  In  Tavemer't  case,' 
which  arose  in  34  and  3d  Hen.  YIII.,  a  man  made  a  lease 
of  land,  and  of  a  flock  of  sheep,  rendering  a  certain  rent, 
and  all  the  sheep  died.  The  question  was,  whether  the 
tenant  could  have  relief  from  this  calamity,  at  the  ex- 
pense of  his  landlord,  by  an  apportionment  of  the  rent. 
It  was  very  much  debated,  and  different  opinions  were 
entertained  by  the  sergeants  and  judges  who  discussed 
the  subject.  Some  of  them  thought  there  was  good 
reason  and  equity  to  apportion  the  rent,  or,  in  other 
words,  to  make  a  proportional  deduction  for  the  loss  of 
the  sheep.  But  others  held  to  the  contrary  opinion,  and 
that  though  the  sea,  or  an  inundationi  should  gain  upon 
the  land,  or  part  of  it  be  burnt  by  wildfire,  the  entire 
rent  must  issue  out  of  the  remainder,  and  that  it  would 
be  diflferentifpartof  the  laud  should  be  recovered  from 
the  tenant  by  a  tide  paramoqnt  to  that  derived  from  his 
landlord.  The  point  was  left  unsettled  by  this  early 
decision ;  but  the  opinion  of  those  who  were  for  the 
payment  of  the  endre  rent,  gained  a  decided  superiority 
in  the  course  of  the  subsequent  century. 

In  Paradine  v.  Jaru,^  an  action  of  debt  was  brought  for 
rent,  upon  a  lease  for  years,  and  the  defendant  pleaded, 
by  way  of  excuse  fo'r  the  non-payment  of  the  rent,  that  he 
had  been  driven  from  the  premises  by  public  enemies, 
viz.,  by  Prince  Rupert  and  his  soldiers.  The  case  was 
fully  and  ably  argued  before  the  King's  Bench,  during 
the  time  of  the  civil  wars,  in  the  reign  of  Charles  I.  It 
was  insisted,  that  by  the  law  of  reason,  a  man  ought 


■  1  Dgir'i  Stf.  55. 1 
k  AUytC§  Bff.  36. 
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^  not  to  pay  rent  when  be  could  uot  enjoy,  without 

Q\  *466  auj  default  on  his  part,  the  land  demised  *to 
him,  and  that  the  civil  and  canon  law  exempted 
the  party  in  auch  a  case.  But  Rolle,  J.,  (the  same 
person  who  was  author  of  the  ahridgment,)  overruled 
the  plea,  and  held,  that  neither  the  hostile  army,  nor  an 
inundation,  would  exempt  the  tenant  from  paying  rent. 
The  same  doctrine  has  been  continued  to  this  day ; 
■  ^  and  it  is  well  settled,  that  upon  an  express  contract  to 

i  ^  P^y  '^°^>  ^^^  ^^  ^^  ^^^  premises  by  fire,  or  inundation, 

^  or  external  violence,  will  not  exempt  the  party  from 

his  obligation  to  pay  the  rent.    The  case  of  BaUet  v. 
A  Wylie^  was  decided  on  that  principle,  and  the  principal 

(  English  authorities  were  reviewed.     Since  that  deci- 

^^  sion,  the  point  has  been  presented  and  decided  the  same 

way  in  the  English  C.  B.,  in  Baker  v.  HoUza^ell^  and 
.  v^  Ae  unsettled  question,  whether  a  court  of  equi^  would 

'>*  grant  rehef  to  the  tenant  against  the  landlord's  claim  at 

^w  for  rent,  has  also  been  put  at  rest  by  the  decision 
in  Hare  v.  OrofK,"  in  the  English  Exchequer,  and  of 
BdUzagffelly.  Baker, '^  in  the  English  Courtof  Chancery. 
In  both  of  these  cases,  the  Court  of  Equity  refused  to 
interfere  in  favour  of  the  tenant,  who  was  considered 
as  having  no  equity  against  the  effect  of  his  own  ex- 
press agreement  to  pay  the  renL  The  some  rule  pre- 
vails equally  in  England  and  in  this  country,  in  the 
case  of  an  express  covenant  to  pay  lent  ;■  but  it  is  un- 


,   '  3  JpAw.  Rtp.  M. 
b  4  Tounl.  Bt^.  45. 

•  3  Aa*t.  Rtp.  687. 
i  IB  Vttn/'t  Rtp.  115.    8m,  iIbo,  lo  the  Mme  poinl.  Leads  t 

1  Simon,  146,  and  Lunott  t.  Stairett,  1  Bnr.  ^  Johu.  43. 

•  PoUud  V.  Shfteffsr,  I  DMoT  Sep.  310.  Fowler  r.  Bote,  6  Mom.  Btf. 
63.  Wtgnet  v.  White,  4  Harr.  ^  JakmM.  564.  Leeds  t.  Chatiwm,  1  Simti, 
146,c#n(ra.  RiplerT.WjshlmiD.i JPC«rd,447.  OaXM v. Gnm, A Pmigt, 
355.    Una  v.  Rosa,  10  Oiic  R.  412. 
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derstood  that,  by  the  civil  law,  the  praetor  would  ex- 
empt the  tenant  from  paying  the  rent,  or  modify  the 
obligation,  according  to  equity,  when  the  property 
was  destroyed  by  fire,  inundation  or  violence, 
'or  the  crops  &iled  I^  a  bad  season.'  So,  Lord  *467 
NorthingtoD,  in  Brown  v.  QuUur,^  thought  it  very 
clear,  that  a  man  should  not  pay  rent  for  what  he  can- 
not enjoy,  if  occasioned  by  an  accident  which  he  did 
not  undertake  to  meet.  But  I  apprehend  that  the  law, 
as  it  is  now  settled  on  that  point,  rests  on  solid  founda- 
tions of  justice  and  policy.  It  is  to  be  observed,  that  j 
the  case  only  applies  to  exprat  agreements  to  pay ;  and 
if  a  par^  will  voluntarily  create  a  duty  or  charge  upon 
himself,  he  ought  to  abide  by  it  when  the  other  par^  is 
not  in  fault,  and  when  he  might  have  provided,  if  fae 
had  chosen,  against  bis  responsibility  in  case  of  such 
accidents.  The  lots  of  the  rent  must  fall  either  on  the 
lessor  or  lessee  ;  and  there  is  no  more  equi^  that  the 
landlord  should  bear  it  than  the  tenanti  when  the  tenant 
has  engaged  expressly  to  pay  the  rent,  and  when  the 
landlord  must  bear  the  loss  of  the  property  destroyed. 
The  calamity  is  mutual ;  and  there  is  much  weight  in 
the  observation  of  the  coansel,  in  one  of  the  cases  re- 
ferred to,  that  these  tosses  by  fire  may  often  proceed 
from  the  carelessness  of  tenants ;  and  if  they  can  escape 
from  the  rent,  which  they  may  deem  inconvenient,  by 
leaving  the  property  carelessly  exposed,  it  might  very 


•  Dig.  19-  3-  IS.  3.  Aid  50.  17. 33.  Codt,  4.  65. 8 :  and  aee  ibe  copioui 
annotalioM  in  the  BnTiladiUoD<rf'lhe  CarfatJuritCivilu.aanextdloibe 
•flicls  in  iba  code.  The  doctrine  of  the  civil  law  ia  alao  followed  in  the 
Fmich  Ian,  and  in  tha  law  of  other  countriaa  which  follow  the  civil  law. 
CW<  CtBa,  n.  1733.  1733.  1  Bt^t  Ccn.  453.  Cnil  Codt  of  Xouriaaa, 
art.  36G7.  Fi^ffaiitrf  (b.  5.  c.  6.  tec  3.)  conaidera  [he  mle  of  tha  civil  law 
to  be  jnat  and  aqoittbla. 

k  Ami.  Sip.  619. 
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much  lessen  the  iDducements  to  a  reasonable  and  De- 
cessary  vigilance  on  their  part." 

Inevitable  accident  will  excuse  a  party  from  a  penal- 
ty, bat  will  not  relieve  him  from  fais  covenant  to  per- 
form. Thus,  in  a  case  as  early  as  38  and  S9  Henry 
Vin.,''  the  parly  covenanted  to  sustain  and  repair  the 

banks  of  a  river,  under  pain  of  forfeiture  of  10/., 
•468     and  the  banks  were  destroyed  suddenly  •by  a 

great  flood.  The  court  held,  that  he  was  bound 
to  repair,  but  was  not  subjected  to  the  penalty.  And 
in  the  modern  cases,°  it  has  been  held,  that  the  lessee 
or  the  assignee  of  a  lease,  in  which  the  lessee  covenanted 
for  himself  and  his  assigns,  absolutely  to  repair,  was 
bound  to  repair,  notwithstanding  the  buildings  were  ac- 
cidentally destroyed  by  fire.  And  if  the  premises  be 
out  of  repair,  the  tenant  cemnot  make  rep»rs  at  the  ex- 
pense of  the  landlord,  or  deduct  the  amount  of  ihem  out 
of  the  rent,  unless  there  be  a  special  agreement  for  that 
purpose  between  the  tenant  and  his  landlord.''  But  if 
the  tenant  be  not  under  any  agreement  to  repair,  and 
the  premises  become  unsafe  and  useless  from  want  of 
repairs,  the  tenant  from  year  to  year  may  quit  without 
notice}  and  he  would  not  be  liable,  in  an  action  for  use 
and  occupation,  for  any  rent  after  the  occupation  bad 
ceased  to  be  beneficial.* 


•■  la  Hart  T.  WJadur,  13  Mftton  4  WeMg'  '^^  SS>  '^^  ■ulhonliet  are 
all  ciwd  bjibt  coaniet,  and  Mr.  Baron  Parke, infBvqur  of  ihe  bindiog  Toice 
of  the  conmei  to  par  rent  od  a  demtBe  of  land,  thoagh  occnpntjao  beeomu 
hnpracticable  by  calamity  or  vU  major,  provided  the  eaiaic  eoolinnGi. 

a  1  Dytr,  33.  a. 

•  The  Earl  orCfaeaietBeld  v.  Duke  of  Botion,  Cemyn'a  rip.  ^7.  Bollock 
t.  Dommiit,  9  ChUty'*  K.  B.  Sef.  603.    S.  C.  6  Trrm  Rtf.  650. 

•  Mumford  v.  BrowD,  6  Cneen'*  Stf.  475. 

•  Edwards  *•  Helherington,  eiied  in  Saliabnry  t.  Mareball,  4  Cnr.  ^ 
Payne,  65.  The  Engliih  doctrine  ii,  that  to  enable  a  lenanl  lo  avoid  bit 
laaia  there  mntt  be  a  default  on  the  part  of  the  landlord,  a*  where  there  waa 
eiibcr  error  or  fraadulent  deicriplioa  of  the  premiMi,  or  'bay  irere  rendered 
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When  rent  is  due,  a.  tender  upon  the  land  is  good,  and 
prevents  a  forfeiture.  The  tenant  is  not  bound  to  go 
and  seek  the  landlord,  provided  the  contract  be  silent 
as  to  the  place  of  payment;  and  yet  a  personal  tender 
to  the  laudlord,  off  Uie  land,  is  also  good.*  The  time 
of  payment  depends  upon  the  contract ;  and  if  there  be 
no  special  agreement  to  the  contrary,  the  payment 
would  be  due  either  yearly,  half  yearly  or  quarterly, 
according  to  the  usage  of  the  country,  and  the  pre- 
sumed inlenticm  to  conform  to  it.  If  there  be  no  usage 
in  the  case,  the  rent  is  due  at  the  end  of  the  year.  But 
in  the  city  of  New-York,  it  is  provided  by  statute,  that, 
in  the  absence  of  any  special  agreement,  the  rent  is 
payable  quarterly,  and  the  hiring  terminates  on  the  first 
ofMaythereafter.b  A^HfLf 

•8.  0/apportummmt.  *469 

On  the  sutgect  of  the  apportionment  of  rent, 
there  are  several  distinctions  to  be  noticed.  There  are 
two  modes  of  apportioning  rent  The  one  is,  by  grant- 
ing the  reversion  of  part  <^  tbe  land  out  of  which  the 
rent  issues ;  the  other,  by  granting  part  of  the  rent  to 
one  person,  and  part  to  another.*  It  is  laid  down  as  a 
general  rule,  in  the  more  ancient  cases,  that  if  the  owner 
of  a  rent  service  purchased  part  of  the  land  out  of  which 
the  rent  issued,  the  rentwas  to  be  apportioned  according  to 
its  just  value,  and  the  tenant  was  discharged  of  the  rent, 
in  a  ratio  to  the  land  purchased.  But  if  a  man  had  a 
rest  charge,  and  purchased  or  released  part  of  the  land- 


uDinbabiMble  bjr  the  wroDgfol  tet  or  debnliof  the  laadlord.    Ljont  t.  Got. 
ion,  5  Biagiatn.  N.  C.  501.    Arden  t.  Fulkn,  10  Maton  f  ITebtjr,  321. 
■  Waller  T.  Dewtj,  IG  Jthtu.  Stp.Haa.     Gibbi,  Ch.  J.,  Bomri  y.  Pdotw, 
8  TatnL  Sep.  9TT.    Hnnter  t.  Le  Conte,  6  Coteai't  Btf.  TS8. 

*  Ifm-Tork  BnUtJ  Stalata,  Tol.  i.  744.  ate.  \. 

•  Abbott,  Ck  J.,  5  BiTw.  4-  Aid.  876. 
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out  of  whtcb  the  rent  issued,  the  whole  rent  vaa  held 
to  be  eztinguiahed.*  The  Direction  to  the  doctrine  of 
die  apportionmeot  of  rent  was,  that  it  exposed  the  tenant 
to  several  snits  or  processes  of  distress,  for  a  thing  which 
was  originally  entire,  and  he  ought  not  to  be  obliged  to 
pay  his  rent  in  difierent  parcelst  and  to  several  landlords, 
when  he  contracted  to  pay,  in  one  entire  som,  to  one 
person.  But  the  convenience  of  mankind  dictated  the 
necessity  of  an  apportionment  of  rent  in  a  varie^  of 
cases.  Thoogh  it  was  a  principle  of  the  common  law 
that  an  entire  contract  could  not  be  apportioned,  yet 
die  apportionment  of  rent  was,  under  certain  circnm- 
stances,  allowed  by  the  common  law,  either  on  seve- 
rance of  the  land  ftom  which  it  issued,  or  of  the  rever- 
sion to  which  it  was  incident.  A  person  has  a  rig^t  to 
sell  the  whole  or  any  part  of  his  reversionary  interest 
in  land.  It  may  be  necesaary  to  divide  his  estate  out 
on  rent  among  his  children,  or  to  sell  part  to  answer 
the  exigencies  of  the  family ;  and  it  would  be  intoler- 
able if  such  a  necessary  sale  worked  an  extingoiahment 
of  the  whole  rent.  The  rent  passes  as  an  incident  to 
the  purchaser  of  the  reversion,  and  the  tenant  may 

always  avoid  several  suits  and  distresses  by  a 
*470  punctual  payment  *of  his  rent.    The  rent  is  to  be 

apportioned  among  the  several  owners  of  the  rever- 
sion of  the  rent,  according  to  the  value  of  the  land ;  and 
whenever  the  question  becomes  a  litigated  one  in  a  court 
of  justice,  it  is  the  business  of  the  jury,  upon  evidence 
produced,  to  apportion  the  rent  to  the  value  of  the  laud. 
These  things  are  now  generally  regulated  by  the  agree- 
ment of  parties,  whenever  a  sale  of  part  only  of  the 
demised  premises  is  made ;  and  the  tenant  has  no  con- 


ny  Google 


Lac  LIL]  OF  REAL  PRCVBRTT  47O 

cem  with  the  transactioai  since  he  pays  no  more  than 
his  stipnUted  rent,  and  to  the  claimants  in  the  proper- 
tioDB  settled  hj  themselves.     There  is  no  doubt,  there- 
fore, that  a  rent  charge  may  be  apportioned,  whenever 
the  reversioner  or  owner  of  the  rent  either  releases  part 
of  the  rent  to  the  tenant,  or  conveys  part  of  the  land  to 
a  Btraoger.*    The  rent  is  also  liable  to  apportionment  by 
act  of  law,  as  in  cases  of  descent  and  judicial  sales.** 
If  the  landlord  enters  upon  part  of  the  demised  pre-  Mt^tfv^'-    - 
mises  by  wrong,  the  better  opinion  is,  that  it  suspends     it  It 
the  payment  of  the  whole  rent  until  the  tenant  ^^  ^^'   fk,  */• 
stored  to  the  whole  possession,  for  the  lessor  ought  not    v'***^*^ 
to  be  able  so  to  apportion  his  own  wrong  as  to  oblige  C**"-**^-* ' 
the  tenant  to  pay  any  thing  for  the  residue  f  but  the 
rule  is  otlierwise  in  the  case  of  a  lawful  entry  into  part 
of  the  demised  premises,  by  the  authority  of  the  tenant 
himself.^ 

The  rule  at  common  law  was,  that  neither  law  nor 
equlr^  would  apportion  rent  as  to  time,  and,  therefore, 
if  the  tenant  for  life  gave  a  lease  for  years,  rendering  a 
yearly  rent,  and  died  in  the  course  of  the  year,  the 
rent  could  not  be  apportbned,  and  the  tenant  would 
go  free  of  rent  for  the  first  part  of  the  year.  The 
principle  was,  that  an  entire  contract  could 
*not  be  apportioned.  The  imperfect  perform-  *471 
ance  of  it  depending  on  various  acts,  could  not 
reasonably  afibrd  a  title  to  the  whole,  and  from  the 
com|dex  nature  and  uncertsun  value  of  part  perform' 


>(>.£»(t14a.a.  GiUerlnXrab,  1S3.  Fukr  *■  Cnis,  6  Ata*4  96a. 

k  WoUoD  T.  Shin,  On.  JStc  74S.  LUt.  no.  9S4.  1  S»l.  Air.  t\u  Appn. 
liMUMMt,  D.  pL  a,  4, 5.  Th«  judicul  mIm  ^lakea  of  ia  tbe  CMa  cited, 
wan  Ihcne  id  whkh  p*rt  of  a  NDt  vhuge  wat  «nBitil«d  an  mn  aiacaiioii, 
■ml  it  WW  held  (ood,  though  tbe  tenant  mi^it  be  liable  la  two  ezantioiM, 

•lMtLAtr.Mt.a.  OOitrft Law  tf  SatemiiMt,  Ki.  SMithv.Sa. 
laiA  8  Cteyfc  Sia.    Briar*  *.  Bale,  4  £«vJ^4B«. 

«  Sedikim  V.  RolMon,  ]  rmi.  Jle^  978.  VaBfhanv.BlmektH,!  FMleif 
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ance,  it  could  not  aflTord  a  title  to  any  part  of  the 
stipulated  consideration.*  But  the  statute  of  11  Geo. 
IL,  c.  Id.  sec.  16)  supplied  the  principle,  that  appor- 
tionment  should  be  made  of  rent  in  respect  to  time  in 
such  cases,  and  that  part  of  tlie  statute  has  been  re- 
enacted  or  adopted  in  this  country."" 

(3.)   0/ the  remedy. 

The  remedy  provided  by  law  for  the  recovery  of  rent, 

depends  upon  the  nature  of  the  instrument  or 

•472    contract  by  •which  payment  is  secured.    The 


*  Bra.  Abr.liLApp»rtunmunt,p\.  1.36.  Clan's  cue,  10  Ck.  137.  JeOMr 
V.  HoTgin,  1  P.  Whu.  393.  The  Muter  of  ihe  Rolb,  in  Htj  t.  Fa1ni«r,  3 
ibid.  503.  Cairer  v.  Powell,  6  Tirm,  330.  AnnulticB  uid  Kemnni'  wagw, 
like  fEnis,  ware  nol  in  geacral  Rpporiianable  at  common  law,  sod  ibe  nds 
tMued  10  be  applicable  to  all  periodical  payments  becoming  due  al  fixed  ia- 
terratf.  iraMTvant  waa  hired  forlfae  month  orysar,  and  [be  asrrice  ceaied 
irithin  tb«  time,  there  waa  no  apporliaiiineDt  of  wage*  for  the  Mtnal  nme  of 
Mrvice,  ihouch  tbe  rule  operated  in  soma  case*  moel  unjuatly.  Bro.Abr.  lil. 
Apperlimrtmnt,  p\.  13. 33. 36.  Connteaa  of  Plymouih  v,  Throgmorton,  1 
Salic  65.  But  iLe  old  rule  in  now  beld  to  be  relaxed,  and  wages,  it  ii  nn- 
deiBlDod,  may  be  apportionod,  upon  the  principle  thai  aaeh  ia  the  leaaonabie 
cooalruction  of  the  contreet  of  luring.  Lawrence,  J.,  6  TVrm,  336.  H'Clun 
T.  Fyatt,  4  M'Cn-d,  SG.  Bacot  t.  Faraell,  S  SaOe^t  S.  C  Stp.  434.  And 
though  annuitiee  are  not  aubject  to  appoilionment,  like  rent,  nnder  the  eta- 
late  of  llGeo.!!.,  fetiif  the  annuitant  diea  within  the  quartet  or  year,  as  the 
caao  may  be,  and  the  annuity  was  giien  for  maintenance  in  infancy,  or  for 
[he  aepaiate  mainlenanue  of  a  feme  coTert,  equity  will  apportion  the  ann>lil)> 
up  to  the  day  of  the  annuitanl'a  death,  on  the  principle  thai  the  allowance 
was  neceaaary.  Hay  v.  Palme^  3  P.  ITne.  581.  Pearly  t.  Smilh>  3  Alt. 
360.  Howell  t.  Hanfurth,  3  Btacii.  Etp.  lOlG.  IT  Serg.  f  BMielt,  173. 
S.  P.  Dividenda,  or  moniea  ioTeated  in  stock,  are  alao  held  not  to  be,  aa  ■ 
general  rule,  apponlonable,  either  in  law  or  equity.  Wilaon  v.  Htrmer,  % 
Vet.  673.    Raeleigh  t.  Maatei,  3  Bra.  99. 

b  JV.  r.  Stm»id  StatitUt,  vol.  i.  T4T.  aec.  33.  IT  Surg-,  ^  SmU,  171. 
Ex  parte  Smith,  1  SmantL  Stp.  338.  The  editor  haa  annexed  a  loanwd 
note  to  the  last  caae,  on  the  doctrine  of  apponionment  h«  eiieting  bolh  befon 
and  NQca  the  eUtnte  of  11  Geo.  IL  The  atatate  of  4  William  IV.,  e.  99,  in 
.  amendment  of  the  act  of  11  Geo.  IL,  decUred,  that  all  rente  Berrice,  renla 
charge,  and  other  rente,  annailiea,  dividende,  and  all  olier  |wyMflil«  *f 
evtry  deKriptiim,tna4t  payaMe  at  fiiti period*,  ahonld  be  apportioned, and 
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suit  may  be  an  action  of  covenant,  or  debt,  or  as- 
sumpsit, for  the  use  and  occupatioii  of  the  land.  Tbe 
action  of  assumpsit  to  recover  a  reasonable  satisfaction 
for  use  and  occupation,  was  first  given  by  the  English 
statnte  of  11  Geo.  11.  c.  19,  and  it  has  been  followed  by 
the  N.  T.  Revised  Siataiu,  vol  i.  748,  sec.  26.  If  the 
tenant  never  actually  went  into  the  possession,  the 
remedy  must  be  upon  the  lease  or  agreement ;  and  if 
the  tenant  once  entered  into  possession,  the  recovery 
may  be  under  the  English  statute  for  the  whole  term  ; 
but  in  New-York  it  is  doubted  whether  the  recovery 
could  be  had  beyond  the  period  of  actual  occupation.* 
The  landlord  may  also  re-enter,  or  recover  possession 
of  the  land,  by  the  action  of  ejectment,  for  non-payment 
of  rent,  provided  half  a  year's  rent  or  more  be  in  ar- 
rear,  and  no  sufficient  distress  can  be  found ;  and  if 
the  tenant,  in  such  a  case,  does  not  redeem  within  six 
months  after  execution  issued,  the  land  will  be  deemed 
discharged  from  the  lease  or  contract.''  But  the  more 
usual,  prompt  and  effectual  remedy  is  by  distress, 
which  was  provided  by  the  common  law,  and  has  been 
regulated  and  greatly  improved  by  statute  in  England 
and  in  this  country.'' 

In  New- York  we  have  adopted  the  common  law  on 
the  subject  of  distress  for  rent,  and  we  have  likewise 
re-enacted  the  substance  of  the  English  statntes  of  6S 


ii  proridad  for  ibe  laoorarr  of  iha  Kpportioaed  p«ti*  from  tbe  Iwi  period  of 
pirment. 

-  Wood  V.  WImi,  1  Denis,  37. 

k  Thie  mi  the  prodnon  of  the  ■ttlsle  of  4  Geo.  II.,  ind  it  a  adopted  ia 
New-York,  (ir.  F.  £n>tM<I5la(ttJc(,  Tot.  ii.  505,)and  probebty  in  eevetvlof 
the  other  »u<ei. 

•  The  nimmary  proeeedingB  by  diaircM,  in  iu  two  brinchea  for  dumigs 
feaiant  for  cattle,  and  for  anean  of  reni,  haa  come  down  from  (he  Argio. 
Saxon  time*,  aa  ia  •faown  by  Sir  Francis  Palgrave  in  hia  Bite  and  Prvgrat 
«/  the  EngUtk  CammomBtallA,  c.  6. 
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Hen.  ni.,  3  £dw.  L,  13  Edw.  I.,  31  Hen.  VUL,  17 
Car.  U.,  2  W.  and  M.,  8  Aane.  and  4  and  11  Geo.  IL,' 

and  which  statntes  were  made  on  purpose  Icr  control 
abuses,  and  mitigate  the  ligour  of  the  common  law,  as 
well  as  render  more  certain  and  efiectual  the  right  of 
re-enby  on  the  part  of  the  landlord.^  The  Knglish  com- 
mon and  statote  law,  in  relation  to  distiem  for  rent, 
and  the  relief  of  landlords,  has  been  generally,  and,  I 
apprehend,  essentially  adopted  in  several  of  the  other 
states,  as,  for  instance,  in  New-Jersey,'  Pennsylvania,' 
Delaware,  Indiana,*  Illinois,'  Maryland,  Virginia,'  Ken- 
tucky,'' Mississippi,'    Sooth  Carolina,    and  Geor^  p 


>  Tf.  r.  Bnu*d  Stamti.  vol.  i.  747.  mo.  18—94.  Hid.  yd.  iL  SOU— 
505, 

k  InXew.Tork.bf  Blatute  of  13lh  Msf,  1B46,  e.  374,  the  remedror  dw. 
treai  foi  rant  ii  BbDlitfacd,  tni  the  ri^t  of  ra.enn7  reaeried  lo  tha  landlord 
bj  teaae  or  gnat,  in  dafanlt  of  good*,  wu  legalsied.  The  ta^eatiy  cas  be 
made  onlj  apon  fifleen  daja'  prenoDS  noUee  tlicnofl 

•  SlmtT'i  Dig.  134.  309.    £  &  »/ Nan-Jtrty,  184T,  tit.  4.  o.  3. 

i  J'urdcn't  Pmn.  Dig.  870—878.    Qniaa  t.  Wallace,  fl  WHarUm,  453. 

■  In  Indiana  the  landlord  caaoot  diatnin  in  perMn  or  bj  bia  bailiff;  hat 
andei  tbe  statute  of  1834,  he  mnai  go  befon  a  juatioe  of  the  peace,  wnA  ob 
oath  obtain  »  wunnt  to  a  constable  to  msks  the  distreae,  and  if  the  tuant 
replevies  the  goods,  ha  gives  bond  lo  jn^wseuie  ilis  landloid,  and  not  the 
offiocr.  Ham*  v.  HfFaddin,  3  BUeif.  Ind.  Btf.  70.  Sttttu*  »f  /bAmw, 
1838,  p.  473. 

(  Enind  Lotu  »flUimris.  edit.  1B33. 

(  Act  of  1793.    Baiitti  C»4t  tf  Flr^psM,  vol.  i.  314. 

k  St9ti»te  0/  EttOueky,  1811. 

\  Etvutd  Cndt  vf  m»»imfjn,WU.    3  JS'nevf «  A.  54. 

I  Baitdioni  v.  Kiannan,  3  Halsta^*  Btf,  39.  Hoekins  v.  PaBl.  4  iM. 
110.  Wotftm  T.  Cowpeiibwute,  9  D«tiaf  Btf.  S8.  Oanet  v.  HngUel,  I 
Han.  ^  T»kM,  3.  Citf  Connoil  of  Chartasion  t.  Prioa,  1  ItOtrtt  Btf. 
999.  Dorsejr  v.  Ehre,  7  Harr.  ^  Jfkiu.  370.  Neale  v.  Claniioa,  Oid.  373. 
Snitli  T.  Meanea,  16  ^^n^.  f  BaaU,  3TS.  Ridge  *.  Wilson,  1  Bhekfgrt* 
lad.  Btf.  409.  Wright  t.  Matthews,  3  mi.  187.  Majo  t.  Wiiiiree.3 
Ltigi,  3T0.  Jones  v.  Hnrdangfa,  Md.  447.  Ciippa  v.  Telvanda,  4  StCtrd, 
90.  Burkel  v.  Bonde,  3  Zfnu'*  ftB.  Btf.  309.  WalUr't  JIfist.  Btf.  I7D. 
349.  Hale  t.  Bnrton,  DudUya  Btf,  105.  HtUikM  CMs  af  SUOM  Lama 
af  Oeorgia. 
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but  the  whole  law  has  been  judicially  declared  id 
Nonh  Carolina,  to  ba  irrecoscil&ble  witb  the  *spi-  H73 
rit  of  their  laws  and  govermaent,  and  to  be  of  no 
force  in  that  sute.*  It  is  deemed  to  be  equally  objeo- 
tioD(U)tei  in  the  opinion  of  judicial  antfaority,  in  South 
Candina,  and  fit  to  be  abolished,  as  being  an  unreasona- 
ble and  oppressive  reUct  of  the  feadal  system,  and  re- 
pugnant  to  the  policy  of  our  institutions.''  The  common 
law  method  of  distresa  for  rent  is  expressly  abolished 
hy  statute  in  Alabama.*  In  Louisiana,  the  English 
remedy  for  rent  essentially  prevails,  for  the  lessor  has 
a  right  of  pledge  on  the  movable  effects  of  the  lessee 
found  upon  the  premises,  and  also  on  the  movable 
effects  of  third  persons  being  in  a  house  or  store  on  the 
premises  by  their  consent,  express  or  implied.  The 
ri^t  does  not  extend  to  goods  transiently  or  accidentally 


*  DalSrilth  f.  Oiandr,  Cam.  ^  Mr.  Sfp.  99.    Ditmr  v.  Rke,  9  Batflr** 

k  Tonngblaod  T.  Lowrr,  3  H'Cmt*  Sep,  33.  But,  nolwithiianding  ihi« 
•trang  lingoige,  the  l&w  of  diatran  ii  alill  in  force  in  Sooth  Carolina,  and 
Aa  lUtDie  of  ISOB  even  allom  landlorda  to  diatnio  for  doable  rent  from  tbe 
danund  <rf'  pawMMon  when  thi  tcOBtii  bold*  oier  for  three  month*  after 
Dodoe  to  quit.  TaWanda  t.  Crippi,  3  SPQ^d,  147.  Reeiea  t.  H'Kende. 
1  Bailty,  497.  The  atetnta  of  11  Qeo.  II.,  c  19,  r«laiiTa  to  pleadings  in  re. 
pletin  in  case*  of  diatraaa  for  rant,  haa  been  idoptid  in  pracliee.  Moorbead 
T.  Barrett,  1  Chut**'  L»v  Btp.  in  8.  C.  99.  Bat  tba  alkluia  of  33  Hen. 
VnL,  G.  37,  giTing  the  pon er  nf  diatraaa  to  eieoalora,  fcc.,  wu  neTer  in  force 
ia  Soiuh  Carolina.  Bagwell  t.  lamiwin,  Ih.  949.  It  ia  worthy  of  notice, 
that  the  proceea  of  diatren,  ind  tbe  taking  of  pledgee,  waa  the  Angto-Saxon 
mode  of  enforcing  tbe  appearance  of  the  defendant  in  anita  at  law.  No  o  bei 
procaae  waa  onginaDr  known  to  the  common  taw.  Tbe  free  and  unrdr 
Stxona  wonld  not  aabmit  to  pcTaonsI  arteaL  Palgma't  Xitt  ■nd  Progre** 
»ftkt  EnglUk  Commmnttatik,  toI.  ii.  133. 

•  AOin't  Dig.  3d  edit.  9S7.  In  Tenneaee  and  Ohio,  it  ia  atated,  that  the 
kw  of  diaireaa  for  rent  doea  not  exist  TreatUt  en  Lmdierd  and  Tnanl, 
hy  John  N.  Taylor,  New-Tork,  1B41,  p.  930,  and  which  ie  a  learned  and 
lalnahle  djgaat  of  tbe  American  law  on  the  anbject. 
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on  the  premises,  and  the  lessor  may  exercise  his  right 
of  seizing  the  goods  while  on  the  lond,  or  within  fiileen 
days  after  they  axe  removed,  provided  they  continue  to 
be  the  properly  of  the  lessee.'  In  the  New-England 
states  their  law  of  attachment  on  mesne  process  may 
have  superseded  the  law  of  distress  ibr  rent ;  but  under 
their  attachment  laws,  the  principles  of  the  common 
law  doctrine  of  distress  seem  to  have  been  essentially 
assumed,  subject  to  the  same  checks  and  limitations 
which,  under  the  English  statute  law  and  modem  deci- 
sions, have  modified  and  improved  them.t>  I  shall,  there- 
fore, proceed  to  consider  the  remedy  by  distress  (or 
rent,  upon  the  principles  of  the  English  common  and 
statute  law,  as  being  incorporated  into  the  jurispnidence 
of  most  of  the  United  States. 

The  exorbitant  authority  and  importance  of  the  feudal 
aristocracy,  and  the  extreme  dependence,  and  even  vas- 
salage of  the  tenants,  was  the  occasion  of  introducing 
the  law  of  distresses,  and  which  summary  remedy  is 
applicable  to  no  other  contracts  for  the  payment  of 

money,  than  those  between  landlord  and  tenant. 
*474     The  non-payment  of  rent,  or  non-performance  *of 

any  other  stipulated  service,  was  originally,  by 


>  OvU  Cad*  Bf  JjMitiQWi,  tax.  9675-^679. 

t  Fotler  V.  Hsll,  3  Fielc.  Sep.  366.  Ttae  reeulation  of  the  liw  of  dulms 
was  TQide  b^  stolute  in  MBUichusetti  ai  eirly  ta  1641.  Digttt  of  Matta. 
cktutUi  Law,  16T5.  Tho  remedj'  by  the  writ  of  replevin  for  goods  dii. 
irtined  or  impounded,  is  reeulated  by  autute  in  Connec1icl■^  Bttriatd 
■SbKulM,  1631  ;  and  tj  Bistnte  in  1B38,  Ihe  writ  of  replevin  ja  extended  to 
debts  taken  by  procew  of  foreign  Hluiebnient,  Stalattt  of  Cmnectieal, 
163B,  p.  SOS.  The  aame  temody  via  provided  for  goeda  impounded  or 
diatrained,  by  the  FlynQuti  Colony  Law*,  1671.  See  Binfhtin'*  edit.  S56. 
215.  See,  alao,  BaAttd  Statutn  af  Vtrvnat,  1839,  p.  197.  The  writ  of 
replevin  is  given  for  goois  nndnly  distrained  or  attached  ;  bat  I  epprebeDd 
ihe  remedy  for  non-payment  of  rent,  in  the  New-England  statea,  ia  noi  by 
disireis,  but  by  action  of  debt  or  aaumpni.     See  Mau.  B.  5.0.(0,  Me. 
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the  feudal  law,  a  forfeiture  of  the  feud,  and  the  lord  was 
at  liberty  to  enter  and  re-assume.  The  severity  of  those 
feudal  forfeitures  was  then  changed,  and  intended  to 
be  softened  into  the  right  of  distress,  which  weis  boi> 
rowed,  as  Baron  Gilbert  supposes,*  from  the  civil  law, 
for  by  that  law  the  creditor  had  a  right  to  seize  a  pledge 
in  order  to  obtain  justice.  60,  under  the  feudal  law,  in- 
stead of  insisting  upon  an  absolute  forfeiture  of  the  land, 
or  even  of  the  right  of  the  lord  to  enter  and  liol(l  the 
lands  until  the  tenant  had  rendered  his  service,  the  law 
substituted  the  seizure  of  the  cattle,  and  other  movables 
found  upon  the  land,  and  allowed  them  to  be  detained 
as  a  pledge  until  the  damages  were  paid.  This  power 
of  distress,  as  anciently  used,  was  soon  found  to  be  as 
grievous  and  oppressive  as  the  feudal  forfeiture.  It  was 
equally  distressing  to  the  tenant  to  be  stripped  in  an 
instant  of  all  his  goods  and  chattels,  for  arrearages  of 
rent,  as  it  was  to  be  turned  out  of  the  possession  of  his 
farm.  The  power  of  distraining  for  rent,  and  other 
feudal  services,  became  an  engine  of  the  most  in- 
supportable tyranny  and  oppression.''  These  abuses 
were  first  stated  in  the  statute  of  51  Hen.  IIL,  De  Dit- 
trictione  Seaceariit  wherein  ii  is  mentioned,  that  the 
commonalty  of  the  realm  had  sustained  great  damage 
by  wrongful  taking  of  distresses  for  the  king's  debts ; 
and  it  provided,  that  when  beasts  should  he  distrained 
and  impounded,  the  owner  might  feed  them  without 
disturbance;  and  that  the  things  distrained  should  not 
be  sold  until  the  expiration  sf  fifteen  days ;  and  that  if 
there  were  any  chattels  to  distrain,  neither  beasts  of  the 
plough,  nor  sheep,  should  be  distrained ;  and  that  the 
distress  should  be  reasonable  in  amount,  according  to 
the  estimation  of  neighbours.    In  the  fellowing  year. 


■  ffllkrl  Ml  0i*(r«MM,  S.  t  GiOtrt  m  DMrttttt,  3. 
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C  xt^B  Statute  of  Marlebridge,  is  the  62  Hear;  UL,  was 
'^-*'  passed,  providiag  moie  generally  aguDst  the 

J    ^*47S    abase  of  the  *rigbt  of  distress,  and  that  statute 
-^  stated  the  abusee  of  landlords  in  strong  language : 

^Magnata  grace*  vltione*  ficenuu,  tt  dittrictioMt  qiutqite 
^^redemptiontt  ndpenmt  ad  voluMatem  nam.  What  made 
ibe  grievance  more  insupportable  was,  that  the  lords 
0\  refused  to  permit  the  king's  courts  to  take  cognizance  of 
^  ^  the  distresses  wbich  they  had  made  at  their  own  ple«r 
>,  '  sure,  and*  therefore,  as  Sir  Edward  Cdw  observes,  tbey 
^  -C  assumed  to  be  judges  in  their  own  caueesi  contrary  to 
^  ^tbe  solid  maxim  of  the  common  law.*  This  statute 
Vj  ^  restored  the  authority  of  the  regular  conrtS)  and  ordered 
^X  all  distresses  to  be  reasonable,  and  that  whoever  made 
^  <  an  excessive  distress  should  be  grievously  amerced. 
^  The  distress  was  not  to  be  taken  or  driven  out  of  the 
V  county,  and  it  was  not  to  be  made  upon  a  pubhc  higb- 
^  way,  and  a  remedy  by  replevin  was  given  for  a  wrong- 
ful distress.  By  these  salutary  provisions,  tbe  power  of 
distress  was  confined  to  tbe  original  iotentioQ  of  the  law, 
wbich  was  to  seize  the  tenant's  goods  by  way  of  pledge, 
y  in  order  to  compel  him  to  perform  his  feudaJ  engage- 
ments.^ 


Tbe  common  law  also  imposed  several  benign  re- 
strictions upon  this  summary  and  somewhat  perilous 
authori^  of  distress.  It  forlmde  perishable  articles  to 
be  distrained,  because  all  pledges  ought  to  be  returned 
in  tbe  same  good  condition  as  when  taken.  It  forbade 
the  tools  and  implements  of  a  man's  trade,  as  well  as 
the  beasts  of  tbe  plough,  to  be  distrained,  provided 
other  articles  could  be  found ;  because  the  taking  of 
such  articles  would  tend  to  produce  an  utter  inability  in 


»  Gilbert  an  Diitnutt,  4. 31. 
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tbe  tenaat  to  redeem  the  pledgee  The  goods  were 
also  to  be  put  ioto  a  pound,  and  there  kept  safely, 
without  being  uied  by  tbe  lancUord,  antil  they  were 


•But  if  the  tenant  was  disposed  to  controvert  HTG 
the  legali^  of  the  distress,  either  by  denying  any 
rrat  to  be  due.  or  by  averring  it  to  be  paid,  the  law  pro" 
vided  him  with  a  remedy  by  the  writ  of  replevin ; 
which  was  a  writ  authorizing  the  sheriff  to  take  back 
the  pledge  and  deliver  it  to  die  tenant,  on  receiving  se- 
curity from  him  to  prosecute  the  writ  to  efiect,  and  to 
return  the  chattels  taken,  if  he  should  fail  in  making 
good  his  defence." 

In  modem  times,  the  whole  policy  of  the  law  respect- 
ing  distresses  has  been  changed'  It  was  inconvenient, 
if  not  absurd,  thai  property  should  be  kept  in  as  inac- 
tive state  in  order  to  compel  a  man  lo  perform  his 
stipulated  payment.  A  distress  at  this  day  is  no  more 
than  a  summary  mode  of  seizing  and  selling  the  tenant's 
property  to  satisfy  the  rent  which  he  owes  ;  and  tbe 
extent  and  manner  of  the  operation  have  been  changed, 
and  made  entirely  reasonable  and  just,  and  equally  con- 
ducive to  the  security  of  the  landbrd  and  the  protection 
of  commerce. 

When  rent  is  due  and  unpaid,  and  when  no  judgment 
in  a  personal  actba  has  been  had  for  the  recovery  of 


•S/bM.  133.133.    Gi»«rlMl>i«(rM«M,35,S6. 

k  Civ,  Jce.  148.  A  tendai  of  smsodi  comu  1m  IbU  ifur  (he  good*  dia. 
iiuaed  for  root  or  for  Ireipan  ue  imponaded,  for  ihej'  ars  tben  in  iha  cii*> 
lodrofthaUw.  Pilkiogtoii'i  ew«,  S  a.  7&  a.  Ladd  t.  Thomas,  13  JdalfA 
^£U>*,  117.  Il  ii  (ood  whila  tlwcUtwlamiiaiaialhaeoatadr  oftha  dk- 
iraiDor.  BrowM  *.  Fowall,  13  B.  MaTt,  454.  Hilaou  *.  Bbin,  S  fmby** 
S.  a  B»p.  168. 

•  Id  Naw-Hampablra,  jadgnant  for  the  ddeadani  in  repleTin  ii  not  fi»  tha 
ratum  of  iha  good*,  but  for  tha  Taloa  of  tbe  cbattela  raple*ied  in  damagai. 
BeU  T.  BvUaa,  1N.a.Stf.n6. 
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the  same,^  the  laudlord,  upon  demand,  may  eater  im- 
mediateiy,  by  himself  or  his  agent,"  apon  the  demised 
premises,  and  distrain  any  goods  and  chattels  that  are 
to  be  found  there,  belonging  to  the  tenant  or  others ; 
and  this  right  of  the  landlord  to  distrain  any  goods  and 
chattels  upon  the  premises,  is  founded  upon  reaeons  of 
pubUc  policy,  to  prevent  collusion  and  fraud."    This 


•Jftw.Forjt:  BtvUid  BtatiU*;  vol.  il  SOO.  tec  3.  In  Harylud,  by  ua. 
tuM,  JQ  1833,  the  nmeij  by  distran  for  renl.  psyahls  in  gnin  or  other  pro- 
duce, waa  regolsled.  la  Penniflvanin,  judgment  in  debi  for  rent,  wilhont 
aatiaTBclion,  daeanal  take  away  the  remedy  bj  diilreaa.  BanlleoD  t.  Smilb, 
3  Binne^t  Rep.  146.  Tha  ■lainie  of  8  Anoe,  c.  14,  saiboriwd  diairea*  do- 
ring  aiz  montha  afier  the  ond  of  the  term,  if  Ihe  leaaoi'a  ulle  and  the  leaaBt'a 
poaMHioa  atil[  conlioued.  Thia  a  the  ilaluie  law,  alio,  in  Tirginia  and 
Kantncky ;  and  iba  atatute  in  Ihe  latter  state  aatboriiaa  the  diatrcM,  ihoD|^ 
the  tenant  baa  lemored  hia  eSecta  from  the  liud.  LoD(ee  *■  Colion,  %  B. 
Mewot't  R.  115. 

k  Ae  a  cbeck  to  abuae  in  the  ezerciee  of  the  right  of  dialreas,  the  JTine- 
Torlc  RetUad  Statufet,  voL  ii.  501.  »ee.  3, 3. 8,  require  that  m  disireai  ahtll 
be  made  for  any  lent  for  which  a  jadgmenl  shall  ha««  been  recorered  in  a 
peraonal  aclion  ;  and  they  alao  require  OTery  diatreu  to  be  made  by  tbe  ahe- 
lifforane  of  his  depulieg,  or  by  a  constable  or  marsbal  of  (be  city  oi  u>»n, 
and  apoa  ibe  pteilotu  affidavit  of  the  landlord  or  his  agent,  of  tha  amonni  of 
rent  doe,  and  tbe  time  when.  So,  in  Georgia,  the  diatresa  warrant  ia  to  be 
granled  by  ajoatiea  of  tbe  peace.    Priaai't  Dig.  1837,687. 

•  Gorton  v.  Faulkner,  4  Term  Etf.  SfiS.  Joaea  v.  Powell,  5  Sanat.  f 
Onti.  647.  Aatiangei'a  good*  on  the  land  maybadiatraiiiedeTanforareBt 
diarge.  SaSr^  t.  BIgood,  1  Adtlpi.  4-  EUU,  191.  In  Virginia,  by  «■- 
mte.  Id  1B18,  tbe  property  of  airangere  found  npoD  Ibe  premiaea,  la  exempted 
from  dittteaa.  4  SandBlpk,  334.  In  Oonoa  t.  Falkner,  Mr.  J.  AahoiM 
oonaidera  ihe  foundation  of  die  principle  that  tha  gooda  of  Ibe  strancer  may 
be  taken,  to  be,  that  tbe  landlord  la  asppoaed  to  give  credit  to  the  Tiaible 
atook  on  the  premiaea,  and  he  ought,  therefore,  to  ha*e  recoorae  to  erery 
thing  hs  finda  there.  But  the  Chief  Justice,  in  Brown  t.  Sima,  17  Str;.  ^ 
BaVfU,  138,  wa*  of  optnion,  that  the  right  of  dialraiaing  a  atranger'a  gooda 
on  the  premiaea,  rested  on  no  principle  of  reaaon  or  justice,  and  he  thought 
that  tbe  conatantly  growing  ezceptiona  10  that  part  of  the  law  of  diilreae, 
woold,  in  tbe  end,  eat  out  the  rule  itself.  So,  again,  in  Riddle  t.  Wetden, 
SWiarltn,  I,  the  Ch.  J.  of  PsDnsylvsnia  looked  *et7  unfavourably  upon  die 
extent  of  the  English  law  of  dislreu;  and  it  was  adjudged  in  that  caae,  tbll 
the  effecia  at  a  lodger  and  boarder  were  exempt  from  dtetress  for  rent  dna 
from  the  keeper  of  the  boarding-house,  and  It  was  considered  that  the  whole 
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was  the  rule  of  the  common  law,*  Bat  this  in- 
convenient  "privilege  is  subject  to  many  excep-  H?? 
tioQS.  Articles  that  may  be  temporarily  placed 
upoD  the  land  by  way  of  trade,  and  belonging  to  third 
persons,!*  ^^  exempted  from  distress,  on  the  broad  prin- 
ciple of  public  convenience,  and  for  the  benefit  of  com- 
merce. The  goods  of  a  guest,*'  or  a  horse  at  a  public 
inn,  or  sent  to  a  livery  stable  to  be  taken  care  of,  or  the 
goods  of  a  boarder  at  a  boarding-house,  or  corn  at  a 
mill,  or  cloth  at  a  tailor's  shop,  or  goods  delivered  to  a 
person  exercising  a  public  trade,  to  be  wrought  or 
managed  in  the  way  of  bis  business,  or  a  grazier's  cat- 
tle put  upon  the  land  for  a  nigbt,  on  the  way  to  market, 
or  goods  deposited  in  a  warehouse  or  with  an  auctioneer 
for  sale,  or  on  storage  In  the  way  of  trade,  or  goods  of 
a  principal  in  the  hands  of  a  factor,  are  not  distrainable 


law  of  Bpecial  exemption!  mled  on  the  principle  of  public  ci 
Naw.Jcriey,  by  atalate,  thg  goodt  on  ibe  piemiiea  not  belonging  10  the  lenaBi 
•n  eiempted  from  dialren  for  rent  due  fioid  the  tenial.  NeuJerity  Be. 
ri«tiIid«u,901,»BC.  a  Btaur't  Dig.  135.  R.  S.  NtiBjtrfy,l947.  Tbis 
if  ako  the  caH  in  Iliinoii.  Sevind  Lawt  of  JUinvi*,  1833.  In  Obio,  ihe 
writ  ofrepleTinlieefotsoodt  and  cbatteig  wrangfolly  detuned;  bulldonol 
percaJTe,  in  the  "  entcied  and  tevieed  "  iB.WB  of  Ohio,  or  1831,  anf  allnuoD 
■peeialtr  to  ditinnfm  rent.  The  slatnte  taw  of  Miaiouri  allows  iha  writ  of 
reploTin,  in  the  case  of  ^ode  wrongfally  taken  or  wrongfiilly  detained,  bnt 
in  no  other  case,  and  it  is  lileni  at  to  the  remedj'  bf  diitrtu  for  rent.  It 
sire*  Kttxij  by  aclion  foi  the  recovery  of  lent.  Sevutd  Statutt*  tf  Hit- 
tamri,  376.  The  Keninck)'  autiiie  of  1811,  on  this  aubject,  ^Tei  the  land- 
lord a  right  to  dialrain  the  goodi  of  hia  tenant  or  anb.lenant  only,  and  thoa 
«iempta  from  the  diatreaa  warrant  the  piode  of  all  other  persona,  even  thoaa 
^anafide  pujchaied  of  Ihs  tenant,  and  tlill  remaining  on  die  premiMt.  And 
tfaii  power  ofdiitreaa  for  rent  does  not  extend  to  the  inlereat  of  a  mortgagor, 
or  hii  eqntty  of  redemption  in  gooda  mortgaged.  Snyder  v.  Hiti,  3  Dm^t 
Kern.  Btp.  304.    Craddock  v.  Riddleaberger,  ibid.  319. 

•  Bfsdlty  Ml  DittTiM,  106.    Butler  t.  Morgen,  8  fFatU  ^  Serg.  53. 

k  Heakina  t.  Paul,  4  HaUttd,  110. 

<  Theproporty  of  boatdera  at  tavema  and  boarding-boaaea  ia  not  liable  to 
diMTMB  for  rent,  allhoogh  the  property  be  in  the  poiHMion  and  actual  otr 
of  ibe  tenant  bf  their  penwadon.    StooeT.Matthewt,  T£iU,  if.  7'.£.4SB 
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for  rent.'  The  exemptioQ  would  seem  to  be  geoeral  in 
those  cases  in  which  the  coarse  of  business  necessarily 
puts  the  tenaot  in  temporary  possession  of  the  proper^ 
of  his  customers.^  With  respect  to  the  cattle  of  a 
stranger  found  upon  the  land*  there  is  this  distinction, 
that  if  they  broke  in  they  are  distraioable  immediately, 
but  if  the  fences  were  bad,  they  are  not  distrainable, 
until  the  owner,  after  notice,  has  neglected  to  take 
them  away.«  Com  and  grass,  whether  growing  or  cut, 
are  seizable  by  way  of  distress,  and  those  articles  aikl 
cattle  may  be  secured  or  impounded  upon  the  premises, 
and  there  sold.^  The  distress  must  be  reascaia- 
*478    Ue,  and  it  cannot  *be  made  in  a  pul^c  highway, 


■  9  &«ii^  £q>.  989.  a.  n.  7.  Gtaboarno  v.  Hunt,  1  &».  Ay.  9^  3 
BUelcM.  Qim.  S.  Gilmu  v.  Ellon,  3  Brod.  f  Bing.  75.  0$.  LiU.  47.  a. 
ThompBOti  V.  MttbiMT,  1  Bag.  Bep.  983.  Manlitu  t.  Henard.  9  Carr.  ^ 
P4fn*,3S3,  Blown  T. Sum, IT  Serf,  ^finsla,  138.  Tonngblood t. Low- 
rj.U If  0>rt4S»p.Sa.  JiAtmr.Qiat;!  CT»mfUnfMnmm,XO.  Rid. 
db  T.  WeldoD,  5  Wimrton,  1.  CoDuh  t.  Hde,  33  Wtnddf*  B.  4G9.  Own 
V.  BorU,  99  JtbiH  £.  47.  Tfai*  iMt  cue  related  to  goode  Mored  ia  >  ware- 
luMae  for  Tt-MfmeM,  and  w«  decided,  after  gnat  discuMkn,  b;  «  w^ioriir 
of  the  cooil,  Doi  lo  be  diiaaioable.  If  a  manger**  gooda  be  oa  iba  denuMd 
praiaiaea  withoni  hii  fault,  and  be  sitdeaToan  to  reclaim  them  with  dne  dili- 
KBDM,  and  wtlhooi  bd;  voluntary  delay,  they  are  not  in  that  case  and  in 
dMt  jdi^t  diatraiaaUe  for  rent.  So,  the  pocohaaar  of  gooda  at  riwriff^ 
aale  mnat  Temora  them  in  a  reaaonable  time,  (and  which  ia  very  ahwt,)  or 
diarwiUbelkbleudiatiwibrranL    OabsrlT.  Moody,  17  ITMrfalTailtp. 

asi. 

b  Tbii  waa  a  priikcipie  deelared  by  the  Cfa.  J.  of  PemNyiTnua,  ia  Brawn 
T.  Kma,  17  Sarg.  ^  BauU,  138,  and  Riddle  t.  Welden,  5  morfta,  1,  and 
by  Hr.  Jnatiee  Ckmen,  ia  Coooah  *.  Hale,  93  Wmidi,  VTSt-^ATl. 

■  In  South  Candina,  eatnya,  lliaugh  Inaal  et  tmeiitmt,  are  sot  diamina. 
ble  ibi  rent,  but  the  cattie  of  third  peraona,  put  on  the  pntniaea  widi  the  coo. 
■ent  of  the  ownen,  are  liable  to  diitreal.  Keeraa  t.  H'Eeniie,  1  BmUafi 
Mtf.  437. 

*  Com  growing,  and  aold  on  JL  /a.,  and  left  on  the  lead  to  be  reaped,  ia 
not  diatrainable  for  rent  accruing  aJter  aeiinre  on  the  esecntion.  Wii^t  *. 
Dew**,  3  NnilU  ^  Mamwimg,  7H.  Peacock  t.  Pnrria,  9  Bni.  ^  Biag. 
36Et.S.P. 
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or  removed  out  of  the  county.*  The  Ugbway,  in  pai^ 
ticiitar,  ou^t  to  be  secure  to  tbe  tenant  for  the  inter- 
coarse  of  commerce,  and  the  preservation  of  peace  and 
good  order. 

Nor  can  beasts  of  the  plough,  sheep,  or  implements  of 
a  man's  trade,  be  taken  for  rent,  so  long  as  other  pro- 
perty can  be  found ;  but  they  may  be  distrained  if  not 
in  actual  use  at  the  time,  and  there  be  no  other  suffi- 
cient distress  on  tbe  premises.^  In  tbe  case  of  Smpaon 
V.  Bartopp,'^  the  question  was,  whether  a  stocking  frame, 
in  the  actual  use  of  a  weaver  at  the  time,  was  distraina- 
ble  for  rent ;  and  after  two  distinct  arguments,  at  difi*er- 
ent  terms,  it  was  adjudged  that  it  was  not.  Lord  Ch. 
J.  Willes  took  an  accurate  and  elaborate  view  of  the 
law  00  the  subject ;  and  it  was  stated,  that  there  were 
several  sorts  of  things  not  distralnable  at  common  law. 
1.  Things  annexed  to  the  ireehold,  such,  for  instance, 
as  furnaces,  millstones  and  chimney  pieces.  3.  Things 
delivered  to  a  person  exercising  a  public  trade,  to  be 
worked  up  or  managed  in  the  way  of  his  trade,  as  a 
horse  at  a  smith's  shop,  material  sent  to  a  weaver, 
a  horse  hroaght  K>  an  inn ;    though  with  respect  to 


>  Br  tU  Nttt-Tark  SniMd  StatvU*,  vol  ii  SOI.  mc  5,  6,  tbe  dntren 
caonot  be  driTsn  ont  of  ih«  lown,  azeapl  to  a  ponad  within  ifirea  mile*  di«. 
taoee,  tad  iFiihin  lh«  ume  coanly ;  a^d  all  bMuti  aad  chiiieU  inlun  at  ods 
lime,  mul  be  kspt,  u  near  ai  mar  bs,  in  ths  came  plac*.  Nor  can  gooda 
distraitied  be  romoTgd,  if  lender  oT  tbe  rent  be  made  before  ibay  are  im- 
poandad  or  remoTed.  Teniw  t.  Beaalof,  3  Jtfoedy  ^  Malkim,  31.  If mffi. 
eient  dislreu  be  made,  and  aflerwarda  abandoned  witboat  mj  reaaoneble 
eicoie,  a  lecond  diilrera  for  tbe  aame  Tent  U  Illegal.  Dawaon  v.  Cropp,  Q. 
B.1H5. 

k  Gorton  v.  Falkner,  4  3>r»  Sef.  565.  Feaion  t.  Logan,  9  Bing.  Btf. 
676.  9  Itut.  139,  133.  Ntm-Tark  Etnud  StaiuUt,  vol.  ii.  503.  mc  13. 
In  Loniaiana  tbe  landlord  bat  a  pririlege,  bf  war  of  pledge,  on  tbe  toola  of 
a  iradeaman  found  on  tbe  prenuBea,  for  the  pajment  of  rent.  Paifcer  t. 
Stark  ireatber,  19  Mtrttn,  337. 

•  WiUtM'  Rtp.  512. 
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a  carriage  at  a  Uvery  stable,  it  has  since  been  detei^ 
mined,'  that  it  was  not  privileged  from  distress  for  rent 
by  the  lessor  of  the  stable.  8.  Cocks  or  sheaves  of 
corn.'*  4.  Beasts  of  the  plough  and  instruments  of  hus- 
bandry.   5.  Instruments  of  a  man's  trade.    These  two 

last  sorts  were  only  exempted  from  distress  «w£ 
*479    modo  ;  'that  is,  upon  the  supposition  that  there 

was  other  sufficient  distress.  The  court,  in  that 
case,  held,  that  the  stocking  frame  was  privileged  from 
distress  while  the  party  was  actuaUy  using  it,  even 
though  there  was  no  other  distress  on  the  premises. 
If  it  bad  not  been  in  actual  use,  it  might  have  been  dis- 
trained; and  if  things  in  actual  occupancy  could  be 
distrained,  it  would,  as  Lord  Kenyon  observed,'  per- 
petually lead  to  a  breach  of  the  peace.  The  case  of 
W^b  V.  Bell,^  seems  to  have  laid  down  a  contrary  doc- 
trine to  a  certain  extent ;  for  it  was  there  held,  that 
two  horses,  and  the  harness  fastened  to  a  cart  laden 
with  com,  might  be  distrained  for  rent.  But  Lord  Ch. 
J.  Willes  doubted  the  law  of  that  case ;  and  even  in 
the  case  itself  a  doubt  is  suggested,  whether,  if  a  man 
bad  been  upon  the  cart,  the  whole  team  would  not  have 
been  privileged  for  the  time.*    In  Massachusetts,  under 


*  FrancU  v.  Wynlt,  3  Burr.  Sep.  1496.  This  esse  wu  queEdoncd  is  id 
the  accuracr  of  the  report,  by  Mr.  J.  PBllerBon,  ia  Browa  v.  SheviU,  4 
NtvilU  ^  Manning, 2^^,v/here  it  wag  held,  [hat  all  goods  sen  I  to  a  indeBrann 
to  be  wrought  upon  in  the  trade,  wore,  while  in  his  custody,  prolecied  from 
distress ;  ind  that  iha  rule  spplied  to  the  case  of  a  beast  sent  to  ■  butcher  to 
be  sliughlercd  fur  ihe  sender. 

k  Cocks  and  sheaves  of  cnrn  are  digitninible  in  England  hj  Eislnie,  bni 
u  there  i*  no  auch  aiaiuie  in  Indiana,  tbe  conunon  law  mis  preTiils.  GiTca 
T.  Blann,  3  Blaclcf.  lad.  Sep.  64. 

<  Store;  v.  Robinson,  6  Ttrm.  Sep.  138.  Fenton  t.  Logan,  9  Bing.  Stf. 
676.     Field  v.  AdemcB,  13  Adulph.  ^Elli;  64S.  S.  P. 

<  1  Sid.  Eep.  440. 

•  The  ehedS',  en  tieeaiian,  niiy  seize  a  horse,  though  ihe  owner  is  ritling 
him  at  the  lime,  which  ia  not  allowed  in  the  case  of  a  dialicBS.  Smto  i. 
Dilliard,  3  IrtdtU't  N.  C.  Btp.  103.    In  Muspnt  t.  Gregory,  1  Meum  f 
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their  law  of  attachment  apon  mesne  process,  which  is 
analogous  to  the  common  taw  doctrine  of  distress  for 
rent,  it  has  been  held,  that  a  stage-coach  at  a  tavern, 
in  preparation,  and  nearly  ready  to  depart,  might  be 
attached ;  and  the  court  inclined  to  think,  that  stage- 
coaches, steamboats,  and  vessels  in  actual  use,  might 
be  attached,  tfaou^  the  decision  did  not  go  to  that 
broeul  extent.' 


Wdtiy,  634,  (he  qantion  ai  la  articles  priTileged  from  diatreM  waa  di*. 
cnaied  wilh  great  iGiniins  and  refinsment,  and  it  waa  held  that  the  boat  of 
B  miDnbonrer,  placed  for  reeeiTiiig  and  canyiDg  awaj'  aali  on  a  canal,  waa 
not  privileged,  iuaamuch  as  the  aalt  to  be  conTered  wbi  not  pri>ileged  on 
the  gronnd  of  the  beaeSi  of  tTade,  or  wilhia  tnj  of  the  Sve  rulea  of  ex. 
empdan  laid  down  by  Ch.  J.  Willea. 

•  Potter  V.  Hall,  3  Fiei.  Rep.  368.  The  ITta-  York  Bautd  StaltOe*,  nd. 
ii.  501,  SOS;  aec.  10.,  Ibid.  367.  aec.  39,  apeciallr  exempt  apiDaiag  wheeli, 
veaTing  toonu,  and  >lo*ei,  kept  for  oee  in  a  dwelling-faouse,  hooka  not  ei- 
ceedJDg  950  in  valne,  and  kept  and  nied  aa  part  of  Ihe  famitf  library,  a  pew 
«ecDpied  hy  the  fkinilf  in  a  place  of  pablio  woialup,  aheep  to  the  nnmbn  of 
ten,  widi  their  deecea,a&d  tlM  clolh  mMmfaciored  from  them,  one  cow, 
two  Bwine,  and  a  few  Deeeaauy  articlea  of  prorltiouB  and  fumilnre,  aa  well 
*■  wearing  apparel  and  bedding,  and  owned  bf  a  honaeholder,  and  tbe 
necaaaarr  toola  of  a  mechanic  to  the  Talae  of  035,  from  diatreai  for  real,  aa 
wall  aa  from  execntkm.  So,  certain  BrtidM,ae  loonw,  apinning  wheel*,  aioTM, 
wo<d,  flax,  &c.,to  30  Iba.  weight,  loaned  or  fumiahed  to  indigent  wi  do wa  and 
femalet.are  exempt  from  diatren  and  from  eiecnlian.  TfetB-Yark  Slatuif, 
April  ISlh,  1814,  0. 141.  The  exemption  of  peraonal  propenj  from  diatreM 
for  rent  and  aale,  under  execution,  waa  still  further  eiteuded  in  New-York 
in  1843.  Law*  N.  Y.  aaaa.  65.  c  157.  It  exempts  neceamrj  houaehold 
fiminire,  and  working  toobi,  and  taam  owned  by  any  honaehotder,  ot  hariDg 
•  funily  for  which  be  proiidea,  to  the  valne  not  exceeding  (150,  protided 
the  exemption  be  not  applied  to  ■  demand  on  eiecniion  for  the  porchaae 
money  of  anch  ardelee.  In  the  caaa  of  Qnackenhnafa  t.  Danka,  1  J}mi»,  138, 
U  wit  adjudged  that  thia  exemption  act  of  New-Tork  of  property  from  dia. 
(reaa  for  rent  and  from  execntion,  ao  far  aa  it  aflected  the  remedy  on  past 
cimtraeia,  waa  Toid,  a«  impairing  the  obligation  of  eontraela.  So,  when  a 
man  diet,  leaving  a  widow  or  minor  children,  there  ahall  be  ■  like  exemp- 
tion ;  and  lo,  any  asaignment,  aale  «  pledge  of  property  ao  exempted,  Ihe 
conaideration  for  which  wae  intoxicating  liqnon,  it  declared  to  be  Toid.  Bat 
thing!  «nneiad  to  the  freehold  for  the  pnipoae  of  trade  or  manofaetore,  and 
not  fixed  into  the  wall  of  inybDltdiivao  ••  lobe ettential  toil* gupporl, and 
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*After   the    diatiesB  has  been  duly  made,  if  the 
goods  be  not    replevied   within  fire  days  after  no- 


gnia,  giuB  tod  roota,  wh«tbcr  growing  or  B&ilwred  ud  tcmiuiBiig  on  the 
luid,  mky  be  distreined.  On  tha  other  bud,  pertonU  property  depcNilad 
vilb,  er  hired,  or  leot  IQ  the  lenint  widi  the  cannot  of  the  landlord,  cuinol 
be  distrmiiied ;  aot  cut  tile  praperif  of  oihw*  which  acddeDtaliy  sinri  on 
the  piemiMa,  i»  is  deposited  with  the  tavern-keeper,  or  the  keeper  of  a  wan. 
hooM,  in  the  oaual  coone  of  their  buMoeaa,  or  deponied  with  any  penoi  for 
Ae  poipoae  of  being  repaired  or  manafasnired.  Ibid.  toL  iL  509.  aec  10. 
14.  The  property  of  boardets  at  tiTenu  and  board  ing-hooaes  is  alio  ex- 
empted in  New-ToA  from  diedeBa  for  renL  Lawi  ef  Ifns-  Tark,  aeea.  S(. 
e,  900.  The  ataince  Uwa  of  ihe  other  iiaiea,  no  doobi,  exempt  from  atlaoh- 
ment,  aiecution  or  dialreas,  or  other  legal  proceM,  Decaaaar;  aRiole^  reqoL 
■ite  to  keep  families  from  suffering,  including  ail  necsaaary  tools  ofa  man's 
trade,  or  for  limited  BgricQllnral  btuiness.  5XaM.Eep.  313.  iCmoLStp. 
450.  3  WJtarUa,  26.  Aeti  of  Otorgia,  Deesmbsr  aSd,  lB9i  and  1834. 
del  ef  Maim,  1838,  c  3(17.  StaiitUt  a/  Taautit,  cited  in  1  Ham^raf* 
JI.  391,  393.  The  statute  irfAlabBiaa,  in  1833,  is  eaoeedingly  liberel  od  this 
point.  It  exempta  from  all  legal  proceas  "  two  cows  and  calves,  500  Ibe.  oC 
meat,  lOObusheUof  eora,  aU  beelct,  t,  pair  of  work  oxen,  all  toola  or  im|de- 
menta  oT  trade,  30  head  of  hogs,"  tta.  The  scatnie  law  of  Eentncky,  of  1898, 
exempts  from  execution  against  a  houaelweper  with  a  family,  ana  »srt  hemat, 
and  no  more  of  that  kind  of  property ;  and  the  atatnte  of  Michigan  (18S9) 
exempts  from  execution  priTSte  libraiiea,  not  exceeding  in  lalne,  in  the 
whole,  9100.  The  atatuia  law  of  Georgia,  of  December  llih,  1841, 
exempta  from  execntion  fonadadon  cootractainfaTOorof  headaof  familieB, 
iwmty  aerti  of  land,  and  an  additional  jEu  acre*  foraach  child  of  defendant 
under  fifteen  yeata  of  age,  prorided  tlie  land  derives  its  chief  vslne  ftmn  ik 
adaptation  to  agricuUaral  pnrpoaea.  If  ilie  defendant  own*  more  than  twenty 
acres,  he  is  to  procure  twenty  acres  to  be  laid  off,  so  as  to  indnde  the 
dwellijig.hoiue  and  improrementa  on  the  tract,  not  exceeding  in  ralna  f  1  JOOl 
The  exemption  is  furtlier  eiiended  to  one  horse  and  ten  head  of  bags,  Ac. 
By  the  eonstialian  of  Wisconsin,  adopted  in  1846, 40  acre*  of  land  lobes*- 
leeled  by  the  husband,  or  the  homeatead  ofa  lamUy  not  in  any  city  or  villagv 
and  not  exceeding  40  soet;  or  city  or  village  lots,  being  Ihe  homaalead  of  a 
family,  and  not  eueeding  in  value  91000,  are  not  to  be  ent)ject  to  eale  ott 
execution  for  debia  eubaeqnenlly  contracted,  ihoogh  such  exemption  ia  not 
to  affect  any  mechanic's  or  labonrer'e  lien,  nor  mortgage*  lawfully  obtained, 
nor  aball  anch  properly  be  alienated  by  the  hnsband  iriihant  the  wiCs'a 
consent 

By  the  Roman  law,  the  landlord's  lien  for  his  rent  of  a  farm  was  oonfiaad 
to  ihe  produce  of  ihe  field.  Neither  caiile,  nor  implements  of  husbaDdry, 
nor  fiunilnre,  were  included.    Bat  (he  rule  varied  in  the  caaa  of  hovM* 
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tice,  the  Statute  of  New-Tork  has  provided,  that  the 
goods  shall  be  forthwith  appraised,  and  sold  at  public 
veadtie,  under  the  saperintendence  of  a  sherifi*  or  con- 
atable,  towards  satis&ction'of  rent.*  And  this  law  of 
distress  is  liable  to  so  much  abuse  on  the  part  of  the 
landlord,  and  tenants  are  so  often  drives  to  desperate 
expedients  to  elude  the  promptitude  and  rapidity  of  the 
recovery,  that  the  law  has  been  obliged  to  hold  out  the 
penalty  of  double  damages  agaiast  the  one,  if  be  dis- 
trains when  no  rent  is  due,  and  of  treble  damages 
against  the  other,  if  he  unlawfully  rescues  the  goods 
distrained.''  If  the  tenant  holds  over,  the  possesion 
may  be  recovered,  in  New-York,  by  the  landlord,  under 
a  new  and  summary  course  of  proceeding.*  The  pro- 
ceeding applies  to  tenants  for  years,  and  from  year  to 
year,  or  for  part  of  a  year,  or  at  will,  or  at  suffirance, 
and  to  the  assigns,  under  tenants  or  legal  representa- 
tives of  such  tenant ;  and  it  applies  to  holding  over  af- 
ter the  expiration  of  the  term  without  permission,  or  af- 
ter default  in  the  payment  of  rent  pursuant  to  contract. 
This  provision  was  however  qualified  subsequently  by 
statute  in  cases  where  the  unexpired  term  of  the  lease 


KKWd,  and  tbe  permaoBnt  morubles  within  iha  botite  were  IisbU  to  distreM 
forranL    i>^.aO.  9.  7.  I. 

■  N.  T.  Revised  Stnttitti,  toI.  ii.  504.  lee.  34.  S5,  S6  ;  and  wilhin  Ian 
days  after  ihe  aaie,  the  officcT  muat  6\e,  in  tbs  office  of  the  town  cterk,  the 
original  warrant  of  dialreas,  and  the  origine!  allidaTit  of  the  iBodldrd  or  hk 
agent    Ibid.  501.  sBC.  9. 

k  JV.  T.  AniiMdS(afufi(,TDl.  ii.504.aec.33.S7.  Eiecatora  and  adminia- 
traioTB  have,  aa  anch,  the  nsntl  remedy  bj  diltreit  for  non-paymenl  of  rstlt. 
a.  »ol.  i-  747. 

■  Ibid.  Tol.  ii.  513.  aec.  28.  In  CotiDsetieut  aommaty  proceaa  to  obtain 
poawMion  ia  alsoipveii  in  ftToorofthe  owner,  when  the  lenee  holda  oTer. 
Eemnd  StataUa  o/  GnuMcliciif,  1831,  p.  307.  There  ia  probably  a  mm- 
mary  remedy  to  obtain  poaaeasion  ■■  a^ainal  a  laewa,  who  ought  U>qnil,  giren 
by  attlnte  in  the  atstea  generallj'.  lie  atatute  of  J  and  3  FieL,  e.  74,  alao 
givea  a  inmmary  remedy  where  the  tenant  hoida  orer,  wbem  there  it  ito 
rent,  or  the  rant  docs  not  exceed  X30  a  year. 


ny  Google 


480  OF  REAL  PROPERTT.  (PwtTI- 

exceeds  five  years  at  the  time  of  issuiag  the  -warrant ;' 
and  it  gives  the  tenant,  or  his  representatives,  or  his 
judgment  creditor,  or  mortgagee,  one  year  after  posses- 
sion recovered  by  the  landlord,  to  redeem.  But 
*481  in  the  case  of  a  tenancy  *at  will,  or  by  safieraoce, 
one  month's  previous  notice  in  writing  to  the 
tenant  to  remove  must  have  been  given ;  and  in  case 
the  proceeding  be  for  non-payment  of  rent,  there  must 
have  been  a  previous  demand  for  the  rent,  or  three 
days'  notice  in  writing,  to  pay  or  deliver  the  possesstos.^ 
This  summary  remedy  for  non-payment  of  rent  applies 
also  where  the  tenant  has  been  discharged  under  any 
insolvent  act,  as  to  his  debts  or  person,  or  after  the  es- 
tate haa  been  sold  under  an  execution  against  such  pei^ 
80Q.°  But  it  does  not  apply<  when  it  shall  appear  that 
satisfaction  for  the  rent  might  have  been  obtained  by 
distress ;  and  the  whole  provision  is  general,  and  ap- 
pUes  to  every  part  of  the  estate.  At  common  law,  dis- 
tress could  only  be  made  on  the  land  out  of  which  the 
rent  issues  ;^  but  now,  by  statute,  if  the  tenant  carries 


-  Laa*  N.  Y.,  April  la,  1343,  e.  34a 

k  N.  T.  Bteited  Statuia,  vol.  i.  745.  mc  7,  S,  9,  voL  !L  513.  hc  88.    A 

morlgigor,  »hai  forfeilare,  ii  not  thit  kind  of  tenant  who  can  be  diqxM. 
«eMed  in  this  summaiy  viij.    Roach  t.  Conue,  9  WmdtlPt  Sep,  397. 

•  N.  Y.  Betiiei  Statuta,  vol.  iL  513.  sec.  38.  In  PeoMj'lTuiii,  oDdcr 
their  atstatei,  a  annunaiy  remedr  for  recoTecf  of  poasenion  ia  giTan  to  ibe 
taodlord,  when  ibe  teuent  remoToa  without  leaTing  good*  ntfficieat  to  faj 
iliree  montha*  rent,  and  the  tenant  refiue*  to  giTo  aecuiitr  to  par  it.  nay- 
Ug  T.  Anderson,  1  Aikaaid,  98.  Black  t.  Andetaon,  ibU.  137-  Bnl  diia 
remedy  dooa  not  deprive  the  landlord  of  hia  action  for  the  rent,  i)ioii(fa  bo 
may  hav^  repoaaeaaed  himaelf  of  Ibe  premiaee.  Rnbicam  t.  WilUam,  tUtf. 
330. 

t  Thia  docliiue  waa  enforced  vilh  great  alriatncM  in  the  caaa  of  BdbhiiI 
V.  Capel,  (8  Banaa.  i  Cttn.  141.  6  Bimgham,  150.  8.  C.  on  rrrar,)  when 
it  waa  decided,  that  a  barge  aUached  to  a  whaif  b;  a  rope  conld  not  be 
dietrained  for  rent  by  the  levar  of  de  wharf,  ihongh  the  land  tsa  which  dw 
wharf  atood  waa  demlMd;  and  (he  tm  eftitUtid  in  the  riTer  Thame* 
opporite  the  wharf,  between  high  and  low  water  mark,  waa  damiaed  aa 
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away  bis  goods,  before  or  after  the  rent  becomes  due, 
leaving  the  rent  unpaid,  the  goods  of  auch  tenant  are 
not  only  liable  to  be  seized  wherever  found,  at  any 
time  within  thirty  days  after  the  rent  becomes  due, 
thoogh  the  removal  may  have  been  at  any  time  within 
six  months  preceding,  but  the  tenant  forfeits  double  the 
value  of  the  goods  if  the  removal  was  fraudulent. 
And  in  order  to  give  further  and  effectual 
•security  to  the  rent  of  the  landlord,  where  the  "iSS 
rent  is  certain,**  the  statute  of  8  Anne,  c.  11,  de- 
clared, (and  that  provision  has  been  very  generally  re- 
enacted  in  this  country,)  that  no  goods  of  a  tenant,  or 
of  any  other  person  being  on  the  premises,  and  hable 
to  distress,  can  be  taken  on  an  execution  at  the  instance 
of  a  creditor,  until  arrears  of  rent  due  at  the  time,  and 


■pportGDUit  to  the  wharf,  bulnst  iJti  land  ilwl/ over  which  the  baree  floalsd 
when  it  wu  dumined.  Sea  alao  Winalow  t.  Henry,  S  Hili,  N.  Y.  S. 
481. 

•  N.  T.  Bnittd  StBtuUt,  vol.  ii.  SOS.  aec.  15.  50a  aec.  16, 17.  Remolds 
T.  3huler,  5  Ometi'i  Eip.  323.  The  iltitBte  of  Mew- York  sow  farther  (ban 
the  Bogliih  alatnle  of  11  Geo^e  IL,  or  the  alataie  ofPsaaajIrBiiiB  of  1TT3, 
for  by  tham  (be  gooda  mnat  have  baen  ramoved  afttr  the  rent  wu  due,  to 
■ulhoiiie  (he  laadlord  to  diatrain  ihem.  Grace  T.Sbively,  IS  Strg.  ^  Baiele, 
aiT.  The  PemwrinDis  atstutea  of  17TS  «ai  of  1SS5  (the  laat  being  a  lap- 
plemeat  to  the  other]  require  the  lemoTal  to  be  fraudnlant  Parfet  v.  Sandt, 
1  AMhKtatFi  Sep.  191.  The  law  id  Looiaiana  goei  beyond  the  atatole  in 
New-York,  for  if  the  tenant  rema?ea  hie  (ooda  from  the  premiaei,  and 
abandoiu  them,  he  beeomei  liable  at  once  fot  the  rem  of  the  whole  leitn 
dwi  Bud  te  hteeme  dut.  The  tenant  ia  conaideisd  as  withholding  from  the 
landlord  ihe  pUdgt  be  had  for  the  rent,  but  eiecailon  only  gees  for  the  rent 
actually  payable,  and  so  tBtUi  quntie*  monthly  during  the  period  of  the  term. 
The  doetrine  was  taken  from  the  Roman  law,  and  the  equity  of  it  recom- 
mended it  strongly  to  the  Loniaiana  eourta.  Christy  t.  CazanaTe,  3  Jtforltii, 
N.  S.  451.  Reynolda  v.  Swain,  13  Zoutnoiu  Btf.  193.  Ia  Kentucky, 
where  the  lenaat  is  About  to  remore  bia  eBecls,  allachmeni  fot  rent  Ilea 
before  ii  is  due,  if  iho  rent  be  payable  in  money.    Peer  t.  Peebles,  1  S. 

*  Ritley  t.  Ryle,  11  Mturni  f  Wtltbg,  16. 
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not  cxcMdii^  one  year,  be  previously  deducted.^  The 
sheriff  must  have  notice  (and  either  written  or  parol  is 
3u£Scient)  of  the  landlord's  claim,  otherwise  be  is  not 
bound  to  know  who  the  landlord  is,  oi  what  rent  is  in 
aiTear.)>  The  one  year's  rent  to  the  landlord,  in  case  of 
execution  against  the  personal  property  of  the  tenant, 
refers  to  the  last  year's  rent;'  and  by  iJie  Recited  Sta- 
tutet  ofNcio-York,  if  the  tenant  denies  that  rent  is  due 
as  claimed,  he  may  tender  a  bond  with  sureties  to  the 
officer  to  pay  all  rent  due,  not  exceeding  one  year's  rent. 
The  bond  is  to  be  executed  to  the  landlord,  and  deliv- 
ered to  him,  and  for  hia  use,  by  the  officer,  and  it  is  to 
be  received  as  a  substitute  for  his  lien  mi  the  execu- 
tion/ 


■  JV.  F.  Bmiatd  StattiU*,  vol.  L  746.  mc.  13—17.  RdmsU  f .  Dotr,  4 
CmottCi  Stp.  576.  BcstuUB  of  Viriinin,  Esatackr,  Ac  9  Dtmm't  Sou 
Btp.M%.  pMrdm'iIHg.Ptnn.VJ8.  6  £ah'Mim'«  £««£«.  JL  385.  S.S.1T. 
Jtrttf,  1B47,  tit  4.  c  7,  hM  tha  Engliib  ■la.tvMa  and  lemMliM  on  the  tab. 
ject  of  laodlordi  and  tananu  oondenvad.  Indeed,  lh«  ilatnte  oode  of  New. 
hney  hii  adhertd  cloasl;  lo  Ihe  ralei  of  the  commoD  law  and  of  the  Engliah 
remedial  ■laiatei,  and  fortunatel]'  bean  bat  few  msriu  of  the  modern  pre- 
Munptuoni  apirit  of  tnnoTaiion. 

Thonsh  goodi  be  aeixed  by  the  afaeriff  ander  allachmeDt  againM  an 
abeconding  debtor,  it  doea  not  detract  from  the  landloid'e  ri^t  of  diatr«M. 
Acker  ».  Witherell,  4  BiWt  N.  Y.  R.  113. 

k  Sinilh  r.  Ranall,  3  Taunt.  Stf.  400.  Alexander  t.  Mahon,  11  lakM. 
Sep.  185.  N.  T.  Rtvited  5MbIm,  to).  L  746.  eec  13,  13.  Waring  v. 
Dflwberrr,  Str.  97.  Burket  t.  Sonde,  3  Dmm'i  Stn.  Stp.  313.  Van 
RenoRhar  t.  Qnackanboea,  17  WeniaU,  34. 

•  fnuUy  m  Dulrit,  11& 

<  N.  T.  Sniud  Statatei,  rol.  i.  746.  aec.  13—17.  The  procen  and 
forma  of  the  inmmar?  proceeding  in  Near.Tork,  lo  ouil  the  tenant  wton|. 
fully  holding  over,  are  given  in  a  note  to  the  caae  of  Nicholaa  t.  Witliama, 
S  Cneen,  1.  If  the  tenant  far  life  or  jeara,  or  any  other  petaon  earning  ia 
aoder  or  by  collnnon  with  auch  tenant,  wilfailf  holda  after  demand  and  one 
month's  notice  to  quit,  he  ie  chargeable  at  the  rale  ofdouble  the  yearly  Taloa 
of  the  land,  and  the  apeeia]  damage*  and  eqiulf  cannot  afford  Mm  any  relief- 
N.  T.  Rnitd  Slatuta,  toI.  ii,  745.  aec  11.  Double  rent  i«  Hkewiae  given 
if  a  tenant  pnt  notice  of  hia  intention  to  quit,  and  doea  not  tfoi 
to  notice.    Ibid,  eec  10. 
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Tbia  power  of  the  landlord  does  not  extend  to  the 
seizure  of  goods,  as  a  distress  for  rent,  when  the  goods 
faave  been  sold  honajide,  and  for  a  valuable  consider^ 
atbn,  either  by  the  teniint  himself,  or  by  execution, 
before  the  seizure  was  made.*  But  a  mortgage 
of  the  goods  is  said  not  *to  be  a  sale  within  the  "483 
provision,  so  iis  to  protect  them  from  distress.*' 
And  if  the  interest  of  the  tenant  in  the  term  has  ceased, 
and  the  tenancy  ended,  and  the  tenant,  with  his  goods, 
removed  from  the  premises,  a  distress  for  rent  could  not 
formerly  be  made,  though  it  be  within  thirly  days  &om 
the  termination  of  the  tenancy."  The  remedy  by 
distress,  according  to  the  common  law,  assumed  the 
tenancy  to  continue,  and  ceased  with  it  f  but  by  a  pro- 
vision in  the  statute  of  8  Anne,  (and  which  has  been 
adopted  in  this  country,*)  the  remedy  by  distress  is 
extended  to  six  months  after  the  termination  of  the 
tenant's  lease,  whether  the  lease  be  for  life,  for  years, 
or  at  will.  It  was  made  necessary,  under  the  statute, 
that  the  landlord's  title  and  the  tenant's  possession 
should  equally  have  continued  ;  but  by  the  tiew-York 
United  StatttUt,  it  is  declared  generally,  that  the 
distress  may  be  made  upon  any -goods  remaining  or 
removed,  in  the  same  manner,  within  the  same  time, 
and  under  the  same  provisions  and  restrictions,  as  if 


■  S.  T.  Smimi  SUImUi,  toL  iL  SOS.  mc.  16.  Nesla  t.  ClmitiM,  7  Bart. 
^  JohM.  379.  B.  P.  Craddock  v.  Riddliiberget,  9  Dana't  Few.  Stf.  309. 
311. 

k  Rsfuddt  *.  Shnlcr,  6  Otutn't  Stf.  S38. 

•  T«rbo«  V.  WillUnu,  6  Cnsm'*  Btf.  407.  Good*  of  k  m»n  tmitr. 
Imoal,  who  nmoTcd  fram  Ihe  prcmiaai  before  nri  Tent  became  doe,  tre  not 
liablB  to  diatreM.  It  wontd  bs  olhsiwin  if  ths  foodi  belonged  to  u 
«MJft»(oflfagoiiginBt  tenant.    Acker  v.  Witherell,  4  HiITi  IT.  Y.S.  119. 

e  Ca.  LUU  47.  b.  Fennuil^  chc,  3  Cb.  64.  StuiiUl  i.  Hick*,  1  L»ri 
JbyM.980. 

•jr.  r.Bn<M<»al«(M,Tom.600.M&l. 
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the  tenancy  had  not  ended.'  The  distress  may  also  be 
made,  under  the  above  limitatioos,  for  all  the  arrears 
of  rent  arising  during  the  tenancy,  though  the  rent  of 
several  years  should  happen  to  be  in  anear.i>    And  in 


■  IT.  T.  Bnittd  Slatutn,  vol.  IL  500.  bcc.  1.  TUd.  503.  wc  IG.  The 
remedy  hy  ditirew,  if  tha  gooda  be  nmorsd,  ii  confined  to  thii1;f  day*  aftar 
the  reoKiTal,  and  if  ramuDJog  apon  die  deniued  prnDiMC,  (a  mx  montla 
from  ihe  determiiiBEion  of  (he  leBM.  Bukup  v.  yaleiilina,  19  WtHdeO,  SSL 
The  New-York  italnle*  bsTe  ItkewiM  given  a  lammuy  remedf  la  die 
landlord,  with  the  lid  of  a  nugiairate,  in  ea«e«  where  ihe  pramiaei  are  de- 
BUted,  and  the  rent  left  in  the  aneu.  N.  Y.  Bemud  Statttu,  toL  iJ.  513. 
A  like  •ummarr  remedy  to  obtain  pMMvion,  where  there  are  not  good*  OB 
Ihe  premiwi  mfficient  lo  pay  ihs  rent,  ia  given  by  atalute  in  Penmylvania, 
in  1830. 

k  Bruihwaite  v.  Cookaey,  1  H.  BUeh.  465.  Ei  parte  Grove,  1  Alk. 
104.  Wright  v.  Wmtataa,  5  Coaen'M  Btf.  501,  Blake  v.  De  LieaaeliDe,  4 
leOrd,  49G.  Sherwood  v.  Phillipa,  13  We»dt^t  Rep.  479.  The  Engliah 
real  property  commiuionera,  in  their  report  in  1S99,  proposed  (hat  no  petaon 
ahonld  bring  any  action,  or  diitraia  for  any  arreare  of  rent,  tSwt  eiz  yeaie 
froni  the  time  when  the  aune  became  due.  Thia  proviaion  waa  incoipmited 
into  the  atatnte  of  3  and  4  William  IV.,  c.  37,  bnt  it  does  not  apply  (o  Bctioua 
of  debt  for  rent  upM  am/  indtittwre  of  dmiit  :  they  may  be  brought  in  anch 
eaaea  within  twenty  yean,  or  when  there  ia  a  written  admiaaioii  that  the 
rant  ia  due.  It  wu  held,  in  St  Uary'a  Church  v.  Blilea,  1  WhmrUn,  399,  that 
mere  lapee  of  time,  wiihoul  demand  of  payment,  waa  no  evidence  by  |iie> 
■amplion,  that  the  gmmi  rtnt,  (wUeh  the  caae  aay*  ia  favoured  in  lew,) 
foanded  on  deed,  haa  been  relaaaed  or  eiungniahed,  though  it  mar  »■■*  * 
preaamptioB  that  Ih*  tmtxr*  have  been  paid. 

There  la  a  variety  of  opinion  in  the  book*  a*  to  the  reeovatj  of  intereu 
npoQ  rant  inarreit.  Ineramaiif  forient  payable  in  money,  interest  baa  been 
aUowed.  Clerk  v.  Barlow,  4 /sina.Jl9. 183.  ObermycTV.Nichola,  Gfiiuey. 
159.  4  M'Cord't  Sep.  59.  S.  P.  So,  in  debt  for  rent,  Deuniaon  v.  Leo,  6 
eitt4-Ji>luu.38S.  Onthecontrary,  inCookv.  Wiie,  3S^.^ilr)Wi/.463— 
S01,  intereat  waa  held  not  to  be  recoverable  by  way  of  damacea  in  debt  fat 
rent,  for  the  party  had  hi*  remedy  by  dialreaa.  Not  recoverable  in  anit  fat 
LooiaiaDa,  but  from  the  judicial  demand.  Ferret  v.  Dnpre,  19  Lmit.  B.  34L 
Bat  all  the  caaea  agree  that,  under  the  remedy  by  dtttrtm,  the  rent  only,  and 
not  intereet  by  way  of  damagea,  ia  recoverable.  Bnidiwaita  v.  Coc^Bay,  1 
B.  Blactt.  465.  Lanaiog  v.  Ratioone,  6  Jaina.  Sep.  4).  Danitiaoo  v.  Iice,  S 
OiU^'Jeiiu.SSS.  Sherry  v.  Preaton,  9  CiiRy'i  £.  945.  Techre  *.  Brownell, 
6  Fuige''t  B.  313.  All  (he  •tatule  provi«iona  reladve  (u  the  remedy  by  diatreaa 
aanme  thia  principle.  It  ia  atao  adindged  that  the  remedy  by  dialreae  eztala 
oidy  in  ca*e«  where  the  rent  ■*  b;  the  axieementof  thepardeimadeceriani. 
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W^iber  V.  Shearman,*^  it  was  held,  that  if  the  ten&Dt  re- 
main ia  the  occupation  of  the  premises  for  ssTeral  sac^ 


Miliar  in  mootj'  or  nrtios*,  or  em  be  redneed  to  a  csrtaint)'.  Toleniiiw  v. 
Jackaoa,S  IFeiHleir*iI<p.30S.  Th«IT.Y.Setut4Slalnta,yol.n41.Me. 
18,  giVB  Ihs  remedf  b;  diBCreat,  whee  an;  "  cvrUin  wrvicei  or  cerLain  rent," 
reeerred  qui  of  land,  'a  due.  The;  allow  the  owner  of  a  wbarf  in  the  city  of 
New.Tork,  to  diitrain  for  vhtrfagt  aor  goods  and  cbatlela  on  board  of  any 
vaaael  which  haa  uied  the  whaif,  thoo^  The  veaael  had  remoTod  iioin  the 
wharf  to  another  part  of  ihs  city.  See  Nta-Yark  Eemnd  StaUtttt,  (edit. 
1813,)  Tol.  ii.  Mc.  91S.  917. 

Whenever  gooda  are  wrongful!]'  djairainad,  ibe  owner  may  recover  them 
by  an  action  of  replsTin.  Thia  action  of  replevin  lies  also  in  other  caset 
where  gooda  have  been  (ortioiuly  token  or  detained.  Fangburn  v.  Fauidge, 
7  A1b>.  Stp.  140.  See,  aba,  6  Binnty,  3  {  16  Strg.  ^  EauU,  300 ;  Baker 
T.  Falee,  16  Matt.  Etp.  147  ;  Peaae  v.  Simpaon,  i  FanJitU,  SOI ',  Seaver  t. 
DingEaj',  4  GreinUaf,  306 )  IS  WtwUlVt  Sip.  33 ;  14  /oAu.  Etp.  87 ;  15 
iiid.403;  19  tfti'd.  31 ;  HO  ibid.  WJ ;  I  WtndelFi  Sep.  "iOS.  to  the  aame 
polat.  In  Seaman  v.  Baker  and  McWhialer,  in  the  Supreme  Contl  of  Nova 
Scotia  in  July,  1845,  replevin  was  euatained  afler  a  learned  diacnaoioD,  in  the 
etae  of  ireepaaB  upon  land  for  atonea  tortioual;  taken  from  a  qoarry  and  worked 
into  griadatones.  It  xn*  fonnerly  the  nnderatanding  and  practice  in  the 
Eogliah  conrls  and  booka,  that  replerlD  waa  the  remedy  applied  only  to  a 
wrongful  diitreaa  for  rent,  but  ii  hoa  lately  been  cooaidered  w  applicabEe  to 
•nr  wrongful  delantionofehatteta.  Dore  v.  Spuney,  3  iSlarite,  988.  ICkitly, 
Gen.  Pr.  81t.  Thia  ia  now  the  prevalent  American  doctrine.  Baron  Pa^e 
eoid  in  George  v.  Chambera,  II  Mtaoa  fWelthy,  149,  and  the  other  judgea 
agreed,  that  replevin  waa  a  remedy  at  common  law  in  all  caaea  where  gooda 
are  improper!}'  taken,  though  not  in  a  caae  of  gooda  taken  in  execution  nndm 
a  court  of  regular  juriadiction,  and  only  where  tibaa  nojuriadiciiaD.  Bemted 
Code  of  Indiana,  edit  1838,  p.  476.  3  Blaekf.  Ind,  Stf.  174.  176,  note  3. 
Slatate  of  OIlie,  1831.  The  N.  T.  Beeited  Slatuiti,  voL  n.  533,  have  abo 
granted  the  writ  of  replevin  whenever  gooda  have  been  wrongfully  laken,  or 
are  wrongfully  detained.  Bat  the  ataiuie  providea  that  replevin  ahiU  not  lie 
for  gooda  taken  by  warrant  for  any  tax,  aaaeaament  or  fine,  nor  for  gooda 
aeiied  on  execution  or  attachment,  unieaa  they  be  gooda  exempted  by  law 
from  Buoh  procees,  nor  anleae  the  party  liath  a  right  at  the  ^nie  to  reduce  the 
gooda  into  hia  poaaaMJon. 

In  Indiana,  by  statute,  1831,  replevin  liea  for  gooda  anlawfuliy  detuned, 
though  they  nay  have  been  lawfully  taken.  SBImif.  Ind.  Sep.  176,  ttotei. 
418.  note.    So,  the  writ  Ilea  in  Michigan,  Illinoia,  Miaaouri,  Delaware  and 

•  6mU,N.T.Btf.M. 

n,gti7cd3yG00glc 


483  UF  RBiX  PROPERTT.  [FaiiTL 

cesstre  years  under  distinct  demises  from  year  to  year, 
froiD  the  same  laDdlordi  tbe  whole  period  is  to  be  re- 
garded as  one  term  for  the  purpose  of  cootiauing  the 

right  of  distress. 
*iS4      'But  the  object  of  this  work  will  not  permit  me  to 

descend  into  greater  detail,  and  I  am  obliged  to  be 
confined  to  ageneral  view  of  the  lawon  the  subject  of  rent, 
and  the  remedy  to  recover  it.  The  contract  for  rentt 
and  the  remedy,  are  in  constant  use  and  application ; 
and  in  the  cities  and  large  towns  there  are  few  branches 
of  the  law  that  affect  more  sensibly  the  interests  of 
eveiy  class  of  the  people.*    The  law  may  be  deenied 


Arkum,  for  goodi  wrongfiUr  ukea  or  dediusd.  TVrritorUI  Act  ^  IB- 
du£an,ApriiMi,ie33,  £«n««t£atD*qf/Uuiau,adit  I883,p.50e.  SUa. 
nar  T.  StoiiBs,  4  JIGunri  Btp.  93.  Smtd  StatuteM  ef  Arkantaa,  6SS. 
3  ibrs.  Dtl.  Btp.  113.  Th«  daciiioiu  in  Munchaiatti  and  Mune,  thu 
repleTin  will  lie  iat  (ooda  niiUwrull)r  detuned,  though  not  preceded  b;  « 
tortiooa  takinc,  were  fbandsd  upon  the  Hitaiee  of  I7S9  mnd  1891.  In  Hew- 
Jeney  ihe  lUtate  rsfuleling  ihe  action  of  replevin,  liei  tax  goods  i^t»  mmi 
yHvngfiiUi/  dttaiatd,  and  it  ii  a  cloaa  adaption  of  the  '''■ngl'**'  BtatnU  Uw 
on  the  latqecL  £lmfr'*  Dig.  466.  Whan  it  ii  aaid  in  the  books  that 
replsvin  will  not  lio  for  good*  lakeit  in  (weutMn,  the  nig  (a  to  be  taken  to 
be  limited  to  cate*  in  which  the  writ  of  replevin  is  inod  out  bj  the  defend' 
•nt  in  the  ezBcntion.  The  taking  of  the  goodi  of  a  ttraagtr  u  a  treqiaM, 
and  replevin  liaa,  ai  Ihe  eatea  above  cited  show,  when  goodi  are  torlioital; 
taken,  and  disnfi>re  goode  uken  m  eiscntion  msf  ba  replevied  bjr  a  Mtapgei 
to  IL  Wjonard  t.  Foatet,  9  £*!».  1 191.  Booke'a  ewe,  5  Co.  99.  Platl,  X, 
in  Clark  v.  Skinner,  90  Johnt.  Sep.  4fiT.  Dunham  v.  Wfckoff,  3  Wmd*lf» 
Btp.  980.  L.  Sl  F.  Componr  v.  Holborn,  9  Blsei/.  I»d.  Stp.  967.  Brewater 
T.  Cnrtia,  9  Fairjuld,  51 .  Antrican  Juritt,  No.  S3,  art.  4,  wbere  thia  point 
ia  clkbDratsly  and  ablf  diMnuaed.  In  Virginia,  b;  atatnie,  in  1693,  the  writ 
of  teplavin  iaconfinad  to  the  cuea  of  dialres  for  rent.  1  Etbintui'*  Pr. 
408.  Thia  ia  alio  the  caaa  in  Hiaainippi,  Whsalock  v.  Conena,  6  Hbteard, 
379. 

*  The  modem  regulitiona  on  theaabject  of  diatreaiea  fer  rent  an  founded 
M)ilieal«rateaof9W.&M.e.  5;8Anne,c.l4;4GGo  IL,c9a  j  llGeo.IL, 
e,  19 ;  and  Iboae  elatntei  hive  been  le-eneeted,  with  loma  improvements,  in 
New- York,  and  donbtlen  form  the  btais  of  our  American  law  nn  the  aubjeci 
of  diitreu  for  rent,  in  all  thoaoBlBtea  where  (hat  nmedfpievaila  TbeilatoM 
of  11  Geo.  n.,  e.  19,  aeemt  to  have  been,  for  inatance,  verr  auictljr  kdopted 
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rather  prompt  and  strict  with  respect  to  the  intereats  of 
the  landlord,  but  I  am  inclined  to  think  it  is  a  Decesaary 
provision,  and  one  dictated  by  sound  policy.  It  is  best 
for  the  tenant  that  he  shoald  feel  the  constant  necessi^ 
of  early  and  punctual  performance  of  his  contract.  It 
stimulates  to  industry,  economy,  temperance  and  wake- 
ful vigilance;  and  it  would  tend  to  check  the 
growth  and  prosperi^  'of  our  cities,  if  the  law  *486 
did  not  aflbrd  the  landlords  a  speedy  and  effec- 
tual security  for  their  rents,  against  the  negligence,  ex- 
travagance and  frauds  of  tenants.  It  is  that  security 
which  encourages  monied  men  to  employ  their  capi- 
tal in  useful  and  elegant  improvements.  If  they  were 
driven  in  every  case  to  the  alow  process  of  a  auit  at 
law  for  their  rent,  it  would  lead  to  vezadous  and  count- 
less lawsuits,  and  be,  in  many  respects,  detrimental  to 
the  public  welfare. 


and  followed  in  PsDntjlnuia  and  BUrrUsd.    19  Strg.  ^  £a»I«,  918.    7 
Hnr.  i  Abu.  ST3, 313. 
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LECTURE   LIII. 

or  THE  HISTOar  OF  IBB  I.AW  OF  TBNOBB. 

Tbnttrb  ia  inseparable  from  the  idea  of  property  in 
land,  according  to  the  tbeoiy  of  tbe  Englisb  law.  All 
the  land  in  England  is  held  mediately  or  immediately 
of  the  king.  There  are  no  lands  to  which  the  tenn 
tenure  does  not  strictly  apply,  nor  any  proprietors  of 
land,  except  the  lung,  who  are  not  legally  tenants.  To 
express  the  highest  possible  interest  that  a  snhject  can 
have  in  land,  the  English  law  uses  the  terms  fee-simple, 
or  a  tenancy  in  fee,  and  supposes  that  some  other  per- 
son retains  the  absolute  and  ultimate  right.  The  king 
is,  by  fiction  of  law,  the  great  lord  paramount,  and 
supreme  proprietor  of  all  the  lands  in  the  kingdom, 
and  for  which  he  is  not  bound  by  services  to  any  supe- 
rior. Pradivm  Domini  *Regit  at  direcOim  Dominium, 
ev"*  nuUut  author  est  niti  Deui.*  So  thoroughly  does 
this  notion  of  tenure  pervade  the  common  law  doctrine 
of  real  property,  that  the  king  cannot  grant  land  to 
which  the  reservation  of  tenure  is  not  annexed,  though 
he  should  even  declare,  in  express  words,  the  grant  to  be 
nbtque  aliquo  inde  reddendo.^  Sir  Henry  8pelman<  defines 


•  CSI^  Lill.  1.  b.  65.  ■.    U  Blaeht.Com.105. 

k  frv.  lie  Zteaaro,  3.  S3.    eCo.&b.    9C#.193.a.     WrigittnTtimr*!, 
137,  136. 

•  Trtatut  of  Ft»tU  aad  Tttmrt*  (y  Kidgkt  Serviet,  c  1.    GImmtimm 
Voce  FtBd»m. 
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a  fead  to  be  utu»  /ntcttu  ret  immobilu  mheoHditiojie  Jidei  ; 
vd  Jtu  vtendi  pradio  alieno.  The  vassal  took  the 
profits,  but  the  property  "of  the  soil  remained  in  'iSS 
the  lord,  and  the  seigtum/  of  the  lord  and  the 
vassal's  Jettd  made  together,  saith  Spelman,  that  "  ab- 
solute estate  of  inheritance,  which  the  feudists,  in  time 
of  old,  called  allodiian" 

This  idea  of  tenure  pervades,  to  a  considerable  de- 
gree, the  law  of  real  property  in  this  country.  The 
title  to  land  is  essentially  allodial,  and  every  tenant  in 
fee-simple  has  an  absolute  and  perfect  title,  yet,  in 
technical  language,  his  estate  is  called  an  estate  in  fee- 
simple,  and  the  tenure  free  and  common  socage.  I  pre- 
sume this  technical  language  is  very  generally  inter- 
woven with  the  municipal  jurisprudence  of  the  several 
states,  even  though  not  a  vestige  of  feudal  tenure  may 
remain.  In  many  of  the  states,  there  were  never  any 
marks  of  feudal  tenure,  and  in  all  of  them  the  owner- 
ship of  land  is  essentially  free  and  independent.  By 
the  statute  of  New-York,  of  the  20th  February,  1787,» 
entitled  An  Act  concemxi^  Tenurei,  the  legislature  re- 
enacted  the  statute  of  12  Car.  IL.  c.  84.  abolishing  the 
military  tenures,  and  turning  all  sorts  of  tenures  into 
free  and  common  socage.  Under  that  statute,  alt 
estates  of  inheritance  at  common  law  were  held  by  the 
tenure  of  free  and  common  socage;  but  all  lands  held 
under  grwit  of  the  people  of  the  state,  (andwhichinclud- 
ed,  of  course,  all  the  lands  in  the  western  and  northern 
parts  of  the  state  which  have  been  granted  and  settled 
since  the  revolution,)  were  decl2ired  to  be  allodial  and 
not  feudal,  and  to  be  owned  in  free  and  pure  <dlo- 
divm.^  The  New-York  RevUtdStatviet,  vihich.took.eSkct  ' 
on  the  first  day  of  January,  1830,  went  the  entire  length     A 

/■  ■' 

•  L<HC>  ofytu-Towk,  MM.  10.  c.  39. 

»  ThUiiprectoeljrtbeHBtBieUwof  Hew.Jeney.    £lm*r'»Dig.S3. 
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of  abolishing  the  existing  theoiy  of  feudal  tenures  of 
every  description,  with  all  their  incideuta,  and  declaring 
all  lands  within  the  state  to  be  allodial,  and  tbat  the 
entire  and  absolute  property  was  vested  in  the  awners, 
according  to  the  nature  of  their  reepective  estates,  sub- 
ject only  to  the  liability  to  escheat."  But  thou^ 
*189  the  distinction,  *in  this  country,  between  feudal 
and  allodial  estates,  either  does  not  exist  at  all, 
or  has  become  merely  nominal,  it  will  be  impossible 
ibr  the  student  to  aoderstand  clearly  and  accurately  the 
doctrine  of  real  property,  and  the  learning  which  illus- 
trates it,  without  bestowing  some  attention  to  the  his- 
tory and  character  of  feudal  tenures. 

1.  Of  the  ori^n  and  e^eAluhmeia  offtudai  tavKret  on 
tht  coioineM  of^trtype. 

Some  writers  have  supposed,  that  the  sources  of  feuds 
were  not  confined  to  the  northern  Gothic  nations  who 
overturned  the  western  empire  of  the  Romans ;  cmd  tbat 
an  image  of  feudal  policy  bad  been  discovered  in  almost 
every  age  and  quarter  of  the  globe.''    But  the  resem- 


>  Nta.Yiyrh&eziiKdStatttta,yo\.  i.  718.  sec.  3.  In  Hatrland  it  is  de- 
ctarad,  thM  tandi  becune  ia  effect  allodlil  after  (he  rerolnliaD,  anbjecl  to  ao 
MDUts.  nor  to  uf  of  the  seiTicea  incident  tbereto.  MatlbewB  t.  Ward, 
lOGiU^/iiAnMii,  443. 

k  Voit,  in  hia  Digrittm  dt  Ftwdit,  aac  1,  and  Mr.  Hargratt,  in  aoie  I 
to  lib.  2.  Co.  Litt.,  have  referred  to  the  aaveral  authora  b;  whom  [hb  opinion 
h>a  been  adTanced,  and  alu>  by  whom  it  haa  been  lefnted.  I  would  fiirther 
add,  that  tha  feadil  policy  ia  declared  by  Dr.  Sobeitaon  to  have  eiiated  in 
ita  moat  lisid  foint  among  the  ancient  Mexican* ;  andthegOTernmentof  the 
Rrman  empire  is  eaid  to  elhibit,  at  tbii  day,  *  faithful  picture  of  Europe 
during  the  feudal  agea.  The  tame  reieinblHncn  have  been  liaeed  ainang 
the  MahiBttaa,  and  Ihe  B^pooia  in  Hindoatan,  and  alao  in  the  i^and  of 
Ceylon.  Eabtrttait*  Bittary  •/  Ameriea,  b.  T.  toL  ii.  980.  CoL  Sgmai' 
Embauf  toAvtt,  Tol.ii.  356.  AMiatie  Atmual  Bigitter  tor  1799,  tit,  Miiett- 
laneotu  TVoete,  116.  CbI.  TbiTa  AmaU  of  Sajpaolma,  rCTiewed  in  Editi. 
bvrgit  ReaittB,  No.  I03>  Mr.  Preaeott,  in  hie  "Htatory  of  tha  Ctwqtteal  of 
Mexico,"  voL  i.  36 — 38,  leeosniaaa  aeranl  featuM  of  Uie  favdal  ayitam  in 
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blancee  whicb  have  been  suggested  are  too  loosely  stated, 
and  are  too  faint  and  remote  to  afibrd  any  solid  ground 
for  comparison.  The  insbtations  which  seem  to  have 
been  most  congenial  to  1^  feudal  system,  were  to  be 
found  in  the  Roman  policy.  The  relation  of  patron 
and  client  resembled,  in  some  respects,  the 
feudal  lord  and  vassal;  and  Niebuhr,  in  his  *490 
lEttoiy  of  Rome,'  declares  that  relation  to  have 
been  the  feudal  system  in  its  noblest  form.>>  The  grants 
of  forfeited  lands,  by  the  Roman  conquerors  to  their 
veteran  soldiers,  as  a  recompense  for  past  service,  and  ] 
more  especially  the  grants  of  the  Emperor  Alexander 
Severus,  and  in  the  time  of  Constantine,  on  the  cundition 
of  rendering  future  military  service,  afford  the  most 
plausible  argument  for  deducing  the  feudal  customs  and 
tenures  from  the  Roman  law.  There  were,  however, 
strong  and  essential  marks  of  difierence  between  the  two 
systems.  The  connection  between  the  patron  and  client 
was  civil,  and  not  military,  and  the  Roman  estates  and 


th«  Aitee  monarchr.  TIm  eiNinir]rwai  oocnpied  br  HDnieroiw  pawerfnl 
chierniDa,  who  IJnd  like  iadepeodent  priaee*  on  Iheii  domiini,  and  b«Id 
thuni  from  dia  moMireh,  under  vsrioiu  lennns.  Boms  of  ihem  ware  en- 
uiled  on  the  eldeat  mate  iaaae,  and  moat  of  them  yren  btudeoed  with  Iba 
obligatiOD  of  auUtary  lenice.  Nieboht  My*,  (be  feudal  Bjatem  waa  obati  - 
natelf  pnaerrad  among  the  autei  or  citiea  of  the  Etmsaaua,  prior  10  the  do- 
Banion  of  the  Romana.  The  goTernmenia  were  rigid  ariatocraoiea,  with 
kings  elaclsdforliTe,  and  Ihelaboariogcluiea  were  «•(&.  IDMUryef  Eamt, 
ToL  i.  99. 101.  Gibbon  diacoverad  ia  iha  govemmanta  of  the  aocical  Ptr- 
thiao  and  Peraiaii  empirea,  the  ewenee  of  tiie  feudal  ayitem,  in  grania,  bf  the 
Ubv  to  the  aoblea,  of  lawU  and  faouM*,  on  cooditioii  of  aervice  in  war. 
OiMmi'*  ^ialery,  vol.  i.  339.  S43. 

•  Vrf.  L  99. 

k  Ht.  Spenco,  in  faia  Eqaitthlt  JtiriadietuHi,  toL  i.  S18 — 48i  conaideia  tlM 
feudal  relatiou  of  lord  and  *aM«l  mocb  more  colonial  with  the  alia, 
loeratio  principle  that  praTallad  in  the  lebtioa  of  patron  and  cUaat,  and 
pauon  and  freedman,  in  the  Roman  dominion,  than  with  thafi-ee  oondidonof 
tbaaneiaiit  Geimaai.  Ha  haa  ozaminad,  with  much  rcasarchaadmiDale  oni- 
dition,  thauaagea  andinalitntionBoflhaAD^o.Saxons.    Portl. b.  I.e.  1 — 15. 
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military  grants  were  stable,  aad  of  the  nature  of  allodial 
property.  The  leading  points  of  difference  between  the 
Roman  and  feudal  jurisprudence,  in  relation  to  land, 
have  been  abundantly  shown,  by  the  most  able  and  the 

most  learned  of  the  modem  legal  andqnaries.* 
*491        *The  better,  and  the  prevailing  opinion,  that 

the  origin  of  the  feudal  system  is  essentially  to 


>  Sargraee't  Dots  1  to  lib.  3.  Co.  Litt  ButUr'i  noM  77  10  Ub.  3.  Cb. 
Iiitt.  SaUivan'*  Tnatitt  m  tie  Feudal  Late,  lee.  3.  Mr.  Spemx,  io  hii 
«rotk  entitled,  An  Inquiry  i»te  tie  Origittoflhe  Law* and  PoUtieat Initit»- 
IMS*  of  itbdern  Eunpt,  London,  1826,  pp.  5.  33,  &.c.,  hu  «wmined  tbe 
Romta  poHcf  od  thii  aalueei,  and  aOidied  the  Romea  lam,  md  parucolirij 
the  Theodoaan  code,  with  (he  atmoet  attention.  He  hu  diawn  ttam  that 
eopiona  aonrce  of  legal  anllqaitiei  a  bod;  of  facta  to  nalain  and  illwtrale 
tbe  ihaorj',  that  tb«  barbahnna  adopted,  in  a  great  degree,  the  laws  and  in. 
■tiiuiiDna  of  the  Romani,  aa  ihej  foond  them  in  the  prarincea  which  ihey  in- 
vaded and  aubdned.  Hit  concluuon  would  (ipplr  better  to  Fiwiee  than  to 
any  other  part  orEnropa.  In  Spain,  it  ia  aaid,  (hat  the  earl;  Spaniah  law. 
gifera  dialiiied  the  Roman  lawa,  aad  dron  them  from  their  tiibnntk.  He 
Viaigotbt  prohibited  tbe  uae  of  them.  See  Intlitatt*  •/  Uie  Civil  Laie  a/ 
i^iii,  bf  Aue  ^  Mamul,  Fief.  A  hiatoriao  more  learned,  even  in  tbe  an- 
tiqnitiea  of  Spain,  (ban  probably  either  of  thoae  Spaniah  doctora,  admiU 
that  the  Tieigotha  trf'  Spain  indulged  their  aubjecla  at  Gnt  with  the  enjojrment 
of  the  RomsD  law,  bat  at  length  they  compoaed  a  code  of  civil  and  crinuBal 
jntiapmdence,  whioh  aapeiaeded  thoae  foreign  inatitoiiooa.  GiUam'tSit- 
tory  of  tit  Beman  Empre,  vol.  ri.  378.  The  Gothic  king  of  Spain,  Settt- 
sralo,  prohibited  the  uae  of  tbe  Roman  law  in  tbe  coiute,  and  the  Tia^sthic 
code  (of  iriiich  the  fk«ra  Juigo  waa  a  Spanieh  tranalation}  waa  the  ei*U 
Uld  criminal  atatnle  law  of  Spain  dnring  the  Gothic  agea,  and  prior  to  tbe 
Purtidiu,  and  the  civil  part  of  that  code  contained  atrong  matka  of  tbe  iofla. 
eDce  of  the  Roman  law  infuaed  into  it  bjr  the  Spantoh  clergy.  9«e  £d«a- 
burgh  RrvMie,  voL  zixi.  art.  S,  on  the  Gothic  lawa  of  Spain,  in  which  tbe 
antgeei  ia  handled  with  profound  laaming. 

On  the  other  hand,  the  Theododan  code,  and  tbe  book*  of  the  joriMon. 
aidit,  authorlied  by  that  code,  were  the  lawof  GaiJ,  when  it  waa  conquered 
by  the  Viaigotfac,  Boigondiana  and  nanki ;  and  thoae  lam  continued  to  ba 
atnoat  anivenally  obaerved  under  tbe  kinga  of  tbe  fiiit  race,  and  the  i)rr«M- 
riww  contributed  m  preaerve  the  knowledge  and  iMe  ^  the  Roman  law 
among  the  Weat-Gotht  But  eTantnallf  the  uaa  of  the  Roman  law  vraa  in- 
lenUcted  in  the  WeauGothte  emigre.  The  Emperor  Charlemagne,  in  tbe 
year  788, canaedtheTheodoaiaDcodetobetranaeribodfrom  the  a 
of  it  in  the  edition  of  Alaric,  king  of  the  T 
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be  attributed  to  the  nortbern  •Gothic  conquerors  of  the 
Romau  Empire.    It  was  part  of  their  militarf  policy, 


the  code,  which  is  BometiiiiBB  cilled  the  Aniui  Breviary,  or  the  Lts  JFbnuNi 
of  the  Tingalh8,wa£  the  ooljrone  from  which  >  kDOwledge  ofthe  ciril  law 
waa  gained  b;  the  jnrisia  of  Gaul,  prior  to  the  Tecoveiy  of  the  Paodecta. 
HiUnrt  in  Droit  Fratifau,  par  TAUa  Fleury,  c.  6.  II.  The  BreBiariatH 
Ataani,  aa  called  after  Adisd,  the  fint  mininsr  of  Alaric,  waa  pabtiahed  at 
the  beginning  of  the  aiith  cantniy,  by  order  of  Ataric,  and  it  waa  coinpiled 
eaaenlialiy  from  ihe  Tbeodoaian  cods,  and  pailly  from  the  codea  of  Grega- 
rioB  and  Hermogenee,  and  the  wrilinga  of  Roman  jiuiacaaeDlK  ',  and  it  wu, 
initBturn,  euperaeded  by  (be  mace  popular  and  vigorona  doctrines  of  the 
feudal  syaiem.  lis  poTeriy  ia  iocredible,  Mya  Savigny,  when  viewed  in  con. 
neciion  wiih  the  rich  materials  Tram  which  it  waa  formed.  There  ia  no 
doubt  that  villHDage,  or  theaervitude  of  the  glebe,  azisled  in  the  Roman  pro. 
vincea  before  Ihe  Getmsn  conqueala.  Thia  appearalrom  iheconlaDla  ofthe 
code  Di  JericalU,  it  Ceneitia,  it  Ctlenit.  Code,  lib.  S.  tlL  47 1  and  Montes- 
quieu has  Justly  and  aagacioualy  inferred,  even  from  the  Itwt  ofthe  Bnrgnn- 
dian*.  that  predial  aerritude  eitated  in  Gaul  before  it  waa  invaded  by  thoee 
barbarioDB.  £ij>ril  dca  Loix,  liv.30.  c.  10.  But  this  humble  aerrice  bore  no 
reMmblance  to  granla  by  military  cfaiels  to  their  freebom  soldiera  and  com- 
panions, on  condition  of  tendering  future  military  gerrice.  M.  Sangny,  in 
hit  Ititlmy  of  tht  Santan  Laa  during  tht  Sliddlt  Agei,  vol.  L  (tranalated 
from  the  German  by  E.  Cathcart,)  cantenda,  ,frein  a  full  ezaminetiaD  of 
original  documenUi  that  the  Roman  law  waa  kept  up  after  (he  Germaa  coD- 
queau,  by  the  aid  of  Roman  judgea,  and  that  the  former  inhnbitanta  in  the  pro. 
fineea  coDtJnned  in  tbs  poMeaaion  of  lb eir  peiBOnal  freedom  and  property  to  a 
conaiderabte  degree.  Il  waa  the  policy  of  ihe  Tenlonic  conquerors  to  gov- 
ern iheir  Roman  subjects  by  Ibe  Roman  law.  They  preserved  their  separate 
mannera  and  lawa,  and  there  aroae  a  syaiem  of  ptrtonal  right*  and  lavt. 
The  Roman  and  hia  German  conqueror  reaided  in  the  aame  city  or  place, 
each  under  hi*  own  laws.  It  often  happened,  eaid  Bishop  Agobard,  in  his 
letter  10  Louis  le  Debotmaire,  thai  five  men,  each  under  adifierentlaw,  migiit 
be  found  walking  or  silling  together.  At  first,  only  two  laws  were  admitted ; 
the  law  of  the  victora,  wMch  waa  properly  a  territorial  law,  and  the  law  of 
the  Tanqoiahed  provineialai  which  waa  personal.  In  proceee  of  time,  the 
laws  of  other  German  races  coaquered  by  the  Franki  wei«  acknowledged 
along  with  the  laws  of  the  victor  and  of  the  vanquiahed  Romana.  In  the 
Borgnndian  colleciioD  of  law*,  it  waa  declared,  thai  fnlir  fivffunn,  Samani* 
Ugiba*  pracipiviuijudicari.  Ibid.  vol.  i.  100.  103.  With  the  Butgundiana, 
the  Roman  lands  were  divided  between  ihe  Burgundians  and  Romana.  The 
former  took  half  ofthe  honae,  and  two  thirda  of  the  cultivated  landa,  and 
one  third  of  iho  bondsmen.  The  WesLGolha  alao  deprived  the  Romana,  1^ 
allotment  or  partition,  of  two  thirds  of  their  land*.    Ibid.  ST9. 383.    In  Italy 
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and  devised  by  them  as  the  moat  effectual  means  to 
secure  their  conquests.  It  was  the  law  of  militaxy  occn- 
patioQ,  and  the  great  purpose  of  the  tenure  was  defence. 
The  chieftain,  as  head  or  representative  of  his  nation, 
allotted  portions  of  the  conquered  lands,  in  parcels, 
to  his  principal  followers,  and  they,  in  their  turn,  gave 
smaller  parcels  to  their  sub-tenauta  or  vassals,  and  aU 
were  granted  under  the  same  condition  of  fealty  and 
military  Berrice.*  The  rudiments  of  the  feudal  law 
have  been  supposed,  by  many  modern  feudists,  to 
have  existed  in  the  usages  of  the  ancient  Germans,  as 

they  were  studied  and  described  by  Cssar  and 
•498    Tacitus.''    But  there  "could  not  have  been  any 

thing  more  among  the  ancient  Germans  than  the 


(be  EUiuQothi,  ondcr  Odouar,  took  am  ifaird  of  ibe  lind.  Ihii.  31^  316. 
Hr.  FiaUy,ia  b'a  iateifuag Btttory  sfGreeetmitr  tJb  AnaoM,  London. 
1844,  lay  lh«(  ihe  0(l»goth«,  «iUr  tbe  coaqoMt  of  lalj,  tJlowed  iko  Eo. 
Dusa  tu  reUio  two  thirdi  of  their  laoded  satatei,  aod  tU  ibeii  movsUspro. 
pettf.  Tlu  BOTBmmsnt  of  Theodaiic  wni  imputial  and  wiae,  and  Italy 
waaBtUlaBomanland.aiidibaRomaiiafQTniad  a  lugenwfohtrof  tba  mid. 
dUng  claaaca.  Ths  aenale  of  Rome,  the  monicipal  coancili  of  ihe  other  citiea. 
and  tbe  old  conrti  of  law,  and  in  short  the  cirii  lawa  and  inatiEatioia, 
eiiated  nnchangad.  FMiy'4  SUl,  p.  391.  Bat  the  Iiombaidi,  who  ane. 
eeaded  to  the  Greak  daminiou  in  Italy,  took  only  one  third  of  liupradmee 
of  ths  RMnan  eslalea,  and  ihe  Romaiia  wets  apportioned  among  the  Lom- 
bards a«  their  ietpiUt,  or  gueau,  and  wei«  cba^eable  widi  the  ahOTo  tribtUe- 
H.  Bavignr  inaiila,  that  (he  Roman  ciril  inaiitnliaM  in  the  proTinciftl  dtiea 
were  ganaronilr  allowed  by  the  BorgnndianB,  Weat.O<|dia,  Franks  and 
lx>nibarda,  lo  ba  retained  b;  iba  *aiiqaiahed.  lUd.  367—434.  In  like  man. 
aer,  after  the  eonqneat  of  Lombardy  by  Charlamape,  it  waa  left  to  thtf  io- 
habitanlB  to  choose  wheihar  they  wonld  be  judged  by  their  own,  tbe  Rctttn 
or  tho  Ftanch  law. 

•  Craig'*  /■*  Knulole,  libu  1.  Di4g.  4.  tee.  4.  Dt  ftuiemm  Origimt  *l 
Pragrittu.     Wrigitt  on  Ttnura,  7. 

k  Sir  Henry  Bpelman,  on  Ftuit  and  TVmu-M  by  Kiugkt  Samee,ci. 
OImmHiub,  voa  Feadam.  ffrotnu,  Dt  Jure  Belli  tt  Ptcit,  lib.  1.  c  3.  aec 
S3.  Wrigkl  on  TnmrM,  c  1.  pp.  6,  7.  SidUean  an  Jeodol  Zau,  lac  3. 
DaltympU'*  Emti  on  Feudal  Pnftrty,  c  1,  Hie  eomlraettu  (acilicet  feti. 
dalia)  ynpria*  Ml  Gemanicttnan  gttOiwm,  tu  que  luqtuau  ttnautiir,  mi 
M  Q*n»am  teia  pamenimt.    Thia  ia  the  langnagG  of  Gtotiiw,  and  that  of 
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manners  and  state  of  property  fitted  and  prepared  for 
the  introduction  of  the  feadal  tenares.  Land,  with 
them,  -WBa  not  subject  to  individual  ownership,  but 
belonged  as  common  proper^  to  the  community,  and 
portions  of  it  were  annually  divided  among  the  mem- 
bers of  each  respective  tribe,  according  to  rank  aoA 
dignity.*  The  German  nations  beyond  the  Rhine  and 
the  Danube,  prescribed  limits  to  the  march  of  the  Roman 
legicms ;  and  while  the  latter  successfully  established 
the  government,  arts,  institutions  and  laws  of  their 
own  country  in  Spain,  OanI  and  Britain,  the  free  and 
mardal  Germans  resented  every  sach  attempt,  and 
preserved  uaimpaired  their  native  usages,  fierce  man- 
ners, and  independent  genius." 

*Tbe  traces  of  the  feodal  policy  were  first  dis-  *494 
tinctly  perceived  among  the  Franlu,  Burgundians 
sod  Lombards,  after  they  had  invaded  the  Roman  pro- 
vinces. They  generally  permitted  the  Roman  institu- 
tions to  remain  in  the  cities  and  towns,  but  they  claimed 
a  proportion  of  the  land  and  slaves  of  the  provincials. 


Ciai(  i«  to  tbe  same  eftec  Hoc  nntjnri*  ftadati*  yrima  eunaiaia,  hme 
ftMJtnwt  tn/nfia  ■!  afs  tt  esnnutadiat  feneiuimaTum  gtniiian,  ^na  at 
AqmOaiu  in  £ammtm  mitm  iHcnrreranl,  prinmm  nata  et  tn/mlHeta.  Jat 
FtuiA,  1.  4,  5.  In  ri  few  paBiagei  of  Com  and  Tecitoa,  concerning  tbe 
emtomiof  ihe  Germuis,  in>r  be  teen,  asfi  Dr.  Sullinn,  the  old  feudal  law, 
■nd  all  in  original  para,  in  smbiTa. 

■  CcMr,  Be  Stl  GaL  b.  S.     T^eioa,  Mar.  6tr.  e.  5. 11. 36. 

k  FaHHiu  PMrr.  b.  S.  c  117,  118.  Tt  waa  dieir  cualam,  «aid  tbe  Ger. 
■MO*  to  Jnlina  Geear,  deliTerad  down  m  them  from  ^ir  ancearora,  to 
oi^oae,  noi  10  implore,  thoae  who  made  war  npoD  tbem.  CaMr,IhBtL  Gat. 
4. 6.  The  Oermta  tribe*  hikd  national  Instjtniiana  before  iheir  cooqueiu, 
ud  they  were  aocialiee  of  freeman,  who  posessed,  in  Ibeir  ctdleeiivs  capa. 
eitfi  all  pawn*,  legiaJatire  and  indieial.  The  noblea,  aa  to  power,  were 
awrair  freemen.  The  land  wa«  difided  Into  dlitrieie,  and  the  judicial 
power  waa  in  all  tbe  freemen  of  die  dratrict,  and  tbe  connl  piviidad  at  the 
pablie  meatinca,  and  commanded  iba  tribes  in  war.  The  other  claaaea, 
dtMinot  from  Iba  ft«emen,  were  bondmen  and  slaTes.  Sttvigmg't  Bittry  pf 
tkt  SsMM  Late  dmrimg  tke  JffiAHe  Agta,  *dI.  L  c  4. 
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and  brought  their  own  laws  aad  usages  with  them*' 
The  crude  codes  of  the  barbarians  were  reduced  to 
writing  after  they  bad  settled  in  their  new  conquests, 
and  they  supplanted,  in  a  very  considerable  degree,  the 
Boman  laws."  The  conquered  lands  which  were 
appropriated  by  the  military  chiefs  to  their  faithful 
followers)  had  the  condition  of  future  military  service 
annexed,  and  this  was  the  origin  of  fiefs  and  feudal 
tenures.  The  same  class  of  persons  who  had  been 
characterized  as  volunteers  or  companions  in  Germany, 
became  loyal  vassals  under  the  feudal  grants.^' 

These  grants,  which  were  first  called  benefices,  were, 

in  their  origin,  for  life,  or  perhaps  only  for  a  term 
•495    of  years.''    "The  vassal  had  a  right  to  use  the 

land,  and  take  the  profits,  and  he  was  bound  to 


•  The  barbiriaa  conqaarun  of  Ginl  uid  Italy  gciwtoiBly  aJlowsd  evit; 
lutil  lo  elect  by  whal  law  ha  would  ba  gorenied.  EMpritdaLni,b.!IB,e. 
3.  JJallam  an  the  MiddU  Agtt,  voL  i.  S3.  But  Bavigny  iaiisU,  that  the 
law  by  which  every  man  was  lo  be  gOTerned,  was  deietimned  by  binb,  and 
not  by  election  or  free  choice,  and  he  ealen  into  an  elaborate  and  mlinl 
dtaciuaion  on  the  point.    Butory  of  the  Raman  Zav,  *ol.  i.  134 — ISO. 

k  Eiprit  da  Loii,  b.  36.  faitim.  Ibid.  b.  30.  c  6,  7,  9.  Monwwiaiea 
hai  siran  a  very  inlereating  account  of  the  inatitutiona  and  of  the  eharacHr 
of  the  UwB  of  the  norlbem  naliona,  which  they  introdiiced  and  eatablialiad 
in  France,  Spain  and  Italy,  and  tha  atruggla  which  thoee  lawi  and  luafce 
inaintained  with  ibe  provincial  laws  of  tlie  Romans.  Sae,  also,  Sftnct'* 
Inquiry,  b.  3.  c.  3, 3. 

•  Eiphl  dti  Lcix,  b.  3.  c.  16.    S  Blaeic:  Cenan.  45,  46. 

'  HalUm  sn  tie  Midilt  Agt;  Tol.  i.  89,  inaisis,  in  oppoailion  to  moat  of 
the  writen  on  the  feudal  ByBlem,  that  iheee  beneficiary  grants  wen  never 
pracariouB  and  at  wilL  He  conlroTerta,  on  this  paint,  ihg  position  of  Craif, 
Spelman,  Du  Cange,  Montesquieu,  Mably,  Robertson,  and  all  the  other 
faudisti.  It  is  worthy  of  notice,  ihst  Lord  Ch.  B.  Gilberl,  in  his  TVeefueM 
Tantu-ea,  3.  6,  conudered  feuds  to  bare  bean  originally  for  life.  Sir  Fraoda 
FalgraTB  >aya,  thni  the  feudal  benefice  waa  navet  held  for  a  shorter  lem 
than  the  life  of  the  granlce,  and  thai  the  Teulonic  naiiona  look  ihait  plan  of 
(he  beneficiary  or  feudal  tenure  from  the  Roman  benefieiaty  aystam,  which 
AODsisted  in  the  anignmant  of  a  partiealar  portion  of  land  as  tha  price  of 
niUlary  aernce.  Tkt  Site  and  Fragrtu  of  ika  Englitk  Cmnnmwrslti, 
vol.  i.  495—501.    The  uncertainty  ihsl  perradei  this  subject  aaema  to  b« 
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render  in  return  such  feuda]  duties  and  services  as  . 
belonged  to  a  military  tenure.  The  property  of  the  soil 
remained  in  the  lord  from  whom  the  grant  was  received. 
The  right  to  the  soil,  and  to  the  profits  of  the  soil,  were 
regarded  as  separate  and  distinct  rights.  This  distinction 
continued  when  feuds  became  hereditary.  The  king  or 
lord  had  the  dtmUnium  directum,  and  the  vassal  or  feuda- 
tory, the  dominium  ittUe;  and  there  was  a  strong  analogy 
between  lands  held  by  feudal  tenure,  and  lands  held  in 
trust,  for  the  trustee  has  the  technical  legal  title,  but  the 
certui  qtie  trusl  reaps  the  profits.  The  leading  principle 
of  feudal  tenures,  in  the  original  and  genuine  character 
offends,  was  the  condition  of  rendering  military  service.' 
Prior  to  the  introduction  of  the  feudal  system,  lands  were 
allodial,  and  held  in  free  and  absolute  ownership,  in  like 
manner  as  personal  property  was  held.  ADodial  land 
was  not  suddenly,  but  very  gradually  supplanted  by 
the  law  of  tenures,  and  some  centuries  elapsed  between 
the  first  rise  of  these  feudal  grants  and  their  general 
establishment.'* 

Tbey  were  never  so  entirely  introduced  as  to  abolish 


the  Dacsnary  resolt  of  the  DnGiedaui,  diaordar  and  chaos  into  which  every 
thing  wai  tluown  during  ihstraDddoniliia  fiom  the  migraiorr  and  predalarj' 
life  of  barbarian!  to  the  aetded  life  of  cnlliTaton.  Thia  ia  the  new  of  the 
anhjeot  taken  by  !£,  Giiisel,  in  bit  JUttmy  vf  dtilualimi  in  Eanpe,  and 
he  nye,  that  benefice*  for  yean,  for  life,  and  hereditary  beneficee,  eiiited 
logelher  at  ihe  eame  time,  and  that  even  the  ume  lands  paued  in  a  few 
yoera,  throngh  ihew  diSerant  ataget.  Even  the  iuliluliona  of  monarehy, 
of  the  fendil  rebtion  of  lord  and  vaaaal,  and  aaMmbliaa  aSfretmen,  eiieled 
at  the  aame  lime,  and  were  eontinaally  confotinded  and  continually  changing. 

*  The  definition  of  a  Jief,  according  lo  Poiliier,  and  which  he  took  from 
Dnmoulin,  l«  an  eaiate  in  land  held  under  the  charge  of  fealty,  homaga  and 
mililaty  Mrvice.     TraiU  detFitft,  part  I.e.  prelim,  ace.  1.3. 

k  HaUtrn,  itA.  i.  97. 113,  aaye,  that  five  centariea  elapeed  before  allodial 
eclatei  had  given  way,  and  feade  had  attained  to  maturity ;  and  he  coneiden 
that  the  eaiabliahmeat  of  feoda  on  the  continent  was  eaaentially  confiaad 
the  dominiona  ofChBrlemagne,  and  that  they  had  not  great  infiuence,  either 
in  the  peDittiala  or  among  the  Baltio  powera. 
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all  vestiges  of  allodial  eaiates.  Considerable  pordons 
of  land  in  continental  Europe  ctHiUnaed  allodial ;  and 
to  this  day,  in  some  parts  of  it,  the  courts  presume 
laods  to  be  allodial  until  they  are  shown  to  be  feudal, 
while,  in  other  parts,  they  presume  the  lands  to  be 

feudal  until  they  are  shown  to  be  alLodiaL* 
•196        *Tfae  precise  time  when  beneficee  became 

hereditary,  is  uocertain.  Tb^  began  to  be 
.  hereditary  in  tbe  age  of  Charlemagne,  who  facilitated 
the  conversion  of  allodial  into  feudal  estates."  The 
perpetui^  of  fiefs  was  at  last  established  by  a  general 
law,  which  allowed  fiefs,  in  imitation  of  allodial  estates, 
to  descend  to  tbe  children  of  the  possessor.'  The  per- 
petaily  of  fiefs  was  established  earlier  in  France  than 
in  Germany ;  but  throu^out  the  continent,  it  s^peara, 
they  had  become  hereditary,  and  accompanied  with 


<  TmI,  in  hii  DifrtMii  it  F*idu,  sec  4.  Com.  ad  PmO.  lib.  38,  nn 
ihu  If  it  be  nacertun  whether  >n  eitaie  be  feudal  or  allodial,  the  preanmptlon 
ia  in  bTDur  of  iia  being  atlodiat,  aa  being  the  free  and  nataral  >laie  of  thinp. 
And  In  Germanr  allodial  eatalea  an  praraloDt  even  to  thia  d>f,  Benmc 
Etem.  Jut.  Germ,  tome  vi.  330.  S31.  The  feudal  leoure*  and  aenieaa  ezitted 
in  France  down  to  the  period  ef  the  late  remluiiQn ;  but  in  ihoaa  parts  ef 
IVance  governed  by  U  irail  ierit,  all  land*  were  praannwd  to  be  allodial 
until  tbe  contnrr  wai  Aewa ;  wbila  in  the  payt  emitmwiitn  Iha  rale  waa, 
that  iltere  wai  no  land  withoat  a  lord,  and  (boae  who  preiendod  dmr  land* 
ware  free  were  bound  to  prore  it  Jut.  auDnitRanfait,  fu  Argow,UKm' 
i.  195.  But  now,  in  France,  the  feudal  law,  with  all  it*  ri^ts  and  ineidani*, 
ia  aboliahed,  aa  being  incompatible  with  freedom  and  aocial  otder.  T^ntUtr, 
Dnnt  Chit  PranStu,  tome  iiL  64.  IHd.  toine  n.  1S3.  So,  in  Iha  Unitad 
Ketherlinda,  feadalitf  was  abolithad,  and  all  fiefa  deolaied  allodial,  whan 
the  gunnunent  wt*  reToln^niiad  by  the  fVenoh  arm*. 

k  Oo^,  As  FnuJab,  lib.  1. /Nrf.  4.  aee.  10.  Tha  J%de  JTaUjr.inhia 
Obunatim  sw  rHisl.  da  Framct,  b.  3.  o.  6.  note  3,  nye,  that  Loaia  la  Da- 
boniuire,  (he  son  and  aneceaaor  of  Charlemagne,  first  rendered  fieia  heredi- 
tary in  FrBOoe;  but  a  greater  anthoriijaiya,  that  hereditary  banefiatseiiated 
iiader  tbe  fan  race  of  French  kings,  or  before  Pepin,  ib»  hthar  of  Chaile- 
niagne.    floUamMiIle  Middle  .dgws,  toL  i.  91. 

•  This  was  by  a  capitolary  of  (Varies  the  BaU,  A.  D.  877.  Jhpril  ds> 
£ou,  b.  31.  c  35. 
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the  right  of  primogeniture,  and  all  the  other  incidents 
peculiar  to  feudal  governments,  long  before  the 
era  of  the  Norman  conquest.*  The  'right  of  •497 
primogenitore,  and  preference  of  males  in  the 
line  of  BQccesBioD,  became  maxima  of  inheritance  in  pur- 
suance of  the  original  military  policy  of  the  feudal  sys- 
tem. It  was  the  object  of  these  rnles  to  preserve  the  fee 
entire  and  undivided,  and  to  have  at  all  times  a  vassal 
competent  from  his  sex  and  age,  to  render  the  military 
services  which  might  be  required.  The  practice  of 
subinfeudations,  or  arriere  ^eft,  by  the  higher  ranks  of 
feudal  vassals,  grew  vith  the  growth  of  tennres,  and 
they  were  created  on  the  same  condition  of  militaiy 
service  by  the  infbrior  vassals  to  their  immediate  lords. 


•  Craig,  in  his  lai  Ftudali,  lib.  1.  Dug.  4,  Dt  Fniorma  Origim  tt  Pra. 
gmiu,  hu  givsn  an  inuraBtiog  sammarf  of  ihe  hislory  of  feads.  He  tncM 
Ibsm  ftoin  (lieir  iolutej,  when  ihe;  ware  pracariona,  or  at  will,  to  their  youth, 
when  thef  were  for  life,  or  deacsDded  to  ihe  aona  oa\j,  between  (he  year 
650  and  the  aaeeMion  of  Charlemagne,  in  the  rear  800  ;  and  to  their  ad- 
TaneeTDCDl  towards  matnritr  nnder  (he  reign  of  the  Emparor  Conrad  11.,  when 
thay  desceoded  lo  frsod-childreo  and  to  brolhen  in  (he  e««e  of  paieiml 
feuda ;  in  /n>A>  patcmo,  d  oM  in  /nuts  neeiler  aeqautlo.  The  last  step  in 
the  adTuiGinK  progreM  of  feuds,  was  when  they  were  dothed  with  Ihe  gene- 
nl  altribat«a  of  hereditar]'  ealatea.  Bee,  alio,  CennetaJintt  Ftadanim,  b. 
1.  tit.  L  6;  b.9.(iLll.  BtpritdttLmx.b.Sl,  0.98,39.31,33.  Iiut.au 
Dt«it  t^opfmu,  par  Argou,  tome  i.  b.  S.  c.  S,  Dei  FUft.  Eallam  on  tht 
Sttt  tfEmnpe  during  tit  MiddU  Agu,  vol.  i.  91,  96,  The  Book  of  Fiefs, 
•Oder  die  title  of  Comtattadinu  Ftndtntm,  is  supposed  (^Iman't  Glettary, 
Vaet  J^ssAtM)  to  hsTo  been  comiuled  by  (wo  Milaneie  lawyers,  A.  D.  1170, 
from  Ihe  law  of  fiels  in  Lombardy ;  bat  Fsef,  in  hia  Digrtino  dt  FtadU, 
Mc.  3,  says,  that  it  is  uncertaio  who  were  the  anthora  of  the  coUectioa- 
TlUa  eode  tt  feadal  law  ia  wnally  annexed  to  the  Carput  Jwrii  Cimlit,  and,/  j  V^^ 
iberefbre,  coiinnieDtly  acceasible  to  the  American  lawyer.  It  is  the  source 
from  whieh  Modem  lawyers  and  historians  hsTe  drawn  much  of  their  know- 
ledge of  the  feadal  jurispiudeiiRe  of  coatinenial  Europe.  Mr.  Butler  say*.  It 
attained  nore  anlhority  in  the  eourta  of  justice  than  any  other  compilation, 
Bod  wa*  taught  clasncally  in  moat  of  the  academies  of  Italy  and  Germany. 
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The  feudal  goTernments  gradually  assumed  the  appear- 
ance of  cotnbinatioDs  of  military  chieftains,  in  a  regular 
order  of  subordiDation,  but  loosely  connected  with  each 
other,  and  feebly  controlled  by  the  mwiarch,  or  federal 
head. 

It  would  appear  at  first  view,  to  be  very  extraordi- 
nary, that  such  a  free  and  rational  species  of  property 

OS  allodial,  and  which  was  well  calculated  to 
*498     meet  the  natural  wants  of  'individuals,  and  the 

exigencies  of  society,  should  ever,  in  any  one 
instance,  have  been  voluntarily  laid  ajslde,  or  exchanged 
for  a  feudal  tenure.  As  a  general  rule,  the  allodial 
proprietor  had  the  entire  right  and  dominion.  He  held 
of  no  superior  to  whom  he  owed  homage,  or  fealty,  or 
military  service.  His  estate  was  deemed  subservient  to 
the  purposes  of  commerce.  It  was  alienable  at  the 
will  of  the  owner.'    It  was  a  pledge  to  the  king  for  the 

y^ 

.  r  M  IV  •-  Ths  (enn  allodiil  te  sud  to  hare  been  derived  from  al,  whidi  iigm6«d 
y  Jty  /\  I  >''testr,tnd»i,vhii:)iwign\&t»ftatttt,oi  poutttit;  aotiMat-od,or  tUadmm, 
tjgnified  integrm  pHtiwrio  or  ■baalalB  dominion.  This  etfrnologir  of  tbs 
word,  Di.  Gilbeil  Stuarl  mtya,  irai  cimmunieeted  to  turn  b;  a  laonted  Scotch 
judge.  Stuarl'tVieteef  Society  in  Eunpt.iOS.  Whelher  [bis  idea  be  weU 
founded,  or  be  merely  ingenious,  (for  Dr.  JIotcrltoB,  in  hia  Vine  af  Society, 
prefixed  to  hia  hiatorf  ofCharlea  V.  note  Siqnoteaa  German  Gloaaary  which 
makea  oUoifiiiiii  to  be  compounded  of  tbe  German  patlicle,  on  and  let,  i.  e. 
land  obtained  bf  lot,)  it  ul  leaat  correaponda  with  the  character  of  allodial  ea. 
(ates.  Kr-Crabb,  in  bit  Hiaiery  of  tie  Eagliih  Laict,  (p.  11,)  girea  inollier 
origin  of  sUedtum.  He  n; a  it  wis  ileriyed  from  a  priTtitive,  and  lade,  of 
Itttdt,  a  vassal,  that  ia,  without  vassalsga.  This  he  look  from  Sptbaailt  whit, 
in  hia  Gtonary,  eoei  AUadivm,  mentions  the  aame  darivalioo.  Mr.  Hallam 
says,  that  allodial  Isnda  are  commonly  opposed  to  beneGciary  or  feodal,  and 
in  that  sense  the  words  continually  occur  in  ancient  laws  and  docnmeuta.  But 
it  someumes  siaada  atoiply  for  an  estate  of  inheritance,  and  hereditai;  6e&  are 
frequently  lermed  aUedis.  See  bis  Vita  a/ lie  Stale  a/Eimpt  durutf  lie 
Middle  Agt*,  (vol.  i  80,)  a  work  which  appears  to  be  equally  admirable  for 
vigour  of  mind,  Ibi  profound  resesrcb,  for  manly  eriljclam,  and  for  the  a)urit 
of  freedom.  In  the  French  law.  Fratic-alea  signifies  allodial  laud,  or  an  ea. 
late  entirely  free,  and  not  holden  of  any  aupeiior,  and  wholly  exempt  from 
all  seignorial  righia  and  aervicea.    Imt.  au  Dnil  Frmtfait,  par  Jr^oii,  tone 
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good  behaviour  of  the  subject,  and  was  liable  to  for- 
feiture for  crimes  against  the  elate.  It  was  a  securi^ 
to  individuals  for  the  performaoce  of  private  contracts, 
and  might  be  taken  and  sold  for  debt.  It  passed  to  all 
the  childreo  equally  by  inheritance.  lo  these  respects 
allodial  estates  were  the  very  reverse  of  lands 
held  by  a  feudal  'tenure.  Land  under  that  ser-  *499 
vitude  was  locked  up  from  commerce,  and  from 
that  control  over  it  by  the  owner  which  is  so  necessary 
in  the  intercourse  and  business  of  social  life.  But  it 
appears  to  be  well  ascertained,  that  tbe  feudal  policy 
wag  gradually  adopted  throughout  Europe,  after  the 
overthrow  of  the  western  empire,  upon  the  principle  of 
self-preservation.  The  turbulent  state  of  society,  con- 
sequent upon  the  violent  fall  of  that  empire,  and  the 
want  of  regular  government  competent  to  preserve 
peace  and  maintain  order  and  justice,  encouraged  and 
recommended  the  feudal  association.  A  feudal  lord 
and  his  vajisals,  connected  by  the  mutual  obligation  of 
protection  and  service,  acted  in  concert  and  with  eflS- 
cacy.  The  strength  and  spirit  of  these  private  combi- 
nations made  amends  for  the  weakness  of  the  civil 
magistrate.  A  proud  and  fierce  feudal  chief  was  sure 
to  revenge  any  injury  offered  to  himself  or  any  of  his 
dependents,  by  the  united  force  of  this  martial  combi- 
nation. Much  higher  compositions  were  exacted,  even 
by  law  and  in  the  courts  of  justice,  for  injuries  to  vas- 
sals, than  to  allodial  proprietors.*    Tbe  latter  were,  in 


L  194.    Aihiimn  tit  propritlai  qua  a  mdlo  rtcogaateilm;    Ferritri't  Diet 
liL  Ftane^lm. 

■  MoDtesqnieu,  in  fail  icconnt  of  tbe  cbaDges  of  alladiiil  into  feudal  ei. 
tilM,  fj*,  it  wa>  the  prtrilage  ofanaaal  of  ibe  king,  by  tbe  Balic  andRipn. 
arian  lawi,  Ibat  tbe  slayir  waa  to  pay  600  Boua  for  killing  a  Taaaal,  and  900 
•00*  foi  killing  *  freemao  or  allodial  proprietor,  whether  Frank  or  baibarian, 
and  onlf  100  aooa  for  killing  a  Roinaii !    Mtprit  dti  Zvix,  b.  31.  e.  8. 
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some  measure,  in  the  condidon  of  aliens  or  ontlawBi  in 
the  midat  of  society ;  and  the  feudal  tenants,  united  by 
regular  subordination  under  a  powerful  chieftain,  had 
the  sajne  advantage  over  allodial  proprietors,  as  has 
been  justly  observed  by  an  eminent  historian,*  vhicb  a 
disciplmed  army  enjoys  over  a  dispersed  multitude ; 
and  were  enabled  to  commit,  with  impunity)  all  injuries 
upon  their  defenceless  neighbours.  Allodial  proprietors, 

being  thus  exposed  to  violence  without  any  ad^ 
•SOO     qnate  legal  protection,  were  forced  to  "fly  for 

shelter  within  the  enclosure  of  the  feudal  asso- 
ciation. They  surrendered  their  lands  to  some  power- 
ful chief,  paid  him  the  reverential  rites  of  homage  and 
fealty,  received  back  their  lands  under  the  burdensome 
services  of  a  feudal  tenure,  and  partook  of  ^the  security 
of  vassals,  at  the  expense  of  the  dignity  of  freemen. 
Allodial  estates  became  extinguished  in  this  way  and 
from  these  causes,  and  the  feudal  system  gradually 
spread,  and  was  extended  over  the  principal  kingdoms 
of  Europe.i> 

A  state  of  anarchy,  according  to  Mr.  Hallam,  was 
the  cause,  rather  than  the  efiect,  of  the  general  estab- 
lishment of  feudal  tenures.  The  origin2d  policy  of  the 
system  was  generous  and  reasonable,  for  it  had  in  view 
public  defence  and  private  protection.  Very  able  and 
eloquent  champions  of  the  cause  of  civil  liberty  have 
admitted,  that  the  feudal  system  was  introduced  and 
cherished  by  the  spirit  of  freedom ;  and  that  it  had  a 

>  Hunu't  Htktan/  of  Engtami.  AppuDdiz,  «<^3k  J^  ^^ 
k  EtfHt  Jet  Lais,  b.  31.  c  6.  Seitrtfn'*  HStary  rf  Ckartt*  V.,  toL  i. 
note  S,  taiHied  lo  hit  View  of  Soeiei;.  Battam'i  Viem  of  8»eitty  is  lb 
MUdU  Aga,  toll  e.  3.  93,  94.  Shurl't  Fin>  o/SKiiQr  is  Atrip*,  b.  1. 
e.  t.  MC.  3.  Sptnti'*  /sfw'rjr,  346.  Thit  lut  writer  ebow*,  from  die  ctpin- 
luiee  of  Chariemifne,  ^U  in  U«  time  there  wn  teercelr  a  penon  in  hi* 
widely  extended  empire,  who  wai  not  the  vuut  either  of  thi  uontrdi,  ot  of 
■ome  bi«hap,  m  coant,  or  other  powitfnl  iDdiTidnaL 
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teadency,  before  the  original  design  of  it  was  perverted 
and  abuaed,  to  promote  gtiod  faith,  to  purify  public 
moraU,  and  to  refine  and  elevate  social  sympathies.' 

But  this  same  loyal  association,  which  was  so  auspi- 
cious in  its  beginnings  as  in  a  great  degree  to  destnrf 
the  value  of  allodial  property,  degenerated  in 
process  of  time,  and  became  *the  parent  of  vio-  *501 
lence  and  anarchy,  promoted  private  wars,  and 
led  to  a  system  of  the  most  grievous  oppression.  Ex- 
cept in  England,  it  annihilated  the  popular  liberties  of 
every  nation  in  which  it  prevailed,  and  it  has  been  the 
great  cffiirt  of  modem  times  to  check  or  subdue  its 
claims,  and  recover  the  free  enjoyment  and  independ- 
ence of  allodial  estates.** 

(3.)  Of  the  hiitory  o//<s»dal  temiret  in  Ejtgland. 

England  was  distinguished  above  every  part  of 
Europe  for  the  universal  establiabment  of  the  feudal 
tenures.  There  is  no  presumption  or  admission  in  the 
English  law,  of  the  existence  of  allodial  lands.  They 
are  all  held  by  some  feudal  tenure.  There  were  traces 
of  feudal  grants,  and  of  the  relation  of  lord  and  vassal 
in  the  time  of  the  Anglo-Saxons ;  but  the  formal  and 


•  Or.  StMrt't  P«m,  b.  9;  c.  1.  (Mt.  I.  HaUam,$^nf,joll.9a.  119,119. 
Kr  Himy  l^lmMn,  in  ha  TVeatiw  of  Ftudt  and  Tiiamt,  c.  9,  Tiewed  ihe 
fendil  liw  in  tb«  iama  lighL  "  It  wu,"  ha  obMrres,  "  cBiried  by  Iha  Lorn. 
bmit,  Saliqna*,  Franki,  Suom  and  Qothi,  into  cnry  kingdoni,  and  con- 
cairad  u>  b«  th*  mart  ibrclDls  law  for  ■Dpp<n1iD{llwTOy>leatica,praerTiDt 
nziion,  «oafiraiJii(  praca,  and  aupprndng  robberr,  inostidiariM  and  rabel- 
liom."    It  became,  ha  nyg,  lh«  law  of  natiam  in  Wntem  Earopa. 

k  The  fandal  aymem  atilt  eiiaia  in  full  forca  and  deatrrctiTe  anergfr  in  I 
Hungary,  where  lbs  entire  anrhce  of  the  soil  ia  poateHed  bf  Ihe  nobis*.  ' 
Thef  are,  thenualTea,  eiampi  fiom  tazadan,  and  the  peaaanta  hate  no  po- 
litieal  right*,  and  are  held  nnder  rigorona  feudal  aat>jeetJQn.  There  la  like* 
iri*e  a  pertiat  continuance  of  the  feudal  intiitutione  in  Bohemia,  HorsTJ* 
•nd  Sileela,  and  itronglr  and  oppreaiiTetj  in  Oatieia.  TwnAuH'i  Jjatria, 
to),  ii.c.15. 
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regular  establishment  of  feudal  tenures  in  their  geooiiie 
character,  and  with  all  their  fruita  and  services,  was  in 
the  reign  of  William  the  Conqueror." 


*  The  otdJnuiMi  of  WiUUm  the  Normm,  canUUhmK  tha  feudal  teaim 
of  land*,  to  be  held  jure  ktrfdiliino  in  perpttavm,  are  qnoied  M  aDlhentic 
hy  the  mott  leamsd  of  iha  English  lawfeia  ;  {Wngkt  an  Tnuirei,  65—76. 
Blackt.  Com.  toI.  ii,  50 ;)  and  thay  are  collected  in  Lambart*  Arelmoaemia, 
170.  L.  L.  Conq.  Wm.  I.,  c  S3.  SS.  Those  lawa  puipon  to  haic  been 
•nacled,  per  commum  emciliam  latiiu  ngni.  Sir  JPTantit  FalgrnBt.  in  hia 
Bi$t  and  Pngriu  a/IJtc  MnglM  CommotoBealih,  vol.  a.  BS,  gives  the  origi. 
oal  tail,  hiiheno  onpabliahed,  of  the  atatate  or  capitular  of  the  lawa  and 
eosloma  granled  b;  William  tbe  Canqaeror  to  the  Enghih,  and  profeasing 
(0  be  the  aame  as  Ibe  latrs  of  Bdnatd  tbe  Confoiaar.  It  ii  a  cariona  and 
It  of  the  written  AnglcSuon  law  first  difliued  iolo  the 
It  ia  devoted  principally  to  criminal  juriiprndence,  and  re- 
lales  apeciilly  to  pecuniary  fines  and  the  efficacy  of  frankidedges.  Vatsala 
were  bound  to  tbe  soil,  and  could  not  depart,  nor,  on  the  other  hand,  could 
ihey  be  expelled  by  their  lorda.  They  were  cJiurls  or  riUaias,  and  not 
dates  or  aerfs,  and  their  rents  and  duties  were  filed  by  cuatom.  No  Chris- 
tian could  ba  said  to  *,  foreign  country,  nor  especially  to  infidela.  No  sale* 
of  any  chattel,  to  ihs  value  of  four  denarii,  without  four  witnesses  of  tbe  hntsb 
or  counuy  villags.  He  granted  peace  and  immunity  to  tbe  holy  church. 
Death  was  to  ba  inflicted  for  many  crimes,  but  not  for  slight  ones  ;  ninitann 
deietprs  rcpnna  deUrifaetiiTa,qaain  *d  imaginrm  iiuin  Dntt  tondidit  tt 
aanguinu  mi  fretn  nirmit ;  the  force  of  Chrislisnily  aa  wall  aa  of  penal 
law  was  thus  applied  to  the  preservation  of  peace,  and  the  security  of  penom 
and  property.  The  first  act  of  Suon  legiilaiion  was  by  Elhelbert,  king  of 
Kent,  and  it  wss  in  the  imperial  style,  as  that  the  king  dtert*d  or  macUi 
with  tha  advitt  of  his  council  orwitan.  The  dignified  clergy,  who  were  the 
■ole  depoiiloriea  of  learning  and  of  rank,  with  lbs  Thsnei  or  nobility,  were 
members  of  thateooncii.  Spence's  £;iu(aUe  Jantiittioit,  vol.  i.  pp.  IS,  13. 
It  has  beea  a  sab}ect  of  great  dispute,  and  one  which  has  occsiianed  iha 
noal  laboriona  Invesiigatians,  whether  feudsl  tenures  were  Id  use  among  the 
Sixona.  This  is  tons  a  queation  of  no  moment,  and  it  is  nowhere  any  thing 
more  than  a  point  of  specolstivs  and  historical  cntioaity ;  but  even  in  that 
view  il  may  coDnnand  the  aitsnlion  of  tbe  legal  antiquarian.  Though,  in  a 
gSDeral  sense,  military  servicea  and  fieuda  might  have  been  known  to  the 
Anglo-Saions,  yet  the  weight  of  authority,  even  in  oppvstion  to  ancb  name* 
*•  Coke  and  Seldeo,  would  rather  aeem  10  be  in  favour  of  tha  cooeloMon, 
that  hereditary  Geb,  with  their  aervitudes,  such  aa  ud,  wardship,  marriaga, 
and  periiaps  relief,  (for  Sir  Heiur  Spehnan  and  Mr.  Hallain  diBer  on  that 
point,)  ware  introduced  by  the  Conqueror.  SflmMi  wrote  his  great  work 
on  FtudM  and  Tenmn  by  Snigkt  Stnitt,  to  rsfiile  the  argument  of  the 
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•The  teourea  which  were  autboritatively  established 
io  EnglaDct,  in  the  time  of  the  Conqueror,  were  princi- 


Iritb  jndgu,  ind  to  aappon  the  pMiciao  in  bii  GJowory,  that  Teuda  were  in- 
trodoced  il  the  Nonnan  conqasai,  lad  he  insisls  (hat  feads  ware  not  beredi- 
tarf  io  Engltnd  under  ihe  Saxon  dynasty.  He  declares,  that  there  is  nol  ■ 
angle  ebartei  in  the  Saioa  tongue,  before  the  conqueil,  in  which  any  fsudil 
word  is  apparently  eipreBsed.  Hii  discuMion  of  tbe  general  question  ia  dis. 
linsniahed  for  iu  aculeoess  and  research,  and  he  has  been  followed  in  bis 
□{Union,  either  wholly  or  in  a  great  degree,  by  Sir  Matthew  Hale,  Sir  MarUn 
Wiighr,  Sir  William  Blttckalone  and  Mr.  Butler.  To  these  great  anIhoritie« 
may  be  added  the  e(|ual  name  of  Mr.  Durlie,  who,  in  his  adminble  Abriig. 
mtnt  of  Englith  BUlary,  b.  3.  c.  7,  maintains  the  npsidon,  that  the  Anglo. 
Ssiona,  those  ruthless  conquerors,  who  swepl  before  them  the  laws,  language 
and  religion  of  the  ancient  Britons,  and  lived  in  Barage  ignorance  amid  the 
Tuina  of  Roman  aria  and  magnificence,  knew  nolhing  of  hereditary  Gefi,  or 
any  thing  analogous  to  feadsl  lennres.  Cmig,  in  bis  leerned  and  elaborate 
work  on  tbe  feudal  law,  is  equally  of  opinion  with  Spclmnn,  (and  he  preceded 
Spelman  in  this  inquiry,)  ihat  the  feudal  law  wu  Gnt  introduced  into  England 
by  William  the  Conqoeror.     Jui  FtudaU,  lib.  I.  Dieg.  1. 

Mr.  TarMT,  od  ibe  other  hand,  in  hi*  Hiiterg  ef  thi  AvgUhSaxaiu,  ihrowa 
the  weight  of  hia  authority,  and  great  Saxon  learning,  into  the  opposite  scale. 
He  aaya,  ihet«can  be  no  doubt,  that  the  most  essential  part  of  what  haslieeii 
called  the  feudal  eysiem,  sctaally  prsTiiled  among  the  Anglo-Saxons.  He 
admits,  that  thongh  all  Ibsir  land*  were  charged  with  the  trinada  nceratilu, 
yet  that  the  mililary  sarrice  (the  moat  material  of  ihoee  three  servitudes) 
might  be  commuted  by  a  peeuniftry  malct,  and  all  lands  were  hereditary 
without  primogeniture.  These  admiaxions  destroy  the  force  of  his  Mncln. 
son.  Tunur'*  Hutory,  toI.  ii.  541,  543,  or  Appendix,  No.  i.  b.  6.  e.  3. 
The  trituda  lueenitat,  or  liability  for  repairing  fortnsBes  and  bridges,  and 
for  the  military  serrice  of  the  slate,  was  coeval,  Mr.  Spence  thinks,  with  the 
SaioD  division  of  the  conquered  lands,  and  we*  not  a  feudal  ohltgalion. 
EqmttbU  JurUdittion,  vol.  i.  p.  9.  In  the  recent  Hiitary  ef  Bonught  and 
Mitnicifal  Carperatiinu  in  England,  by  B.  A.  Merneether  and  A  J.  Slt- 
pktn*,  (yoi-  i.  69,)  'bey  are  also  of  opinion,  that  the  malsriul  parts  of  the 
feudal  teuoce  did  exist  before  the  conqneal,  and  that  the  Normatu  brought 
over  only  some  of  the  more  severe  proviuons,  and  heavier  services  of  the 
feudal  tenure.  Mr.  Reeve  and  Mr.  Hallam  perceive,  in  the  dependence  in 
which  free,  and  even  noble  teaanls,  held  their  estates  of  other  subjects  under 
the  Anglo-Saion  conitiCniion,  much  of  the  iotrioaic  character  of  tbe  feudal 
relation,  though  in  a  less  mature  and  systematic  shape  than  it  assumed  after 
the  Noiman  conquest.  Sme'iHutBri/efthtEBglUhI^tB,To\.  i.  9.  SaL 
lam  en  the  iSddk  Agt»,  voL  ii.  c  B.  part  1.  Il  would  be  presumption  in 
me,  even  if  the  ocoasioa  called  for  it,  to  attempt  much  discusaioii  of  such  • 
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pally  of  two  kiods,  according  to  tbe  serriccB  snuex- 
ed.     Tbey  were  either  tenures  by  hught  lermae,  in 


I  I  haie  n< 

Tbere  U  oni,  uid  only  aoe  Suon  inaQanieBl  whicfa  I  hive  cxanuDMi,  and  I 
would  Bogged,  ibongh  withTerrgrMldiffideDce,  ihttih*  An^o-SuaDUm, 
■■  coUecled  and  tnnidaled  fiom  Saiao  inlo  Ladn.  bj  mUiim  Ltmitrd,  in 
hia  Arehaioiumit,  (Whclock'a  adic  Cambridge,  1G44,)  aeem  to  ahew  avffi' 
cieDtlj,  by  IhciiaileQCB  oolhe  topicof  feuKsadbf  UMisDenliODa-ofiliair 
IKoriaioiu,  that  the  feoda]  sratem  nai  not  (heaiaaor  kind  of  force  oi  acliTilr. 
TfaeM  1b«>  ore  Ihe  erode  pioductioiii  of  a  semi-bartMroug  i«o«.  "Heir  chief 
objeetiwera,  (1.)  The  praMmdooirf  the  peace.  (S.)  The  Mtdinc  the  rate 
of  pecnniary  maleu  or  eampoaitiona  for  all  sorti  of  erimw,  and  when  corporal 
pBDisbmcnl  waa  roeortetf  to,  the'proscription  waa  crasl.  (3.)  The  aeUlipgaf 
the  cerenumiea  of  raligioa*  obMsrvanoM,  and  the  oatha  of  pargatlon  and  proof 
in  judicial  bull.  (4.)  The  regntation  of  ihe  fratenLdea  of  fnnkpledfaa. 
Thoae  Uwa  are  eridence,  however,  of  the  eiiMeoca  md  great  utrat  of  the 
eTila  of  pcedial  and  domeatic  terrilode  ;  and  the7  ihow,  alao,  eien  amiclal 
their  groaa  anpenlitionB,  numeroua  indiealiiHia  of  th*  cinliiing  gesioa  of 
Chriatianitf,  and  the  effect  of  reiigiooe  discipline  and  reatraint,  io  tamiiis 
MTagB  nunneiB,  and  incnlcatiDg  opon  the  minda  of  ■  rude  and  illileisie  peo. 
1^  the  obliguioiM  of  peace,  good  otder  and  jnatiee.  Aj  the  AngfoSaxoa 
lawa  contained  very  few  regnLaliona  conaerniiig  ptirate  cini  lithla,  it .  ha> 
been  auppoeed  that  thoae  tight*  were  under  the  gOTeminenl  of  Roman  lawa 
reuaiaiEig  with  the  original  nabTea.  An  iupaDetrable  obMuritr  ^poan  to 
hang  over  ihe  lutyect  aS  the  Anglo-Saxon  imtitutioDa  i  and  the  toilaome, 
deepi  acute  e.ud  apiiited  reaearchea  of  Sharon  Torvtir  and  3ir  FVaneia  Pal. 
grave,  in  Anglo-Saxon  hialory ,  involve  the  reader  in  a  labrrinth  of  invcsfi. 
gttioo,  from  which  he  denvea  little  benefit,  and  &nd>  il  diSontt  to  preaerve 
hw  courage  in  the  invealigation.  Sir  Fjxncia  FalgtaTs  aaja,  (Itti  the  law* 
of  Alfred  are  entirely  ailenl  wiihreapeci  to  tlwee  innitnliona,  which,  aeoord* 
ing  la  later  hiatomot,  are  lo  be  aacnb«d  lo  hia  aound  policy  aitd  wiedoo. 
A  cooaiderable  portion  of  tha  Angle-Saxon  law  waa  iMvar  reoMded  in  ra- 
ting, and  we  hive  not  a  angle  law,  and  hardly  a  aingla  docniMot,  &a«i 
which  the  courae  of  tha  deacent  of  land  can  be  inianed.  Pa(fTase*a  Bim 
dad  FngTiu  of  Ikt  EaglUk  CmawMPeoKi,  voL  L  pp.  47.  59.  The  ftadal 
ayaten)  wna  creaiad  by  tha  union  of  Eoman  lawa  and  barbarian  naagea ;  aad 
aa  10  the  perplexed  question  relative  lo  the  ei 
Anjlo-Baioo  feodal  ayatem,  Sir  Francia  conciuda*  (h«t  the  ndlB 
batween  AnglcSaxon  feudality  and  the  Norman  feodal  ayatem,  c 
the  eBUbliihmeiit  in  the  latter  era  of  a  mora  certain  canon  of  daaceni  and 
inheritance.  The  claim  of  tha  heir  became  an  ateolute  right,  and  Ihe  lord 
loet  any  diacretioniry  power  of  detiying  the  renewal  of  the  gnat.  Feadal 
piiqciplea  were  applied  under  die  Saxon  king  E^«rt,  lo  iaance  the  ■opremaay 
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which  the  servicesi  'diough  occasionally  uncertuo, 
were  altogether  of  a  miluary  nature,  and  esteemed 
highly  honourable,  according  to  the  martial  spirit 
of  the  times ;  or  they  were  tenures  by  tocage,  in  which 
the  services  were  defined  and  certain,  and  generally 
of  a  predial  or  pacific  nature.*  Tenure  by  knight  ser- 
vice, in  addition  to  the  obligation  of  fealty  and  the  milita- 
ry service  of  forty  days  in  a  year,  was  subject  to  certain 
hard  conditions.     The  tenant  was  bound  to  aflbrd  aid 


of  ibe  crown.  Ths  bsneficiaiy  ■jaiem  hmd  been  long  b«lbre  iDUrw»«Ni 
with  Ihe  municipnl  law.  It  wu  now  aitforced  upon  ifae  dependiinll  of  the 
crown,  and  iniroduMd  from  Germaar,  whera  fsudality  had  become  a  might]' 
engine  of  power  in  tbe  C*rlo*iiigiui  empire.  IM.  vol.  i.  c.  19.  pp.  576 — 
587. 

Itis  worlhy  of  obeerTation.and  goeaia  con&raiation  of  die  condocion,  that 
the  Engliah  law  of  feuda  waa  esaenliallf  of  Nonaao,  and  nol  of  Anglo-SaioD 
origin,  that  allodial  landa  wen  changad  into  feudal,  Ihroughout  ihe  kingdom 
of  Scotlaod,  and  the  feudal  atraeton  cttrnplsied  there,  about  Ihe  aame  time 
with  lb*  like  revolution  in  landed  propeti;  in  Ei^iand.  Thia  eMol  took 
place  unddr  Malcolm  ID.,  who  began  hia  reign,  A.  D.  I0S7.  Dairympl^t 
Ettay  an  lie  Hittory  of  tAi  Fndal  Properiy,  30,  SI.  Though  Craig  admit* 
that  the  feudal  law  woa  unknown  in  Scotland  before  the  year  lOM,  yet  he  ia 
of  opinion  (bat  it  waa  introdoMd  into  Scotland  before  it  waeuaed  in  England; 
■nd  he  IniiBtB  that  it  eiiated  in  Scotland,  with  the  iticideott  of  wardihip, 
marriage  tod  relief,  tome  tine  before  the  conqueet.  Jui  FtaddU,  lib.  1, 
DUg.i. 

Another  queation  artaing  in  the  ancieni  hiatorr  of  the  Bngtiah  law  ia, 
irtiaiher  the  gnat  aimilarity  between  the  anoient  law*  of  England  and  tboao 
of  the  Duehj'  of  Nonoandy,  wae  produced  by  the  eiponaiion  of  the  Englith 
Uwa  into  Normandy,  or  the  imponatioD  of  the  Norman  tawi  iaia  En|^d. 
Sir  Jtbmeis  Sob,  in  hia  fiiafory  of  lie  CemaMn  Lob,  e.  6,  will  not  allow, 
BB  Lord  Coke  bad  lefoaed  to  allow  before  him,  that  ths  Engiiih  look  their 
lawa  from  the  Norman  iocs,  and  he  inaiats  that  the  lawa  of  N^Trnaady  were, 
in  the  greater  part  thereof,  bonowed  from  the  Englieh.  He  appeala  to  the 
Grand  Cawtunutr  dt  Nonuaadie,  and  which,  he  aaya,  wu  compiled  after 
the  lime  of  Ring  John.  Tbie  Tmerabie  code  of  Norman  lawa  and  naagea 
ia  inlereetiiig  to  ihoee  pemona  who  nt  fond  of  the  atudy  of  legal  aniiquitiea. 
I  ua  indebted  to  the  kindncM  of  an  Engliah  lawyer  for  the  pcaaeaeion  of  • 
copy  of  the  work,  in  Nonnan  Frend,  with  a  Latin  commentary,  neatly 
printed  at  Rouen,  A.  D.  1539. 
•  Wright  es  Tnwe*,  139—143. 
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X»       *  .to  his  lord,  by  the  payment  of  money,  when  bis  lord 

• :  o    V  3  y  stood  in  need  of  it,  on  certain  emergent  calls,  as  when  be 

.  ^'  ^  ^-  ^  ^  married  his  daughter,  when  he  made  bis  son  a  knight, 

t^  ^  .J  ;  or  when  he  was  taken  prisoner.    So,  when  a  tenant  died, 

X  V^j^  v.:  his  heir  at  law  was  obbged  to  pay  a  rdief  to  the  lord, 

_  •■  _  >   ^'^  being  in  the  nature  of  a  compensation  for  being  per- 

rf^'V  \  ("V  flitted  to  succeed  to  the  inheritance.    If  the  heir  was 

-    '^  X.  ^^  under  age,  the  lord  was  entitled  to  the  wardMf  of  the 

heir,  and  he  took  to  himself  the  profits  of  the  land 

during  the  minori^.    Various  modes  were  devised  to 

elude  the  hardships  of  this  guardianship  in  chivalry, 

incident  to  the  tenure  by  knight  service.    The  lord  bad 

also  a  right  to  dispose  of  his  infant  ward  in  marriage, 

and  if  the  latter  refused,  he  or  she  forfeited  as  much  as 

was  arbitrarily  assessed  for  the  value  of  the  match.    If 

the  tenant  aliened  his  land,  be  was  liable  to  pay 

*S05     a  Jine  lo  the  lord,  for  the  privilege  of  *seILtng. 

Lastly,  if  the  tenant  died,  without  leaving  an 

heir  competent  to  perform  the  feudal  services,  or  was 

convicted  of  treason  or  felony,  the  land  ttchtaud  or 

reverted  to  the  feudal  lord.' 

The  greatest  pfirt  of  the  lands  in  England  were  held 
by  the  tenure  of  knight  service ;  and  several  of  these 


c  S.  Mr.  HdUam,  vol.  i.  lOL— 106,  toL  iu  S3,  esyi,  that  reliefs,  linea  apon 
■lieoatian,  eacheiii  and  aidi,  were  feudal  incidenii  belonging  lo  fenda,  aa 
Mlabliabed  oa  ibe  coDtinent  of  Europe ;  and  that  wardahiii  and  manias 
were  no  parte  of  (he  grant  or  fends!  Bfatem,  but  were  introduced  into  Eng. 
land,  and,  periiapa,  invanied  bf  the  rapacioni  feudal  ariitoerecr,  nuder  ihe 
Harinan  dynaat; .  He,  however,  giyee  insMncea  of  iheir  preralBace  aflet. 
wards  all  over  Europe. 

The  Haatsr  of  the  Rolla,  in  Ihe  sreat  caM  of  Bargee  t.  Wheale,  1  Eitm'm 
Btp.  177,  Mif*,  that  the  right  of  eacheal  waa  not  founded  on  wuit  of  bd  heir, 
but  of  a  Itnaat  lo  perform  the  serricee  ;  and  that  the  worda  had  been  uaad 
promiscuously,  becanaa,  before  the  power  of  alienation,  waul  of  tenant  and 
heir  wa«  the  same  thing,  for,  at  the  death  of  (he  auceator,  none  but  the  heir 
eould  be  leaani. 
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finite  and  coiiBequeiices  of  the  feudal  teoore  belonged 
also  to  tenure  in  socage.  The  oppression  of  the  feudal 
coaditiona  of  reli^,  wardship  and  narriage,  was  enor- 
mously severe  for  many  ages  afler  the  Norman  conquest, 
and  even  down  to  the  reign  of  the  Stuarts.  Upon  the 
death  of  the  tenant  in  capite,  bis  land  was  seized  by  the 
crown,  and  an  inquititio  pott  morion  taken  before  the 
escheator,  stating  the  description  and  value  of  the  estate 
and  tiie  name  and  age  of  the  heir.  The  adult  heir 
appeared  in  court  and  did  homage  to  the  king,  and  paid 
bis  relief  and  recovered  the  estate.  If  the  heir  was  a 
minor,  the  land  remained  in  wardship  until  he  was  of 
age,  and  sued  out  his  writ  de  tetate  probanda,  and  under 
that  process  be  procured  his  release  &om  wardship. 
The  sale  of  the  marriage  of  the  beir,  whether  male  or 
female,  was  a  valuable  perquisite  to  the  king  or  his 
grantee.  The  ward  was  in  contempt  if  be  or  sbe  re- 
fused the  proffered  match.  In  the  reign  of  Hen- 
ry n.,  the  crown  wards  were  inventoried  'like  •606 
the  slaves  of  a  plantation  ;  and  according  to  the 
assizes  of  Jerusalem,  the  matron  of  sixty  years  might 
refuse  a  husband  without  incurring  the  penalties  of  a 
contempt.*  The  abuses  of  the  feudal  connection  took 
place  equally  in  other  parts  of  Europe ;  but  the  spirit 
of  rapacity  met  with  a  more  steady  and  determined 
retietance,  by  the  English  of  the  Saxon  blood,  than  by 
any  other  people.  This  resistance  produced  the  me- 
morable national  compact  of  Magna  Charta,  which  cor- 
rected the  feudal  policy,  and  checked  many  grievances 
of  the  feudal  tenures ;  and  the  intelligence  and  intrepi- 
dity of  the  House  of  Commons,  subsequent  to  the  era 
of  the  great  charter,  enabled  the  nation  to  struggle  with 


>  SaUivan'*  LeelurcT,  lee.  13.    Sarg.  a.  65.  la  lib.  3.  C^  LUt.    Q.  Bniem, 
No.  77,  p.  59. 

Vol.  IIL  46 
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better  ancceBs  tbaa  any  otber  people  against  the  enor- 
mous oppression  of  the  system. 

A  feoffment  in  fee  did  not  originally  pass  an  estate 
in  the  sense  we  now  use  it.  It  was  only  an  estate  to  be 
enjoyed  as  a  benefice,  without  the  power  of  alienation ,  in 
prejudice  of  the  heir  or  the  lord ;  and  the  heir  took  it  as  a 
usafmctuary  interest,  and  in  default  of  heirs  the  tenure 
became  extinct,  and  the  land  reverted  to  the  lord.  The 
heir  took  by  purchase,  and  independent  of  the  ancestor, 
who  could  not  alien,  nor  could  the  lord  alien  the  seignory 
without  the  consent  of  the  tenant.  This  restraint  on 
alienation  was  a  violent  and  unnatural  state  of  things, 
and  contrary  to  the  nature  and  value  of  property,  and 
the  inherent  and  universal  love  of  independence.  It 
arose  partly  from  favour  to  the  heir,  and  partly  fiom 
favour  to  the  lord ;  and  the  genius  of  the  feudal  system 
was  originally  bo  strong  in  favour  of  restreunt  upon 
alienation,  that  by  a  general  ordinance  mentioned  in 
the  Book  of  Fi^,*  the  hand  of  him  who  knowingly 
wrote  a  deed  of  alienation,  w^as  directed  to  be  struck 
off. 

The  first  step  taken  to  mitigate  the  severe  re- 
*507  Btriction  upon  'alienation  of  the  feudal  estate, 
wfis  the  power  of  alienation  by  the  tenant  with 
leave  of  the  lord,  and  this  tended  to  render  the  heir 
dependent  upon  the  ancestor.  The  right  of  alienation 
was  first  applied  to  the  lands  acquired  by  the  tenant 
by  purchase ;  and  Glanville  says,*'  that,  in  his  time,  it 
was,  generally  speaking,  lawful  for  a  person  to  alien  a 
reasonable  part  of  his  land  by  inheritance  or  purchase ; 
and  if  he  had  no  heirs  of  his  body,  he  might  alien  the 
whole  of  his  purchased  lands.  If,  however,  he  had  a 
son  and  heir,  be  could  not  disinherit  him,  and  alien  the 
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whole,  even  of  his  purchased  lands.  The  restraint  was 
almost  absolute  when  the  tenant  was  in  by  descent,  aad" 
quite  relaxed  when  he  was  in  by  purchase ;  and  there 
was  no  distinction  on  this  subject,  whether  the  fief  was 
held  by  a  military  or  socage  tenure.  The  free  aliena- 
tion of  land  commenced  with  burgage  tenures,  and 
was  dictated  by  the  genius  of  commerce.*  The  next 
variation  in  favour  of  the  tenant  was  the  right  to  alien 
without  the  lord's  license,  when  the  grant  was  to  him 
and  his  heirs  and  assigns,  and  the  general  rig^t  of 
alienation  seems  to  have  been  greatly  incieased,  and 
extensively  established,  in  the  age  of  Bracton.'>  The 
tenant  gained  successively  the  power  of  alienation,  if 
the  gr^t  was  only  to  him  and  his  heirs ;  and  the  power 
to  charge,  or  encumber  the  land.  The  lord's  right  was 
still  further  affected  by  acts  of  parliament  and  Judicial 
determiaations,  for  the  fee  was  made  subject  by  d^it 
to  the  tenant's  debts,  and  also  by  process  under  the 
statutes  merchant  and  staple.*  It  was  further,  and  as 
early  as  the  reign  of  Edw.  III.,  made  subject  to  die 
dower  of  the  wife.'  Sobinfeudatioa  was  also  an 
indirect  mode  of  transferring  the  fief,  *and  *606 
resorted  to  as  an  artifice  to  elude  the  feudal  re- 
straint upon  the  alienation ;  and  by  the  time  the  statute 
of  Quia  £i^>lore«,  18  Edward  L,  was  enacted,  prohi- 
biting subinfeudations  to  all  but  the  king's  vassals,  this 
feudal  restraint  bad  essentially  vanished,  and  the  policy 


>  IMrj^ifW*  Bmtg  »m  Fmdmt  Pn/ertf,  c.  3.  ne.  1. 

k  BmHtm,  b.  3.  c.  5.  mo.  4. 7 ;   c.  6.  To.  1&  b ;   c.  S7.  Me.  1. 

•  W«t.a.lSS<LI,«».lB;«l»a,13&iI.iltJftrMt>ri'*«».M>dg7Bim 
Vaitt  (hs  MMWa  Dt  IbnmtmitmM,  ifag  whci4a  of  ■  wM^a  hadi  w«n  liaUa 
to  be  vMtBd  im  a  KUDie  MMehant  fix  a  debt  e«iiinc*Bd  ia  Bads,  Iho^ 
onlr  aBMia^  tbaraof  wn»d«Ii*Bradowbr«bftll«t«ivMh«d«bt.  IV 
MsMK  of  1  and  S  FK(.,cll0.bMMirMd*tewM*iif  tktlwdiUtUe 

'  Br*,  lit.  Dmpv,  pi.  M. 


ny  Google 


508  OF  REAL  PBOPEaiTT.  [FiitVL 

of  that  statute  was  to  recall  the  stabili^  and  perpe- 
tuity of  landed  estatea.^ 

Successive  improTemeDts  in  the  character  of  the  estate, 
and  the  condition  of  the  tenant,  greatly  relieved  the  na* 
tion  from  some  of  the  prominent  evils  of  the  feudal 
investiture.  But  the  odious  badges  of  the  tenure  still 
existed  ;  and  Lord  Bacon,  in  his  apeech  at  a  c<H\feru)ce 
before  the  Lords,  on  behalf  of  the  Commons,  in  the 
reign  of  James  I.,  strongly  recommended,  by  way  of 
composition  with  the  crown,  the  abolition  of  wards  and 
tenures,  as  having  become  troublesome  and  uselesS'^ 

At  length,  upon  the  restoration  of  Charles  IL, 
•609    •tenure  by  knight  service,  with  all  its  grievous 

incidents,   was  by  statute  abolished,   and  tbe 


•  Ths  Btsiute  of  Quia  Bnpfaru,  18  Ed.  1.  c.  1,  did  noi  atumpt  (o  TeHniD 
ihe  ptBctic«  of  alienaiion  aliogeiher,  bnt  ia  obj«e[  ww  to  piohibii  ihe  prae. 
lied  ofaubinfeBdiiiini.  A  freemui  mightBcU  hit  IiDda  at  pleunie,  bat  th« 
will  of  the  donor  sbould  be  oburred,  and  ib«  feoffea  oi  poichawr  ahouU 
btM  (he  landi  of  the  Eimo  chief  lord  of  iho  fee  aod  by  ihe  Mine  BerTiceB  ai 
hii  feoSbr  beld  them  before.  The  feoffor  could  not  make  himself  lord  of 
mch  aa  estaie.  All  he  could  do  was  to  iramfer  hie  own  teomiej.  Sir  Tbo- 
ma*  Clarke,  the  Maiiar  of  the  Rolls,  to  Batgen  t.  WheaM,  1  Biaf*  Btf. 
191,  has  givBD  a  ahoit,  but  eleai  view  of  the  pmgreM  of  the  feudal  eaiate  ia 
ita  recoTBrr  from  the  feudal  reiliaint  of  aoii.alieiiation.  See,  also,  Mr.  Btit- 
ler*!  note  77.  lib.  3,  Co.  Lilt.  V.  Noa.  6,  7.  B,  9,  ID,  11 ;  and  >ee,  eepedaU;. 
the  able  and  lesmed  hiaiorj  of  Ihe  alienatioD  of  laitd,  in  I^mlnfmpU't  tiimu 
m  Feadtl  PnptTty,  e.  S. 

k  Lord  Boesn'*  Warkt,  toI.  iii.  359,  It  appeari,  by  the  direclioiia  ^vei 
by  order  of  Junes  1.,  to  the  Master  of  the  Wards,  iLsl  the  king,  while  he 
Bougfal  to  restrain  the  abusea,  set  a  high  lolue  on  his  pretogttive  lichts  of 
wardship  and  insrhage.  There  was  a  yearly  inquiiition  directed  to  be  taken 
by  penoni  of  credit,  for  each  eonnly,  of  the  penotis  aud  lands  in  wanMiIp,  (o 
be  certified  and  retnnied  into  the  eiehcqner;  and  thoogfa  Lord  Bacon  dedared 
that  the  policy,  apiril  and  ntilit]'  of  the  military  tenurea  were  entirely  gone, 
yet  it  appears  that  the  people  were  gnevonal;  oppreased  by  "  fendatiea,  and 
other  infenorminiater*  of  like  naiure,bycolonr  of  the  king's  tennra*;''  a^ 
Ae  royal  iutrnetiona  were,  that  "  the  TeiatioDa  ofMcbealiHa  and  ftndariM 
be  repreased,  which,  npon  no  anhsiantial  ground  of  record,  Tex  ttte  couMty 
with  inquintions  and  other  eiioriiona;  and  thsl.the  Master  of  Wards  takir 
speual  care  to  receive  priTate  infonnation  from  gendemen  of  qnaliiy  and 
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tenure  of  land  was,  fat  the  most  part,  turned  into  free 
and  common  socage,  and  every  thing  oppressive  in  that 
tenure  was  also  abolished.  The  statute  of  IS  Charles 
n.,  esaentially  put  an  end  to  the  feudal  system  in  Eng- 
land, although  some  fictions,  (and  they  are  scarcely  any 
thing  more,)  founded  on  the  ancient  feudal  relation  and 
dependence,  are  still  retained  in  the  socage  tenures. 

(3.)  Of  the  doctrine  of  tenure  in  the  United  States. 

Socage  tenure  denotes  lands  held  by  a  fixed  and 
determinate  service,  which  is  not  military,  nor  in  the 
power  of  the  lord  to  vary  at  his  pleasure.  It  was  the 
certainty  and  pacific  nature  of  the  service,  duty  or 
render,  which  made  this  species  of  tenure  such  a  safe- 
guard against  tfae  wanton  exactions  of  the  feudal  lords, 
and  rendered  it  of  such  inestimable  value  in  the  view 
of  the  ancient  English.  It  was  deemed  by  them  a  point 
of  the  utmost  importance,  to  change  their  tenures  by 
knight  service  into  tenure  by  socage.  Socage  tenures 
are,  however,  of  feudal  extraction,  and  retain  some  of 
the  leading  properties  of  feuds,  as  has  been  shown  by 
Sir  Martin  Wright,  in  his  learned  treatise  on  tenures ;» 
and  which  work  has  been  freely  followed  by  Sir  Wil- 
liam Blackstone,  in  his  perspicuous  and  elegant,  and 
we  may  truly  add,  masterly  disquisitions  on  the  feudal 
law.  Host  of  the  feudal  incidents  and  consequences 
of  socage  tenure,  were  expressly  abolished  in  New- 
York  by  the  act  of  1787  ;  and  they  were  wholly  and 
entirely  annihilated  by  the  New-  York  Rented  Statutei, 


a  every  shire,  touching  (ben  abuaea."  So  late  aa  tbe  te'ign  of 
Chartea  I.,  ihe  Bui  of  Wsrwick,  aa  grantee  of  the  wardahip  of  an  heirem, 
eitoried  10,0001.  aierling  far  bia  cotuent  to  a  mairiage  on  every  acconnt 
deairable.  Lord  Baetn't  Workt,  vol.  iii.  3S4 — 368.  Saliitan'i  Leetare*  an 
Ftvdal  Law,  lee  13. 
•  P.  141—144. 
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as  has  been  already  mentioned."  They  were  also  abo- 
lished by  statute,  in  Connecticat,  1798;^  and  they 
•510  have  never  existed,  or  they  •have  ceased  to  exist, 
in  all  essential  respects,  in  every  other  state.  The 
only  feudal  fictions  and  services  which  can  be  presumed 
to  be  retained  in  any  part  of  the  United  States,  con- 
sist of  the  feudal  principle,  that  the  lands  are  held  of 
some  superior  or  lord,  to  whom  the  obligation  of  fealty, 
and  to  pay  a  determinate  rent,  are  due.  The  act  of 
New-York,  in  1787,  provided,  that  the  socage  lands 
were  not  to  be  deemed  discharged  of  "  any  rents  cer- 
tain, or  other  services  incident,  or  belonging  to  tenure 
in  common  socage,  due  to  the  people  of  this  state,  or 
any  mean  lord,  or  other  person,  or  the  fealty  or  dis- 
tresses incident  thereunto."  The  Retnied  Statutet*  also 
provide,  that  "  the  abolition  of  tenures  shall  not  take 
away  or  discbarge  any  rents  or  services  certain,  which 
at  any  time  heretofore  have  been,  or  hereafter  may  be* 
created  or  reserved."  The  lord  paramount  of  all 
socage  land  was  none  other  than  the  people  of  the  state, 
and  to  them,  and  them  only,  the  duty  of  fealty  was  to 
be  rendered  ;  and  the  quit-rents  which  were  due  to  the 
king  on  all  colonial  grants,  and  to  which  the  people 
succeeded  at  the  revolution,  have  been  gradually  dimi- 
nished by  commutation,  under  various  acts  of  the  legis- 
lature, and  are  now  nearly,  if  not  entirely  extinguished. 
In  our  endeavours  to  discover  the  marks  or  incidenta 
which  with  us  discriminated  socage  tenure  from  allodial 
property,  we  are  confined  to  the  doctrine  of  fealty,  and 


•  5u;ira,  p.  378. 

b  The  Statute*  of  ComtelicM,  1638,  p.  369,  declared,  ihu  "oTerr  pro. 
prteWr  in  fee.iimplt  of  iaudB,"  had  an  absolute  and  dirsol  domiDion  atid 
praperlf  in  the  ume.  They  were  declared  lo  be  "  reeled  Willi  ■□  lUodUl 
tille." 

•  N.  r.  EniHi  SUtuItt,  foL  I.  7ia  mc  4. 
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of  holding  of  a  superior  lord.  Fealty  was  regarded  hj 
the  ancient  law  as  the  very  essence  and  foundation  of 
the  feudal  association.  It  conld  not  on  any  account  be 
dispensed  with,  remitted  or  discharged,  because  it  was 
the  vinculum  commune,  the  bond  or  cement  of  the  whole 
feudal  policy."  Fealty  waa  the  same  as  Jidelitat.  It 
was  an  oath  of  fidelity  to  the  lord ;  and,  to  uae  the 
words  of  Littleton,''  when  a  freeholder  dolh 
*fealty  to  his  lord,  he  shall  lay  his  right  hand  '511 
upon  a  book,  and  shall  say,  "  Know  ye  this,  my 
lord,  that  I  shall  be  faithful  and  true  unto  you,  and  faith 
to  you  shall  bear,  for  the  lands  which  I  claim  to  hold 
of  you,  and  that  I  shall  lawfully  do  to  you  the  customs 
and  services  which  I  ought  to  do  at  the  terms  assigned : 
so  help  me  God  and  his  saints."  This  oath  of  fealty 
everywhere  followed  the  progress  of  the  feudal  system, 
and  created  all  those  interesting  ties  and  obligations 
between  the  lord  and  his  vassal,  which,  in  the  simpli- 
city of  the  feudal  ages,  they  considered  to  be  their 
truest  interest  and  greatest  glory.  It  was  also  the 
pat:£nt_of  the  .oath,  of  allegiance,  which  is  exacted  by 
sovereigns  in  modem  tiines.  The  continental  jurists 
frequently  considered  homage  and  fealty  as  synony- 
mous ;  but  tills  was  not  so  in  the  English  law,  and  the 
incident  of  homage  was  expressly  abolished  in  New- 
York  by  the  act  of  1787,  while  the  incident  of  fealty 
was  expressly  retained.  Homage,  according  to  Little- 
ton, was  the  most  honourable  and  the  most  humble 
service  of  reverence  that  a  franktenant  could  make  to 
his  lord ;  but  it  is  quite  too  abject  and  servile  a  cere- 
mony of  submission,  allegiance  and  reverence,  to  be 
admissible  at  this  day. 


ny  Google 


611  OF  REAL  PROPERTY.  IP««  VI. 

Lands  held  by  socage  tenure  (aod  all  lands  granted 
or  patented  before  the  revolution  are  so  held)*  would 
seem,  in  theory,  to  have  been  chargeable  with  this  oath 
of  fealty;  and  every  tenant,  whether  in  fee,  for  life  or 
for  years,  was,  by  the  English  law,  obliged  to  render  it 
when  required,  as  being  an  indispensable  service,  due 
to  the  lord  of  whom  be  held.  Fealty  was  at  commoD 
law  deemed  inseparable  from  tenure  of  every  kindi 
except  Oie  tenure  in  frankalmoigae ;  but  a  tenant  at 
will  was  not  bound  to  it,  as  his  estate  weis  too  preca- 
rious ;  and  though  Littleton  says,  that  a  tenant  for  years 
was  bound  to  render  feidty  to  the'  lessor,  Mr.  HaT;grave 
has  referred  to  some  cases  which  raise  a  doubt  upon 

that  point.>>  He  also  observes,  that  no  statute 
*512     has   'ever   varied  the  law   of  fealty,   and  that 

the  title  to  fealty  still  remains,  thou^  it  is 
no  longer  the  practice  to  exact  its  performance.  How- 
ever, if  required,  it  must  be  repeated  on  every  change 
of  the  lord,  and  the  remedy  for  compelling  the  per> 
formance    of  fealty  is    by  distress.'      Sir    Mattbev 


^  The  lonura  preaeribed  in  all  the  early  colonial  charters  or  patenu,  ww 
Iree  and  cammon  socage,  being  "  according  to  (he  tree  lenute  of  landa  of 
Ea^L- Greenwich,  in  )ha  counl;  of  Kenl,  in  England ;  and  not  tn  capitt  or  hj 
knighl'B  aervice."  S«e  ihe  graal  paieot  of  New-Bngtnad,  granud  b;  King 
James  in  I6S0  ;  ihs  charier  of  Maaaachuaeiu  in  1GS9  ;  the  prior  ehansi  of 
Virginia  in  1606  ;  ihe  charter  of  the  Province  of  Maioe  in  1639  ;  the  Rhod« 
Island  charter  in  1663 ;  the  Connecticut  charter  in  1G69 ;  the  Maryland 
eharlsr  in  1633;  the  act  of  the  General  Awwrnhlf  of  the  colony  of  Netr- 
Yoik,  of  I3lh  May,  1691;  {Biadfarii'i  tiit.  ef  Ctiany  iMit,  printed 
1719;)  ihecharterorPennaylvaniaiDieSl;  the  pBlcntofl663,of Carolina; 
lite  charier  of  Georgia  in  1733.  These  chartera,  or  ihe  lUbataDce  of  them, 
:ire  10  be  seen  in  moat  of  onr  eariy  colonial  documenlary  collectiom, 
nnnaliats  and  hittoriaDe;  and  Iha  mbetance  of  ihem  ia  accaraiely  condenaad 
and  sMtedin  Story**  CtmtuHtarUum  Ihi  Cmttitnliaa  af  tht  UmttdStata, 
»ol.  1. 

»  Lifrhfcn.  sec  117.  130,  131,133. 139.  Cb. £ifl.  63. a.  67. b.  Hrrg.n, 
13.  to  Ub.  9.  Co.  lift. 

•  ifarf.  □.  90. 10  lib.  3.  Co.  £il(.    TbediatraMwaaalwillieitiiKdr  of  ibe 
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Hale*  says,  the  oath  of  fealty  may '  be  due  to  an 
inferior  lord,  and  then  the  oath  muet  have  the 
saving  talva  JicU  et  ligentia  domiai  regit.  It  may  be 
exacted  in  England  by  landlords,  and  lords  of  ma- 
nors, from  tenants  other  than  tenants  at  will,  or  &om 
year  to  year.  The  New-York  statute  of  1787  saved 
the  services  incident  to  tenure  in  common  socage, 
and  which  it  presumed  might  be  due,  not  only  to  the 
people  of  the  state,  but  to  any  mean  lord,  or  other  pri- 
vate person,  and  it  saved  the  fealty  and  distresses  inci- 
dent thereunto.  But  this  doctrine  of  the  feudal  ieal^ 
was  never  practically  applied,  nor  assumed  to  apply  to 
any  other  superior  than  the  chief  lord  of  the  fee,  or  in 
other  words,  the  people  of  the  state,  and  then  it  re- 
solved itself  into  the  oath  oT  allegiance  which  every 
citizen,  on  a  proper  occasion,  may  be  required  to  take. 
Lord  Coke  did  not  designate  any  very  material  difier- 
ence  between  the  oath  of  fealty  and  the  general  oath 
of  allegiance,  though  he  raised  the  question  as  to 
the  difference  which  might  exist  between  them  i^  but 
Sir  Matthew  Hale,'  in  a  long  and  learned  dissertation, 
undertakes  to  explain  the  difference  between  the  oath 
of  allegiance  and  the  oath  of  fealty.  Under  the 
New-York  statute,  1787,  fealty,  in  the  technical  sense 
of  the  feudal  law,  was  a  dormant  and  exploded 
incident  of  feudal  •tenure  ^  and  by  the  Revised    'SIS 


faatUl  lord  for  eaforcing  his  claini  lo  relief,  and  ihe  validil;  of  hia  ti\le  « 
Died  on  the  part  of  tbe  heir  la  (hs  actisa  of  replev 
of  flewriy,  40  Eiw.  III.  9.     By  tho  If.  T.  Rev, 
nee,  16,  distreaa  is  a  Tsmedy  giv«n  for  all  certain  » 
rent  reserTed  eat  of  landi,  aod  doe. 

'  n.  P.  C.  y<A.  i.  67. 

i>  Co.  Litt.  68.  b. 

•  H.  P.  a  voL  i.  62—70. 

<  In  Cornell  v.  Lamb,  3  Comen'*  Sep.  653,  it  was 
J.,  (hat  fealiy  was  not,  in  fact,  due  on  any  tenure  in  i 


ny  Google 


513  '  OF  REAl  PEOPEETr.  [Pmi  VI 

Statutes  even  the  fiction  has  become  annihilated,  unless 
it  may  be  supposed  to  be  lurking  in  the  general  decla- 
ration, that  "  the  people  of  this  state,  Iq  their  right  of 
sovereignty,  are  deemed  to  possess  the  original  and 
ultimate  property  in  and  to  all  lauds  within  the  juris- 
diction of  the  state."' 

Thus,  by  one  of  those  singular  revolutions  incident  to 
human  aSairs,  allodial  estates,  once  universal  in  Europe, 
and  then  almost  universally  exchanged  for  feudal 
tenures,  have  now,  after  the  lapse  of  many  centuries, 
regained  their  primitive  estimation  in  the  minds  of  free- 
men. Though  the  doctrine  of  a  feudal  tenure  by  free 
and  common  socage  may  be  applicable  to  the  real  pro- 
perty in  this  country,  chartered  and  possessed  before 
our  revolution,  and  though  every  proprietor  should  be 
considered  as  holding  an  estate  in  fee-simple,  none  of 
the  inconveniences  of  tenure  are  felt  or  known.     We 

have  very  generally  abolished  the  right  of  primo- 
•614     geniture,  'and  preference  of  males,  in  the  title 

by  descent,  as  well  as  the  feudal  services,  and 


■lug«tbeiliclttiaus.  The  gUluM  of  1787  would  agem,  according  lo  lb*  feudal 
theory,  not  la  have  beeu  penned  urilh  pbilological  BCcoracy,  wben  il  declared, 
that  [he  lenurt  of  til  lands  derived  from  the  people  of  Ihia  atate  ehould  be 
iltodiil,  and  not  feudal.  Allodial  eautea  liave  qo  mark  of  temire,  and  are 
enjoyed  in  abaolule  light,  and  tenure  BigniGee  the  holding  of  a  anperior  lord. 
Sir  Henry  Spelman  says,  that  the  Erat  place  in  which  he  met  with  tenure  id 
a  fendil  aeuae,  was  among  the  laws  of  the  Saliques  and  Germane,  in  the  cod- 
etitution  of  tha  Elniperor  Coniad,  nbout  tbe  yeu  915,  when  bentficia,  after, 
warda  called  ftudi,  Grtt  became  hetedilary.  Sptlman'i  Trtatite  m  Fiudt, 
c.  3.  Ttnuri  kmI  la  mauiht  par  qtu>if  Iti  tinimenti  Moni  laau  dti  Seignttir* 
Cutwn.  lie  Jfttrm.  cited  by  Sir  Martin  Wright-mt  Ttrntrtt,  1 39.  note.  Bnt 
the  alatute  did  not  comtnit  any  mialake,  because  it  need  the  word,  not  id  ■ 
feudel,  bnt  in  the  popular  Benee,  for  right  or  title,  in  like  menner  Bl  in  Eng- 
land, the  kingi  whose  inheritance  cannot  poeaibly  import  a  IraMre,  i*  »aid  to 
be  aeiied  in  hia  demeBne  as  cf  fee. 

■  N.  T.  Sttutd  Slalmtt;  toL  i.  TIB.  lec.  I. 
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ihe  practice  of  subiofeudation,  and  all  restraiots  on 
alienation.*  Socage  tenares  do  not  exist  any  longer,  in 
some  of  the  United  States,  while  tbey  stUl  exist,  in 
theory  at  least,  in  others ;  but  where  they  do  exist,  they 
partake  of  the  essential  qualities  of  allodial  estates.  An 
estate  in  fee-simple  means  an  estate  of  inheritance,  and 
nothing  more,  and  in  common  acceptation  it  has  lost 
entirely  its  original  meaning  as  a  beneficiary  or  usu- 
fructuary estate,  in  contradistinction  to  that  which  is 
allodial.  It  was  used  even  by  Littleton  and  Coke,  to 
denote  simply  an  inheritance ;  and  they  are  followed 
by  Sir  Martin  Wright  and  Sir  William  Blackstone.'' 
Whether  a  person  holds  his  land  in  pure  allodivm,  or 
has  an  absolute  estate  of  inheritance  in  fee-simple,  is 
perfectly  immaterial,  for  his  title  is  the  same  to  every 
essential  purpose.  The  distinction  between  the  two 
estates  has  become  merely  nominal,  and  a-  very  con- 
siderable part  of  Littleton's  celebrated  treatise  on 
tenures,  on  which  Lord  Coke  exhausted  hia  immense 
stores  of  learning,  has  become  obsolete.  But  those  parts 
of  it  which  have  ceased  to  be  of  modern  application, 
will,  nevertheless,  continue,  like  the  other  venerable 
remains  of  the  Gothic  system,  to  be  objects  of  exami- 
nation and  study,  not  only  to  the  professed  antiqua- 
rian, hut  to  every  inquisitive  lawyer,  who,  according 
to  the  advice  of  Lord  Bacon,  is  desilrous  "  to  visit 
and    strengthen    the    roots    and    foundation    of  the 


*  Bf  the  BtPimi  Om*fitv(ini  •>/  JfexB-Ttrt  of  184G,  ill  fine*,  quuter 
mIcs,  or  other  like  nsmiula  upon  aliensdon  reMrred  in  tny  gnni  or  leue 
of  land  Dud«  thers*ftar,  ue  declared  lo  be  void.    An.  I.  aec.  15. 

*  C».  Litt.  1.    9  BlaeiM.  Com.  lOG. 

*  Oft  IM  teoH  apttUeU  jlt  aim  dti  laix  fiodaUt!  %n  ekiiu  anlifu 
ellivt!  ilfoMl  ptretr  la  Itrrt  pe¥T  Iri  raeinM  IrMvrr.  Honteaqiieo'a 
ae«ranl  of  the  fondal  law*  it  ^  baat  and  moet  lolid  part  of  hta  work.    He 
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iraces  them  up  to  the  fareitB  of  Germany,  and  ahowa  that  ibey  wers  suggeaiad 
by  ibe  uaagea,  promoled  by  the  policy,  and  matured  by  the  martial  gauiiu  of 
the  aneieDi  Gerauna.  Thoae  fierce  tribes  of  bartwiiao,  baitog'  long  been 
ianred  (o  nubalent  wbc&tc,  at  length  broke  ihrou^  the  reatraiula  impoMd 
by  diaciplioed  valour,  put  (o  flighl  the  Roman  eagiei  in  all  (he  ooilheru  pro- 
vinces of  ihe  empire,  and  finally  proslraled  the  moat  eileoaiTe  and  best 
cemented  momteltT  which  had  e*er  inmlted  and  emlaied  mankind. 
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